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Extratt from the Journal of the Houſe of Commons. 


Lunz 299 die Novemb. 16860, 


ORDERED, That the Executors of Sir Matthew Hale, late 
Lord Chief Juſtice of the Court of King's Bench, be deſired to 
print the MSS. relating to the Crown-law ; and that a Committee 


be appointed to take care in printing thereof, and it is referred to 
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Sir ITUl. Tones, | | Mr. Sachiverel. 
Serj. Maynard, - Mr. Geo. Petham, 
Sir Fra. WFinninstons _ Mr. Paul Foley. 
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ADVERTISEMENT. 


I 


| t 
THE former Edition of this truly valuable Work, by 
Mr. SERJEANT Wilson, having been long out of 
print, induced the Publiſhers to ſend it again to the 


preſs. The additional notes and references to modern 


caſes concerning the PLEAS OF THE CROWN, which 


were inſerted in the margin of the former Edition, 
are placed at the end of each Chapter in the preſent ; 


and an Abridgment of thoſe Statutes relating to Fe- 
tones, which have been enafted fince the firſt pubhica- 
tion of the Work, to the preſent time, 1s mtroduced 
after the Addenda in Notis, at the end of the firſt 
volume, in order t9 prevent any derangement of the 


origimal paging, 
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TO THE RIGHT HONOURABLE 
Sis JOSEPH JEKYLL, KNT. | 


MASTER OF THE ROLLS, 


And One of His Majeſty's Moſt Honourable Privy. 


Council, 
SIR, | 


'Sitis to you that the Public are indebted for reſcuing 
this valuable work from the obſcurity wherein it hath 

long lain, the preparing of which for the preſs you were 
pleaſed to commit to my care, I thought it became me to in. 
ſcribe your name on that, to which you are fo juſtly entitled : 


nor know I any to whom it could with greater propriety be 


addreſſed, than to one who bears ſo near a reſemblance to the 
Author, in thoſe great and good qualities tor which he was 
ſo deſervedly eſteemed, 

An unblemiſhed integrity and upright condudt in every 
character of life, whether as a private perſon, a ſenator, or 
Judge ; a generous frankneſs and open ſincerity in converſa- 
tion ; an unalterable adherence in all ſtations to the principles 
of civil and religious liberty, accompanied with a ſerious 
regard to true piety and virtue ; a firm attachment to our 
conſtitution in times of the greateſt difficulty and danger ; a 
dikatereſted zeal for the welfare of mankind, manifeſted by 
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THE DEDICATION. 


unwearied TIERS for the public good, uninfluenced by the 
ſpirit of a party, or any ſiniſter motive, are excellencies which 
no leſs eminently diſtinguiſh you than they did the author of 
this treatiſe ; and as they procured him ſuch a laſting venera- 


_ tion and eſteem, ſo while the ſame cauſes are produttive of 


the ſame effefts, they will in like manner tranſmit your me- 
mory to after-times with honour and renown. 
To enlarge upon this ſubject, how agreeable ſoever to 


others, would, I know, be offenſive to you, who are more re- 


gardful of the approbation of your own mind, than any out- 
ward- applauſes, and while you are intent upon really being 


and doing good, are no leſs ſtudious to avoid all oftentatious 


ſhews of it, 1 ſhall, therefore, only add, that I am, 
SIR, 
Wuh great reſpect, 
| Your Honour's, 
Moſt obedient, 


Humble Servant, 


SOLLOM EMLYN, 


p, -— O-Ie "* -< a 
— <a Sr is aa * 34 
CEE Ee 
wp fac" LE os cs A OT 


24 "EY: 


on v0 71 . * 
EEE, a ons Code AS 4 OI Was one dl Ne TI WY. 
_ I be” LESS wry =" as Ee 0 EE 
EC OB i te ET ne ee 


; 
#47 "40 
SYS ry 
© %» $4 

be zo 4 
or A 

04 F: 234 
5 5 "£ 
ro Lage 

& T3 
; THIF 
6 = 
3s Fro 4 
NE the 
Ss 
4 : i 
; wh, 
vv . 
3; bs 
" SEEN 
: : . 
6 3353 
; . 
: 0} 
y 0. we 
as 1 > 
q - 
> 4 
. g 3 ES 
þ A 
4 RK . 
P Py 5 
. Op 
BS >: 
1 T's 

: 4 

” Wiles 
WR. v2" OG 
Fs « 

_ f » + 

2 of 5 

« « ©» 
; + FO 

* 3 
rs 
yS. a” % 8. 
"3" 
vw. 
"= 
3 S. 

"I 

6 

[- 

© 

# 


STIs” ll 


R og D. n 
RE et. - ECL #:90 
os Ss FT Ip 0D "+ oF”, "I 


_ commiſſion under it; 


THE 


E Bio following treatiſe being the genuine offspring of that truly 
learned and worthy judge Sir Matthew Hale (a), ſtands in need 
of no other recommendation, than what that great and good name will 


always carry along with it. 


Whoever 1s in the leaſt acquainted with the extenſive learning, the 
ſolid judgment, the indefatigable Iabours, and above all the unſhaken 
;niegrity of the author, cannot but highly eſteem whatever comes "Af OM 
ſo valuable an hand. 

Being brought up to the profeſſion of the law, he ſoon grew eminent 
in it, diſcharging his duty therein with great courage and faithfulnefs; 
and tho he lived in critical times, when diſputes ran ſo high between 
king and parliament, as at laſt broke out into a civil war, yet he en- 


| gaged in no party, but carried himſelf with ſuch moderation and even- 


neſs of temper, as made him loved and courted by all. 

It was this great and univerſal eſteem he was mall in, that made 
Cromwel ſo deſirous to have him for one of his judges; which offer he 
would willingly have declined. Being preſt by Cromwel to give his 
reaſon, he at laſt plainly told him, that he was not ſatisfied with the 
lawfulneſs of his authority, and therefore ſcrupled the accepting any 
to which Cromwe! replied, that fince he had got 
the poſſeſſion of the government, he was reſolved to keep it, and would 
not be argued out of it; that however it was his defire to rule accord- 
ing to the laws of the land, for which purpoſe he had pitched upon him 
as a perſon proper to be employed in the adminiſtration of juſtice; yet 


Lord Chief Baron of the Court of Fx. 
chequer, Nov. 7, 1660, 
And at laſt Lord Chief Juſtice of the 


(a) He was born at Alderley, 10 Glue 
cefterſhire, Now. Is 1609. 
Was entered at Magdalen-Hatl, in Ox- 
ord, in the 17th year of his age, court of King's Bench, May 18, 1671. 
Admitted of Lincoin's-Inn, Now, 8, Which place he reigned Feb. 20, 
162g. 1675-6. 
Made a judge of the court of Comm: ' And died the Chri iſimas following, Dec, 
Plas 3653» | 25, 1676, 
if 
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if they would not \ wang him to govern by red gowns, -4i was refolved 
to govern by red coats. 

Upon this conſideration, as alſo of the neceſſity there at all times is, 
that juſtice and property ſhould be preſerved, he was prevailed with 


to accept of a judge's place m the court of eommon-pleas, wherein he 


behaved with great impartiality, conſtantly avoiding the being con- 
cerned in any ſtate-aftairs; and tho for the firſt two or three circuits he 
fat indifferently on the plea-ſide, or the erown-ſide, yet afterwards he 
abfolutely refuſed to fit on the crown-ſide, thinking it the ſafer courſe 
in ſo dubious a caſe, 

But notwithſtanding his diſlike to Croaieds government, yet this did 
not drive him, as it did ſome others, into the extremes of the contrary 
party; for upon the reſtoration, of which he was no inconſiderable pro- 


moter, he was not for making a ſurrender of all, and receiving the king 


| without any reſtrictions; on the contrary, he thought this an opportunity 


not to be loſt for limiting the prerogative, and cutting off ſome uſeleſs 


branches, that ſerved only as inſtruments of oppreflion; for which pur. 
poſe he moved, as biſhop Burnet relates (4), 55 That a committee might 
< be appointed to look into the propoſitions that had been made, and 
« the conceflions that had been offered by the late king, and from 
© thence to digeſt ſuch propoſitions, as vu ſhould think fit to be _ 
« over to the king.” 


This motion was ſeconded, and tho through general Mon#'s means it 


failed of ſucceſs, yet it ſhewed our author's tender regard for the 
liberties of the ſubjeR, and that he was far from being of a mind with 
thoſe, who looked on every branch of the | een, cans as fure divind 
and indefteaſible, 


But notwithſtanding this attempt, which ſhewed he was nat cut. out 


for ſuch comphances, as uſually render a man acceptable to a court, 
yet ſuch was his unblemiſhed charaCter, that it was thought an honour 
to his majelty's government to advance him firſt to the ſtation of Lord 
Cbicf Baron, and afterwards to that of Lord Chief Juſtice of the king's 
bench ; nor indeed could fo great a truſt be lodged in better hands, 


When he was firſt promoted, the Lord Chancellor Clarendon, upon 


delivering to him his commiſſion, told him, among other things, © That 
« if the king could have found out an honeſter or fitter man for that 
« employment, he had not advanced him to it, and that be had 
* therefore preferred him, becauſe he knew none that deſerved ſq 
« well (c).” | 


an; b) Burnet's hiſt, of own times, Yo!, I, (c) Burne!'s liſe of Halt, Edite 1682; 
? | Þ+ $Z3o 


, 


O 


He. 
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He behaved in each of theſe places with ſuch uncorrupt integrity, 
; fodh impartial juſtice, ſuch diligence, candor, and affability, as juſtly 
drew the chief practice after him, whitherſoever he went; he con» 
ſtantly ſhunned not only the being corrupt, but every thing which had 
any appearance, or might afford the leaſt ſuſpicion of it; he was fin- 
cerely bent on diſcoveripg the truth and merits of a cauſe, and would 
therefore bear with the meanelſt counſel, ſupply the defetts of the 
pleader, and never take it amiſs, when ſumming up the evidence, to 
be reminded of any circumſtance he had omitted; for being in a high. 
degree poſſeſſed of that qualification fo peculiarly neceſlary to a judge, 
I mean patience (without which the molt excellent talents may be- 
come inlignificant), no conſiderations of his own convenience could 
prevail with him to hurry over a cauſe, or diſpatch it without. a tho- 
rough examination; for which reaſon he made it a rule, eſpecially 
upon the circuits, to be ſhort and ſparing at meals, that he might not 
either by a full ſtomach unfit himſelf for the due diſcharge of his office, 
or by a profuſe waſte of time, be obliged to put off, or precipitate the 
þufineſs that came before him. i 
He was a great lamenter of the diviſions and animoſities which ra- 
ged ſo fiercely at that time among us, eſpecially about the ſmaller 
matters of external ceremonies, which he feared might in the end ſub- 
vert the fundamentals of all religion: and tho he thought the principles 
of the non-conformiſts too narrow and ftrait-laced, yet he could by no 
aeans approve the penal laws which were then made againſt them ; 
he knew many of them to be ſober, peaceable men, who were well 
affefted to the government, and had ſhewn as much diſlike as any to 
the late uſurpation, and therefore he thought they deſerved a better 
treatment; beſides, he looked on it as an infringement on the rights of 
conſcience, which ought always to be held ſacred and inviolable, and 
therefore uſed to ſay, that the only way to heal our breaches was 
a new att of uniformity; for which purpoſe he concurred with Lord 
Keeper Bridgman and Biſhop #Y:1kins, in ſetting on foot a ſcheme for 
the compreh-nſion of the more moderate diſſenters, and an indulgence 
_ towards others, and drew the ſame up into the form of a bill, altho by 


_ A vote of the houſe of commons it was prevented from being laid before 


- 


the parliament. £2 


Tho by this means he was kinderad from RP ITY a repeal of thoſe 
laws, yet could he never be brought to give any countenance to the 
execution of them, _ | have heard it credibly related, that once when 
he was upon the circuit, there happened to be a grand jury, who 
thought to make a werit of preſenting a worthy peaceable non- -CON-. 
formilt, that lived in their neighbourhood; upon this occaſion our 
judge 
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judge could not avoid. reprimanding them for their ill- .placed zeal, 
which vented itfelf this way, while no notice was taken of the pro» 
phaneneſs, drunkenneſs, and other immoralities, which abounded daily 
amongſt them; in ſhort, he told them, that if they were refolved to 
pertiit, he would remove the affair to We/ſminfler- Hall, and if he could 
not then prevail to have a iiop put to it, he would refign his place; for 
he had told the king, when he firſt accepted it, that if any thing was 
preſſed upon him, which was againſt his Jangnont, he would quit 
his poſt. vErn | 

He always relgitod es Ir impreſſion of religion, and in parti- 
cular was a punRual obſerver of any vow or engagement he had laid 
himſelf under, Having in his younger days on a particular occaſion 
made a vow never to drink an health again, he could never be pre- 
vailed on upon any conſideration. to diſpenſe with it, altho drinking 
healths was then grown to be the faſhionable loyalty of the times. 

And thns in every charaRter of life he was a pattern well worthy of 
imitation: in ſhort, he was a public bleſling to the age he lived in, 


and not to that only, but by-his bright and amiable example to ſuc+ 


ceeding generations; for as a pattern of virtue and goodneſs will 
always be a fitent, tho ſharp reproof to thoſe who deviate from it, ſa 
to noble and generous minds it will not fail of being a mighty ſpur and 
incentive to the imitation of it, and by that means leave a real and 
laſting, tho ſecret, influence, behind it. 
As he juſtly merited the eſteem of all, ſo in particular he = ieoll 
deſerved of the proteflion of the law, to which he was fo ſhining an 
ornament; he contributed more by his example to the removal of the 
vulgar prejudices againſt them, than any argument whatever could do. 
The great Archbiſhop Uſer had entertained ſome prejudices of that 
kind, but by converſation with our author and the learned Selden, he 
was convinced of his miſtake; our author declaring, ©« That by his 
** acquaintance with them, he believed there were as many honeſt 


* men among the lawyers propartionably, as among os, Apa of 
* men in England,” + 


Never was the old monkiſh maxim, Bonus oo Chrifta, 


n;ore thoroughly confuted, than by his example. He onſtrated by 


a living argument, how practicable it was to be both an able lawyer 


and a good chriſtian; indeed he ſaw nothing in the one that was any 


way incompatible with the.other, nor did he think, that an unaffeted 
piety fat with an ill grace on any, be his ſtation never ſo high, or his _ 
learning never fo great; for tho he diligently applied himſelf to the 


bufineſs of his profeſlion, yet would he never ſuffer it ſo to engrols his 
time as to leave no room tor matters ofa more ſerious concernment, as 
| may 
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THE PREFACE. | v 
may appear from the many tracts he has wrote on moral and religious 
fabjes. 7 

For this reaſon, when he found the decays of nature gaining ground 
upon him, he could no longer be prevailed with to ſuſpend the reſolu- 
tion he had taken to reſign his place; that after the example of that 
_ great emperor Charles V, he might have an interſtice between the 
buſineſs. of life and the hour of death 4). 
| No wonder then that one fo great, ſo good, ſhould be loved and 
eſteemed while living, ſhould be revered and admired when dead ; 
no wonder the king ſhould be loth to part with him, who had been 
ſuch a credit to his government ; tho had he held his place ſome few 
years longer, ſuch a ſcene of affairs did then open, as in all likelihood 
would have greatly diſtreſſed him how to behave, as well as the court 
how to get rid of one, who could not have been removed without 
great reproach, nor continued without great obſtruction to the violent 
meaſures'that were then purſued. 

But it is time to ſtop, for I mean not to write the hiſtory of his life ; 
this would require a volume of itſelf, and is long ago performed by an. 
able hand (e) ; I ſhall therefore only ſubjoin his charaQer, as drawn 
by that learned prelate, and other eminent cotemporaries, by which if 
will appear, that future times cannot outgo his own in the veneration 
and eſteem they bore him. 

The Biſhop expreſſes it in ſhort thus: © That he was one of the 

« oreateſt patterns this age has afforded, whether in his private de- 
« portment as a chriſtian, or in his public employments, either at the 
& bar or on the bench{(f/};” having given it more at large, (2) in the 
words of a noble perſon, whom he ſtyles one of the greateſt men of 
the poſeſſion of the law (4): © he would never be brought to dil- 
& courſe of public matters in private converſation; but in queſtions of 
&* law, when any young lawyer put a caſe to him, he was very com- 
6 municative, eſpecially while he was at the bar: but when he came 
&* to the bench, he grew more reſerved, and would never fuffer his 
** opinion in any caſe to be known, till he was obliged to declare it 
* judicially;-and he concealed his opinion in great caſes ſo carefully, 
* that the reſt of the judges in the ſame court could never perceive it : 
* his reaſon was, Secauſe every judge ought to give ſentence according to 
&* his own perſuaſion and conſcience, and not to be ſwayed by any reſpedt or 
* deference 10 another man's opinion ; and by this means it happened 


(d) Inter wvite negotia & mortis diem (f) þ. 218. 

efortere ſpatium intercedere.. Strada ac bello (g) þ- 172- 

Bellgico, Vol. I. ſub anno 1555: (+) Suppoſed to be the then earl of 
(e) " Burnet, Nottingham. 
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« ſometimes, that when all the barons of the Cackoquae tad delivered 
* their opinions, and agreed in their reaſons and arguments, yet he 
« coming to ſpeak laſt, and differing in judgment from them, hath ex- 
& preſſed himſelf with ſo much weight and ſolidity, that the barons have 
& immediately retrated their votes, and concurred with him. He 


* hath ſat as a judge in all the courts of law, and iri two of them as 


« chief; but ſtill wherever. he ſat, all buſineſs of conſequence followed 
« him, and no man was content to fit down by the judgment of any 


 * court, till the caſe was brought before him, to ſee whether he were 


* of the ſame mind; and his opinion being once known, men did 
* readily acquieſce in it; and it was very rarely ſeen, that any man 
* attempted to bring it about again; and he that did fo, did it vpon 


© great diſadvantages, and was always looked upon as a very con- 
&* tentious perſon; ſo that what Cicero fays of Brutus, did very often 


« happen to him, Ertiam guos contre flatuit, @quos placatoſque dimiftt. 

«4 Nor did men reverence his judgment and opinion in courts of law 
« only; but his authority was as great in courts of equity, and the 
& ſame reſpe&t and ſubmiſſion was paid him there too; and this ap- 


© peared not only in his own court of equity in the Exchequer: chamber, 


<& but in the Chancery too, for thither he was often called to adviſe and 
&« affiſt the lord chancellor, or lord keeper for the time being; and if 
&« the cauſe were of difficult examination, or intricated and entangled 
« with variety of ſettlements, no man ever ſhewed a more clear and 


« diſcerning judgment : if it were of great value, and great perſons 


« intereſted in it, no man ſhewed greater courage and integrity in 
& laying afide all reſpet of perſons. When he came to deliver his 
* opinion, he always put his diſcourſe into ſuch a method, that one 
« part of it gave light to the other; and where the proceedings of 
* Chancery might prove inconvenient to the ſubje&, he never ſpared 
& to obſerve and reprove them: And from his obſervations and dif- 
« courſes, the Chancery hath taken occaſion to eſtabliſh many of thoſe 


_ & rules by which it governs itſelf at this day. 


©: tte did look npon equity as a part of the common law, and one of 


« the grounds of it; and'therefore, as near as he could, he did always 
« reduce it to certain rules and principles, that men might ſtudy it as 


& a ſcience, and not think the adminiſtration of it had any thing arbi- 
« trary in it. Thus eminent was this man jn every ſtation, and into 
& what courſe ſoever he was called, he quickly made i appear, that 
©he deſerved the chief ſeat there. 
« As great a lawyer as he was, he would never ſuffer the ftridneſs 
« of law to prevail againſt conſcience; as great a chancellor as he was, 
& he would make ule of all the niceties and ſubtilties in law, when it 
« tended 
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THE PREFACE. ; vii 
at | | Trans 
« tended to ſupport right and equity, But nothing was more admirable 


& in him, than his patience : he did not affe&t the reputation of quick- 
« neſs and diſpatch, by a haſty and captious hearing of the counſel: he 
« would bear with the meaneſt, and.gave every man his full ſcope, 
« thinking it much better to loſe time than patience: in ſumming up 
« of an evidence to a jury, he would always require the bar to inter- 
« rupt him ifhe did miſtake, and to put him in mind of it, if he did for- 
« vet the leaſt circumſtance : ſome judges have been diſturbed at this as 
« a rudeneſs, which he always looked upon as a ſervice and refpe&t 
« gone to him. | | | 

« His whole life was nothing elſe but a continual courſe of labour and 
& induſtry and when he could borrow any time from the public ſervice, 
« it was wholly employed either in philoſophical or divine meditations: 
& and even that was a public ſervice too, as it hath proved; for they 
« have occaſioned his writing of ſuch treatiſes as are become the choiceſt- 
« entertainment of wiſe and good men, and the world hath reafon to 
& wiſh that more of them were printed. He that conſiders the aQive 
{« part of his life, and with what unwearied diligence and application of 
& mind he diſpatched all mens buſineſs which came under his cares 
« will wonder how he could find any time for contemplation: he that 
&« conſiders again the various ſtudies he paſt thro, and the many col- 
&« JeRions and obſervations hejhath made, may as juſtly wonder how he 
« could find any time for attion : but no man can wonder at the exemp- 
& Jary piety and innocence of ſuch a life ſo ſpent as this was, wherein as 
& he was careful to avoid every idle word, fo it was manifeſt he never 
«* ſpent an idle day. They who came far ſhort of this great man, will 
& be apt enough to think that this is a panegyric, which indeed is a 
6 hiſtory, and but a little part of that hiſtory which was with great truth 
«© to berelated of him. Men who deſpair of attaining ſuch perfection, 


.* are not willing to believe that any man elle did ever arrive at ſuch a 


& height. | 
«+ He was the greateſt lawyer of the age, and might have had what 
* praQtice he pleaſed; but tho he did moſt conſcientiouſly affe&t the 
* labours of his profeſlion, yet at the ſame time he deſpiſed the gain of 
* it; and of thoſe profits which he would allow himſelf to receive, he 
&« always ſet apart a tenth penny for the poor, which he ever diſpenſed 
« with that ſecreſy, that they who were relieved, ſeldom or never knew 
** their benetator. He took more pains to avoid the honours and pre- 
*« ferments of the gown, than others do to compaſs them, His modeſty 
* was beyondall example; for where ſome men who never attained to 
* half his knowledge, have been puffed up with a high conceit of them- 
* ſelves, and have atfeed all occaſions of raiſing their own eſteem by 
6s depreciating 
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0 depreciating other men, he on the contrary was the moſt obliging man 


&© that ever practiſed. If a young gentleman happened to be retained 
&« toargue a point in law, where he was on the contrary ſide, he woult 
&« yery often mend the objections when he came to repeat them, and 
«* always commend the gentleman, if there were room for it; and one 
« 00d word of his was of more advantage to a young man, than all the 
&« favour of the court could be.”” 

Upon the promotion of lord chiefjuſtice Rater, who ſucceeded him 
in that office, the then lord chancellor expreſt himſelf thus: (i) & The 
& vacancy of the ſeat of the chief juſtice of this court, and that by a way 


* & and means ſo unuſual, as the reſignation of him, that lately held it, 


* and this too proceeding from ſo deplorable a cauſe as the infirmity 
&« of that body, which began to forſake the ableſt mind that ever pre- 
« ſided here, hath filled the kingdom with lamentations, and given the 


« king many and penfive thoughts how to ſupply that vacancy again.”” 


And then addrefling himſelf to his ſucceſſor: © The very labours of the 
<* place, and that weight and fatigue of buſineſs, which attends it, are 
© no {mall diſcouragements; for what ſhoulders may not juſtly fear that 


© burden, which made him ſtoop, that went before you? Yet I confets 


« you have a greater diſcouragement than the mere burden of your 
&* place, and that is the unimitable example of your predeceſſor. One- 
&« roſum eft ſuccedere bono principi was the ſaying of him in the panegyric, 
& and you will find it fo too, that are to ſucceed ſuch a chiefjuſtice, of 
© fo indefatigable an induſtry, ſo invincible a patience, ſo exemplary 


© an integrity, and ſo magnanimous a contempt of worldly things, with- 


« out which no man can be truly great; and to all this a man that was 


©« ſo abſolute a maſter of the ſcience of the law, and even of the moft_ 
&« abſtruſe and hidden parts of it, that one may trulv ſay of his know- 


&« ledge of the law, what St. 4uftin faid of St. Hierom's knowledge in 


& divinity. 2uod Hieronymus neſcivit, nullus mortalium unquam ſcivite 


& And therefore the king would not ſuffer himſelf to part with ſo great a 


© man, till he had placed upon him all the marks of bounty and eſteem, 
« which his retired and weak condition was capable of.” 
To this the new chief juſtice, ſpeaking of his predeceſſor, anfwered 


in the following words. 


$6 A perſon in whom his incl virtues and deeplearning 
&« have long managed a conteſt for the ſuperiority, which is not decided 
« to this day, nor will it ever be determined, I ſuppoſe, which ſball 
« get the upper hand: A perſon that has ſat in this court many years, 
« of whoſe aCtions there I have been an eye and ear witneſs; that by the 


(4) Burnet, pe 213, 217» | 
| « yreatneſs 
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THE PREFACE. ix 
« preatneſs ofhis learning always charmed his auditors to reverence and 
« attention: A perſon of whom 1 think I may boldly ſay, that as for- 
&« mer times cannot ſhew any ſuperior to him, fo I am confident ſucceed- 
« ing and future time will never ſhew any equal. Theſe conſiderations, 
« heightened by what I have heard from your lordſhip concerning him, 
« made me anxious and doubtful, and put me to a ſtand how I ſhould 
& ſucceed ſo able, ſo good, and ſo great a man. - It doth very much 


« trouble me, that I, who, in compariſon of him, am but like a candle | 


« lighted in the ſun-ſhine, or like a glowsworm at mid-day, ſhould 


& ſacceed ſo great a perſon, that is and will be ſo eminently famous to 


« all poſterity; and I muſt ever wear this motto in my breaſt to comfort 
&« me, and in my aQtions to excuſe me, 
& Sequitar, quamvis non paſſibus equis,” 


Mr. Baxter, with whom our author was very intimate towards the 


latter part of his life, deſcribes him in theſe words (4), © Sir Matthew 
_ & Hale, that unwearied ſtudent, that prudent man, that ſolid philoſo- 


6 pher, that famous lawyer, that pillar and baſis of juſtice, who would 


'& not have done an unjuſt aR for any worldly price or motive, the orna« 
* ment ofhis majeſty's government, and honour of England, the higheſt 


« faculty of the ſoul of Yeftminfer-Hall, and pattern to all the rever- 
« end and honourable judges; that godly ſerious praQtical chriſtian, the 
A Jover of goodneſs and all good men, a lamenter of the clergies ſelfiſh- 
« neſs and unfaithfulneſs and diſcord, and of the ſad diviſions following 
&« hereupon; an earneſt defirer of their reformation, concord, and the 
© church's peace, and of a reformed a& of uniformity, as the beſt and 
& neceſſary means thereto; that great contemner of the riches, pomp 
&« and vanity of the world; that pattern of honeſt plainneſs and humility, 
+ who while he fled from the honour that purſued him, was yet lord 
& chief juſtice of the king's-bench, after being long lord chief baron of 
« the Exchequer; living and dying, entring on, uſing, and voluntarily 
« ſurrendering his place of judicature with the moſt univerſal love, 
* honour and praiſe, that ever did Englift ſubjeRt 'in this age, or any 


| 6 that juſt hiſtory doth acquaint us with, &'c. &c, &c, 


Thus far for the author. | 


| As to the work itſelf, if any of our author's performances might chal- 
lenge the precedence of the reſt, this ſeems to have the Juſteſt claim to 
it, as being a favourite work, which he often reviewed, and was at 
vait pains and charge in furniſhing himſelf with proper materials for 


(k) Baxter's notes on Lord Hale's life, p, 43: 
Vor. I : 5% 
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His compaſſionate concern for the lives and liberties of mankind on 
the one hand, and for preſerving the public peace and tranquility on. 
the other, had poſſeſſed him with an opinion of the high importance, 
that the pleas of the crown, eſpecially thoſe relating to capital offenſes, 
ſhould be reduced to certain.rules, and thoſe rules clearly and plainly 
underſtood, that ſo there might be as little room leſt as poſhible eitker 
for erring in, or perverting of judgment. 

It was this led him to make the crown law his principal ſtudy, to 
which he applied himſelf with great aſliduity; for as biſhop Burnet 
ſpeaking of this treatiſe informs us (7), ** It was by much ſearch and 
« long obſervation he compoſed that great work concerning it.” The 
ſame author acquaints us (m), that he had begun his colleQions relating 
hereto in the reign of King Charles I, © But after the king was mur- 
&« dered helaid them by; and that they might not fall into ill hands, he 
&* hid them behind the wainſcotting of his ſtudy, for he ſaid, there was 
* no more occaſion to uſe them, till the king ſhould be again reflored io his 
« right; and fo upon his majeſty's reſtoration he took them out, and 
« went on in his defign to perfect that great work.” 

_ Hence it appears highly probable, that he intended this work for the 
public, altho the buſineſs of his ſtation did not afford him leiſure to pub- 
liſh it during his liſe ; however, about four years after his death, the = 
houſe of Commons took ſingular notice of it, and thought it a work of #3 
ſuch conſequence, as to paſs a vote (n), defiring his executors to print 
it; and appointed a committee to take care thereof: but that parlia- 
ment being ſoon after diſſolved (o), this deſign dropt. 

Some years ſince there was publiſhed a treatiſe, intitled, Pleas of the 
Crown by Sir Matthew Hale ; but this was only a plan of this worky 
containing little more than the heads or diviſions thereof, concerning 
which the editor in his preface expreſſes himſelf thus, ** He [our author] 
&* hath written a large work upon this ſubje&, intitled, 4» Hifory of the 
& Pleas of the Crown, wherein he ſhews what the law anciently was in 
& theſe matters, what alterations have from time to time been made in 
« it, and what it is at this day. He wrote it on purpoſe to be printed, 
& finiſhed it, had it all tranſcribed for zhe preſs in his life-time, and had 


£« reviſed part of it after it was tranſcribed.” E 
[t is therefore to be hoped, the publication hereof will not be thought bo 
any way to interfere with the direCtion of his will, That none of his 4 
MSS. ſhould be printed after his death except ſuch as he ſhould give order for 
during his life, his intention for printing it being ſo apparent, as may 4 
well amount to an order for ſo doing. MN 


(1) 9. 99. Um" x 39» (n) Nov. 299 1630, (0) Fan, 18, 1680, 
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THE PREFACE. or 


Beſides, as biſhop Burnet obſerves (p), this prohibitory clauſe in the 
will ſeems in ſome meaſure to be revoked by his codicil, wherein he 


' orders, that if any book of his writing /hould be printed, then what ſhould 


be given as a conſideration for the copy ſhould be divided, &c. a kind of 
implication, that he had left the printing thereof tothe Sr— of his 
executors. 

The above-mentioned writer further obſerves fg), that his unwilling 
neſs to have any of his works printed after his death, proceeded from 
an apprehenſion, leſt they ſhould undergo any expurgations or interpo- 
lations in the licenſing them; for z4is, he ſaid, might in matters of law 
prove to be of ſuch miſchievous conſequence, that he was reſolved none of his 
writings ſhould be at the mercy of the licenſers. 

But as there is no ſuch thing required by the laws now in being, that- 
reaſon is at an end, and the reader may be aſſured, that the edition here 
offered to the public 1 is printed faithfully from the author's original 
manuſcript. 

This manuſcript conſiſts of one thick folio volume, all in our - author's 
own hand-writing, from whence it was tranſcribed in his life-time, and 
the tranſcript has ſince been bound up in ſeven ſmall volumes in folio. 
| It had been by him reviſed as far as Chap. 27. in the firſt part, viz. 
about the middle of the third volume, as appears from many interline- 
ations and additioNs in his own hand; the correCtions in the remaining 
part are in another (very modern) hand, and in ſome places not very 
agreeable to the ſcope of the argument. | 

This tranſcript, therefore, ſo far as reviſed and correed by our 
author (and no farther), may be deemed the original finiſhed and per- 
feted; but fince even in this part there are in ſome places leaves taken 
out, and others inſerted in their room in a oattterent hand, unauthenti- 
eated by our author, and ſometimes quite diſturbing the coherence and 
connexion of the diſcourſe, it was not thonght warrantable to conſider 
ſuch interpolations as a part of this treatiſe; for-as it cannot be doubted 


| but great regatd will be always paid to the performauce of ſo eſteemed 


an author, it i8a piece of juitice due both to the author and the public, 
that nothing ſhould be herein inſerted, but what is undeniably his, and 
carries evident marks of being by him intended as part of this work. 
The title hereof was named by our author himſelf Hiforia Placitorum 
Corone; for he intended, as appears from the Proemium, to have taken 
in the whole body of the crown-law, as' well in relation to matters civil, 
as matters criminal ; for which purpoſe he once deſigned to have added 
two more books upon this ſubje&, the one concerning offenſes not 


(p) p. 185. | (a) fe 186, 
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F | 
capital, the other touching franchiſes and liberties; but to the great 
detriment of the public, neither of theſe appears ever to have been 
_ compoſed by him; ſo that, as it now ſtands, it treats only of offenſes 
capital, which is indeed the moſt important branch of the crown-law, 


being what moſt nearly affedts the life, and liberty of the ſubjec ; be- 


fides, in treating hereof, he has unavoidably explained many incidental 
matters equally applicable to offenſes not capital. 

The fr/t part of this work relates to the nature of the offenſes, "V2. 
the ſeveral kinds of treaſon, hereſy and felony, the ſecond of theſe, 
hereſy, being an offenſe of a ſpiritual nature, of which it was not our 
author's purpoſe to treat, was at firſt wholly omitted by him ; but after- 
wards conſidering, as I ſuppoſe, that by its being circumſcribed by at 
of parliament, viz. 1 Eliz. it became an offenſe of temporal cognizance, 


he thought proper to inſert a chapter upon that head. 


The /econd part relates to the manner of proceeding againſt offenders 
wherein are confidered the juriſdiction of the ſeveral courts; the man- 
ner of apprehending, committing, bailing, and arraigning offenders; 
their ſeveral pleas, bringing them to trial, judgment, and execution. 

Having thus given ſome general account of the author and the work, 
it will be ffoper, in the next place, to acquaint the reader with the 
part I have had in this edition, which has been to ſuperviſe the printing 


thereof, that it be agreeable to our author's manuſcript, which being 


written in a very obſcure hand, might, by one wholly unacquainted 
with the law, have been frequently miſtaken. 

To make this work the more authentic, the ſeveral references herein 
made to the records have been compared with the originals at the reſ- 
pective offices in the Tower and Weſtminſter. 

I have alſo carefatly examined the ſeveral quotations from the year- 
books, reports, £c. many of which being quoted without folio or page, 
or elſe miſ-quoted, have with no ſmall trouble been ſupplied and recti- 


fied; for our author, not having always had leiſure to conſult the books | 
' themſelves, has frequently copied from the miſ-printed quotations in 


the margin of lord Coke's third volume of his Inſtitutes. . 
As it cannot be expected, but in the writing ſo large a manuſcript, 


ſome words muſt, currente calamo, have been omitted or wrong written, 
1 have in ſome few places taken the liberty to add or alter a word or 


two to preſerve the fenſe; but have been particularly careful to diſ- 
tinguiſh ſuch addition or alteration within crotchets, that 1 might not 
impoſe my judgment on the reader, but leave him to judge for himſelf, 
whether the drift of our author's reaſoning do not require 1t. | 


I have likewiſe ſubjoined a few notes, containing ſome obfervations 


from the records ; as allo remarking, where the law hath been ſince 
explained 
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THE PREFACE. iam 
explained by later reſolutions, PP altered by ſubſequent aQs of par- 
liament; but as theſe a&s are ſometimes very long, conſiſting of many 
clauſes, the reader is deſired to uſe the ſame caution here, which is re- 
commended by our author (7) with regard to thoſe recited in the work 
itſelf, viz. * that he rely not barely upon the abſtrats thereof here 
« yiven, but peruſe the ſtatutes themſelves in the books at large.” 

I am ſenfible many flips and omiffions muſt needs have happened in 
the ſuperviſing ſo large a work of ſo critical a nature, but hope that 
will plead my excuſe, at leaſt to thoſe, who conſider the wide differ- 
ence between peruſing it in a fair print and in a difficujt manuſcript. 


(1) PartI. þ. a6r. 
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n_ * The METHOD of the WoRK intended. 


AVING an intention to make a full colleftion of the Pleas of 
the Crown, I ſhall divide thoſe Pleas into two general Tracts. 
The fir ft, concerning pleas of the crown in matters criminal. 
The /econd, concerning pleas of the. crown in matters civil; 
4 _—_ concerning franchiſes and liberties. 
2 The former will be the ſubject of the firſt and ſecond books, the 
P. latter of the third book. 
> Firſt, therefore, I ſhall begin with the ſeveral kinds of crimes, that 
7; make up the ſubject matter of my firſt and ſecond book. 
Crimes that are puniſhable by the laws of England, are for their 
matter of two kinds, 
J. Fecleſraſtical. 
2. Temporal. 


The former of theſe, namely, ſuch crimes as I call Ecclefi taſtical, are 
of eccleſiaſtical cognizance ; and though all external juriſdiQion, as well 
eccleſiaſtical as temporal, is derived from the Crown of England, and all 
criminal proceedings in the eccleſiaſtical courts, are in ſome kind Placita 
Corone ſuits for the king, and ſuch as he may pardon or diſcharge, as 
being his own ſuits, yet theſe I ſhall not meddle with at this time. 
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THE PROEMIUM TO 


The /econd ſort, viz. Temporal crimes, which are offenſes againſt 


| ie EI 


<> 2 


| - the laws of this realm, whether the common law or as of parlia- 
| ment, are divided into two general ranks or diſtributions in reſpeC&t of 
4 the puniſhments that are, by law appointed for them, or in reſpect of 
L their nature or degree : and thus they may be divided into capital of- Pr. 
1 fenſes, or offenſes only crane! ; or rather, and more properly, into A 
| Felonies and VLOGS p 7 
M:ſdemeanors, : 3 
- becauſe there 1s no capital offenſe but hath in it the crime of felony : « 
and yet there be ſome felonies, that axe not in their nature capital, o 
whereof hereafter. 4 
Crimen cafiitale, or _ in this acceptation 1s of 1 two kinds, 7 
namely, - 
That which 1s complicated, and hath a greater oftenſe joined with % 


Mtg 
NE 
wo + 


it, namely Treaſon, and 

That which 1s imple Felony. 

Touching the former of theſe, namely Traakm, it 1s that nl 
offenſe, which is committed againſt ſome ſpecial civil obligation, vf 
ſubjeQion and faith more than is found in other capital offenſes, and 
therefore it hath the denomination of prodztio, and the offenſe is lagd to 
þe done prodztorie. 

"This offenſe of Treaſon is of two kinds, . - 


bs. 
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That which 1s againſt the higheſt civil obligation, namely, againſ® 7 
the king, his crown and dignity, which is called Hig h-treoſon. = 
Or againſt ſome other, to whom a civil obligation of faith is made 7 
or implied, which is called Petzt-treaſon. — 


The offenſes of high-treaſon are of two kinds, vis. 
Such as were treaſons by the common law, or, 
Such as were made ſo by ſpecial afts of parliament, 
The offenſes of ſimple telony are likewiſe of the ſame diſtribution, bz 
namely, Ws 
Such as were ſclonies at common law. and, 
Such as are by a#? of parliament put into the degree, or under the 
puniſlktnent of felony. 
And the ſame diſtribution 1s to be made touching m/demeaners, 
namely they are, SIG 
Such as are ſo by the common law, or 
Such as are ſpecially made puniſhable as nuſdemeanors by as of 
. parliament, 


This 


= HisTORIA PLACITORUM CORONE: 


0 b ” hls-i is the general order ad diſtribution of he firſt and ſecond 
RX book of this traftate, namely, concerning the matters of the Pleas of 
10 the Crown in criminals ; or thoſe crimes, which come under the 
cognizance of the laws of this kingdom, wherein the proſecution is 
pro rege, or in his name or right, as the common v:index of public in- 
Juries or crimes. 
The particular enumeration of theſe ſeveral offenſes 1s much of the 
XX buſineſs of thoſe charges, that are given to the grand jury by the 
Fa 4 juſtices in their ſeveral ſeffions; and they were for the moſt part 
"337 heretofore contained in certain articles or heads of inquiry 
delivered out in writing to the ſeveral inqueſts, and were often ſtiled 
Capitula Placitoruyy Corone ; ſuch were thoſe of KR. 1. mentioned by 
Hoveden, p. 144, 783. which were delivered to the inquiſitors i in every 
wappentach or hundred, and to the juſtices itenerant to make inquiry 
upon, and by them to the grand inqueſlts ; and ſuch were thoſe Articulz 
ztineris declared by Bradon, Lib. III. de corona, cap. 1. and printed in 
the old Magna Charta for the juſtices in eyre to make inquiry upon, 
which I ſhall not here repeat at large, but ſhall take them Up as [ 

| ſhall have occaſion to uſe them. 

 _— The order which I ſhall obſerve in theſe Pleas of the Crown will 

== be this : 


I. In the firſt book I will conſider of capital offenſes, Treaſon and 
Felonies ; which book will be divided into two parts : 
1. The enumeration of the kinds of treaſons and felonies as well 
by common law, as by aCts of parhament. 
2. The whole method of proceedings in or upon them. 
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we I. The ſecond book will treat of matters c11minal, that are not capital ; 

: 7 -# and, 
- If, The third book will be touching Franchiſes and liberties (*). 
G 3 # That which is here offered to the books having, as I have been credibly in. 
NR public, is only the firſt of theſe books, formed, never been compoſed by our 
FE evnliſting of two parts; the other two author, | 
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HISTORIA 


PLACITORUM CORONZ. 


PART 5 


CHAP. 1; 


Concerning Capital Punifhments. 


EING to treat concerning capital offences, it will not. be amiſs 
to premiſe ſomething touching capital puniſhments. | 

Laws, that are introduced by cate, or inſtituted by the legrla- 

tive authority for the good of civil ſocieties, would be of little effect, 

unleſs they had alſo their fanCtions, impoſing penalties upon the of- 
fenders of thoſe laws. 

Theſe penalties are various according to the ſeveral natures of the 

offenſes, or the detriment that comes thereby to civil ſocieties ; ſome 


-— are only pecuniary ; ſome corporal, but not capital, ſuch as impriſon- 
ment, ſtigmatizing, baniſhment, ſervitude, and - the like ; others are 


capital, ultimum ſupplicium, or death ; and that death ſometimes ac- 
companied with greater, ſometimes with leſs degrees of ſeverity. 

So that, altho offenſes againſt the good of human ſociety be many 
of them prohibited by the laws of God and nature, yet the puniſh- 
ments of all ſuch offenſes are not determined by the law of nature to 
this or that particular kind, but are for the moſt part, if not altogether 
left to the poſitive laws and conſtitutions of leveral kingdoms and 
ſtates. 

| And therefore, altho moſt certainly the penalties inſtituted by God 
himſelf among his antient people upon the breach of their laws were 

Vol.1, | B wa 
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with the higheſt wiſdom fitted to that ſtate, and all laws and inſti- 
tuted puniſhments ſhould come up as near to that pattern, as may be ; 
yet as to the degrees and kinds of puniſhments of offenſes in foro 
civili vel judiciario they are not obliging to all other kingdoms or 
ſtates, but all ſtates, as well chriſtian as heathen, have varied from 
them. 

And therefore it will not be amiſs to inſtance in the various kinds 
of puniſhments inflifted by the ſeveral laws of ſeveral countries, eſpe- 
cially in thoſe two offenſes of homicide and theft, which are the moſt 
common and obvious offenſes in all countries. | 

By the antienteſt divine law, that we read, the puniſhment of homi- 
cide was with death. Gen. ix. 6. J/hoſvever ſheds man's blood, by 
man fhall his blood be fhed (a). | 


And the judicial law given by Meo/es was purſuant to it, with ſome _ q 
temperaments and explanations. Exod. xxi. 12, 13, 14. He, that 


ſmiteth a man, ſo that he die, ſhall ſurely be put to death. And if a 
man lie not in wait, but God deliver him into Jus hand; then I will 
. appoint thee a place, whither he ſhall flee. But if a man come pre- 
 ſumptuouſly ufon his neighbour to flay him with guile ; thou ſhalt take 


fm away from mine altar, that he may die. And v. 18, 19. And if 


men ſtrive together, and one ſmite another with a ſtone, or with his fiſt, 
and he die not, but keepeth his bed ; if he riſe again, and walk abroad 
upon his ſtaff, then ſhall he that ſmote him, be quit ; only he ſhall pay 
for the loſs of his time, and for his cure. | 
And what this delivery by God of a man into his neighbour's hand 
15, is beſt expounded Deut. xix. 4, 5, 6, 11, 12. Whoſo killeth his 
neighbour ignorantly, whom he hated not in time paſt, As where a 
man cleaveth wood, and the ax flieth from the helve, and killeth a man, 
[3] he ſhall fly to the city of refuge (b), left the avenger (c) of blood 


worthy of death, in that he hated him not in time paſt : But if any mar. 
hate his neighbour, and lie in wait for him, and riſe up againſt him, and 


purſue, and ſlay him while his heart is hot ; whereas he was not 


(a) This law being given to Noah, from 
whom all men are derived, is not peculiar 
to the T/raelites ; but, as our author obſerves 
below, is binding on all mankind, 

(6) Concerning theſe cities of refuge, 
ſee Exod. xxi. 13. Numb. xxxv. Deut. 1v. 
41. & ſeg. Foſh. xx. xxi. Selden ; de jure 
naturalt, 3c. Lib; IV. cap. 2. 

 (c) Who this avenger of blood was, is 
no where expreſsly ſaid, it is generally 
ſuppoſed that he was the next heir to the 


erſon ſlain. See Selden: de jur. nat. 
tb. IV. cape I. & de ſucceſſunibus in bons 
defunfi :; but the truth is, the Hebrew 
words Goel ha dam, here rendered the aven- 


ger f blood, ſhould be rendered the next 0) 


blood, for Goel properly _ one of t 
ſame kindred ; it is ſo rendered Ruth ii. 20. 
and 111. g, 12, and 1s uſually expreſſed in 


the Septuagint by eyxivwr, Which denotes 
one near of kin. 


ſmate 
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Ws ſmite him mortally, that he die, and he fleeth to one of thoſe cities, the 


elders of his city fhall ſend and fetch him thence, and deliver him into 


the hand of the avenger of blood, that he may die (4). 
Again ; Exod. xXii. 2. If a thief be found breaking-up, and be 


"Ae ſmitten, that he die, there ſhall no blood be fhed for him ; if the ſun be 


riſen upon him, there ſhall blood be jhed for him ; for he ſhould make full 
reſtitution ; if he have nothing, then he ſhall be ſold for his theft. 

Upon theſe judicial laws, theſe things are obſervable ; 1. Thar by 
theſe laws the killing of a man by malice forethought, or upon a ſud- 
den falling out, were both under the ſame puniſhment of death (e). 2. 
That the killing,of a man by misfortune was not hable to the [4] 
puniſhment of death, by the ſentence of the judge ; but yet 
the avenger of blood might kill him, before he got to the city of re- 
fuge (f) 3. The killing of a thief in the night was notliable to puniſh- 
ment of death ; but if it were in the day-time, it was puniſhable 
with death. 4. Tho there is no expreſs law touching killing a man 
in bis owa defenſe (g), yet it ſeems the cuſtom of the Fews, and the 


(d) If there was no avenger of blood, 
or if he would not or could not kill the 
ſlayer, the ſlayer was capitally puniſhed 
by a judicial ſentence ; and no ranſom or 
recompence was admitted. Numb. xxxv. 


| Fo Selden : de jur. nat. Lib. IV. cap. 1. in 


ne; even tho the perſon ſlain ſhould be- 
fore his death deſire that the ſlayer ſhould 


be forgiven. Maimonid:s More Nevochim, Pars . 


IIL. c. 41. for all voluntary homicide was 
inexpiable, as appears from Numb xv. 29. 
I. and the caſe of David in the matter of 
rtah, Pf, li. 16 There was one caſe indeed 
of capital homicide, wherein a ranſom was 


allowed, viz. If an ox were wont to puſh 


with his horn, and it had been teſtified 
to his owner, and he had not kept him in, 


- fo that he had killed a man ora woman, 


| the owner was to be put to death, he being 


looked on as the author of the murder, 
who would not prevent it, when he had 
warn.ng, and might have done it ; how- 


ever, this being a caſe of groſs negligence, 


rather than wilful malice, he was permitted 


' to redeem. his life by paying the ranſom, 


which was laid upon him, Exod. xxi. 29, 
30. the price of a ſervant was thirty ſhe- 
kels of {ilver. Jbid. v. 32 and that of a 
freeman was generaliy double, viz. fixty 
ſhekels. Maimon. More Nevochim, Pars 111. 
cap. 409. | 

This was alſo felony by the common 
law of England, for by ſuch ſufferance the 
owner ſeemed to have a will to kill. 
Stanf. P.C. 17. Fitz, Cor. 311. 
Fi c ) | he _ wb. genersl, That whoever 

uteth a man, ſot! ie, ſhall ſurely be put 
8 death, Exod.xxi, 12, There were Not or 


B 2 


inter- 


ſome exceptions from this general law, 
but, ſetting alide the caſe of an houſe- 
breaker in the night, they all related to 
caſual involuntary homicides ; there 1s not 
one exception of a voluntary deſigned kil- 
ling, whether ſudden or premeditated, 
whatever interpretations might be after- 
wards made by the Few!ſh Rabbi's, who 
made the commandments of God of none 
eftc& thro*' their traditions, Matt. xv. 6.) 
ſo that there is nothing in the Fewti/k law 
to countenance the diſtintion made by the 
laws of England between murder and man« 
laughter ; a diſtin&tion, which ſerves to 
ſhew, that tho the laws of England be 
much ſeverer than the other in the caſe of 
theft, yet they are much milder 1n the caſe 
of homicide 

(f) Unleſs he fled to the altar, which 
was alſo looked on as a place of refuge, it 
being probable from Exod. xxi. 13, 14. 
that the altar was the place of refuge before 
the cities of refuge were appointed. See 
Selden : de jur. nat. Lib, IV. cap. 2. If 
he did eſcape to the city of refuge, he was 
obliged to remain there till the death of 
the high prieſt, for the avenger of blood 
might kill him, wherever he found him 
out of the borders of the city. Numb. xxxv. 
25—32. Selden : ubi ſupra & de Synedriisg 
Lib, IL. cap. 7. But after the death of the 
high-prieſt, he was at liberty to go where 
he would; for the reaſon hereof fee 
Maimonides More Newochim, Pars 111, cap. 
40. and Ainſworth on Numbers xxxv, 25, 

(g) This was a caſe fo plainly juſtifiable 
by the law of nature, that it needed no 
poſitive law ; however, the Pn os 

l 
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interpretation of the Fewift doctors, excuſed that fact from the 
puniſhment of death (4). 5. That the uſual manner of the execu- 
tion of the ſentence of death was ſtoning, and ſometimes ſtrangula- 
tion (2). _ | Ws 

Now I will conſider ſome of the laws of other nations in re- 
ference to homicide ; wherein tho there is a great analogy in many. 
things between the laws of the Jews, and the laws of other countries ; 
ſo that a man may reaſonably colleCt, that theſe judicial laws of the 
Fews were take up by other nations, as the grand exemplar of their 
Judicial laws; yet in ſome things they departed from them in the 
particular conſtitutions and cuſtoms of other countries. 

Among the /eges Attice colleQted by Mr. Petit, £:b. VII. tz. 1. 
theſe were many of the laws concerning homicide. 

[5] Senatus Areopagiticus jus dicito de cade, aut vulnere, non caſus 


ſed voluntate inflifto ; de incendiu item, & mals veneno hominis 


necandi cauſa dato. 
Theſmothete in homicidas animadvertunto. 
St quis hominem ſciens mortt duit, capital eſto. 
' Qui alium caſu fortuito necaſſit, in annum deportator, donec aliquem Ee 


cognatis occift placarit ; revertitor vere perattis ſacris & Iuftrationibus. 
87 guis imprudens in. certaminibus alium necdſſit, aut inſidiantem aut 
zgnotum in prelio, aut in uxore, vel matre, wel ſorore, vel filia, vel 


eoncubing, vel ea, quam in ſuis liberis, habet deprehenſum, cedis ergo ne 
_ exulato. | | 

S: quis alium injuſte vim inferentem incontinenti necaſſit, jure c@ſus 
efto. _ 

Sz quis homict 
facris Amphifyonicis abſtinentem acciderit, aut mortis cauſam prebuerit, 
perinde ac 6 Athenienſem civem necdſſit, capital eſto, & Ephete jus 


dicunto. So that by this law a man conſcious to himſelf of homicide 
might, before he was apprehended, undertake a voluntary exile, and 


during ſuch an exile was privileged from the penalty of homicide (&). 


Kill a thief, who ſhould be found breaking cap. 3. Maimon. Mere Nevochim, Pars 
up in the night, ſeems to be an expreſs al- It, cap. 40. | 

lowance of killing in one's own defence (i) Sometimes the execution was by 
for the reaſon of that law is manifeſtly burning; as in the caſe of a prieſt's daugh- 
founded on the principle of ſelf-preſerva- ter, who had played the whore. Levit. xxis 
tion. Nam adverſus periculum naturalis re= g. Sometimes by decellation, which was 


tio permittit ſe defendere. Digeſt. Lib, 9g, the uſual way for murder; Selden : de 


Tit. 2. |. 


Synedriis, Lib. Il; cap. 13. De jur. KH 
(5) When done in defence of life or Lib. IV. m_ Ts TY es 


chaſtity ; becauſe, when loſt, they are irre== (&) This was the caſe of Theoclymenus it 
parable, See Selden ; de jur, nature Lib, Vi Hom Odyfſe 0. ve 2244 270. þo ve 117 


Homicidas 


dam foro, urbis territorio, publicis certaminibus & 
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ria PLACITORUM CORONZ. <5 
Homicidas morte multanto in patria occisl terra, et abducunto, ut lege 
cautum eft ; in eos ne {eviunto, neve pecuniam (1) exigunto.. 

Before judgment the kindred of the party ſlain that proſecuted the 
manſlayer might compound the offenſe, and releaſe the offender, but 
after judgment once given, neither the judge nor proſecutor could 
remit it (m). _ | 

| Cadis ne prftulator unquam is qui homicidam exulantem & redeuntem 
quo non licet, in jus ad magiſtratum rapuerit aut detulerit. 

And eodem libro tit. 5. fi nox furtum faxit, fi im aliquts occiſit, [6] 
Jure c&ſus etc, according tothe Moſaical law, andfrom thence 
tranſcribed into the Attic laws, and from thence by the Decemviri 
into the Roman laws of the twelve tables in totidem verbis. 

Among the Romans the laws concerning homicide differed in ſome 
things both from the Fews and Greeks, as appears Dige/t. Lib. XLEVIIT. 
tit. 8. Ad legem Cornelam de ficarits & veneficus. | 

Qui hominem occiderit punitor non habita differentid cujus conditionis 
hominem (n) interem:t. | | 

Qai hominis occidend: furtive faciend: causa cum telo ambulaverit (0) © 
gui hominem non eccidit fed vulneravit ut occidat, ut homicida damnan. 
dus, nam fe gladium frinxerit & cum eo percuſſerit, indubitate occidend! 
animo admifſit, ſed fi clavi aut cuccuma in rixa, quamwis ferro, percu}- | 
ſerit, tamen non occidendi animo lenienda pend ejus, qui in rixa caſu 
mags, quam Voluntate, homicidium admiſit (þ). 

But if it were merely by misfortune, 1t was not puniſhed-/g). 

Qui ftuprum fibi vel ſuis per vim inferentem accidit, dimittendus eſt, 
(r), fed ts, qui uxorem 1n adulterio deprehenſam occidit, humiliore loco 
pofatus in exilium perpetuum dandus, in al:qua dignitate pofitus ad tems 
pus relegandus (ſ), | Ps h 


(7) The Greek word eniyay here ren= ({g) 7. 1.4. 3.c.g. If a man, who was 
dered pecuniam, properly lignifies a ranſom. cutting a tree, ſhould without calliag out 
Hem. Iliad. &. wv. 13, 20, 23, 95. for by the throw down a great branch of it upon one 
antient law of Greece the puniſhment of who was paſſing by, and kill him, he was | 
homicide was redeemable by the payment to be acquitted, that is to ſay, he was not 
of a ſum of money to the relations of the to be proceeded againſt criminally by the 
ſlain, which recompence was term'd emoya lex Cornelia de ſficariis ; for ſo is the ex- 
or mov. Homer. Jliad. 1.wv. 628.0. v. 498, preſtion in l, 7 ad bujus legis coercitionem non 
| {m) That this was the meaning of the pertinet ; but fill he was liable by the Jex 
foregoing law, ſee Petit in leges Atticas, Aquilia to make a pecuniary ſatisfaQiou for 
£1b. VII. tit, 1. p. 509, See alfo the Ora= the damage. Inflir. Lib. 1V. tit. 3. F. 5. 
tion of Demoſthenes againſt Ariftecrates, And tho' that law mentions only the ub 
wherein moſt of the Athenian laws relating of killing a ſlave, yet there lay an wrilis 


to homicide are explained. afto in the caſe of killing a freeman, Sce 
(n) /. 1.4..2. | Nooat ad Leg. Aguil, cap. 2. 
(0) l. I. pr. & Cod. cod, tits Lib, IX, tit, (r) [A Is Yo 4 «+ | 

36. /. 7. (/) l. to Js. 


(p) 1.4. 3, 


BS Furem 


f* 


6 HISTORIA PLACITORUM CORONE. 
Furem nofturnum qui occiderit, impune feret, {i parcere er ſine periculo 
fuo non potuit (t) ; which law, tho' like to that of the Fews and 


[7 


Greeks, the Roman lawyers have conſtrued /«), that it is law- 
ful to kill furem nofurnum recedentem & fugientem cum rebus, 


licet ſe non defendat telo, ſed non diurnum, nifi ſe defendat telo. 

The puniſhment of homicide, unleſs it were merely caſual, among 
the Romans was deportatic in inſulas & omnium bonorum ademptio, ſed 
folent hodie capite puniri, niſi honeſtiore loco poſiti fuerint, ut penan 
legis ſuftineant ; humiliores enim ſolent beſtiis ſubjici (x) ; altiores vero 


deportantur in inſulas (y). 


Some temperaments they added in other caſes of homicide, as ba- 
niſhment for five years (z), deportation, &c. but regularly the pu-_ 
_ niſhment of homicide, unleſs in caſe of imple misfortune (a), or de- 

fenſe of life (4), was death v:z. beftiis ſubjiciantur. 
| Among the Saxons (c) the puniſhment of homicide was not 
always, nor for the moſt part capital ; for it might be redeemed by a 
recompenſe which went under the name of /Yera and FWeregild (d), 


(ez) 1.9. T 
| u) This was not a meer conſtruftion of 
the Roman lawyers, but 1s expreſsly pro- 
vided by the law of the twelve tables, as 
_ appears from Digeſt. Lib. IX. rit. 6. ad leg. 
Aquil. 1. 4. F. 1. Cic. pro Milone, cap. 4. A. 
Gell. Lib. 18. cap. Macrob. ſaturnal. Lib. I. 
cape. 4. The reaſon of this diſtinftion be. 
tween a night-thief and a day-thief, ſee in 
agen de jur. bel. ac. pac. Lib, II. cap. 1. 
» I2. | | 
(x) Dig. Lib. XLVIII. tit. 19. de peers, 
d. 28.1 15. 
) Deg. ad leg. Corntl. de ficariis I. 16. 
>») l. 4.4.1. 
a) Cod. cod. fit, f, T- 
&\ Cod. eod. tit. |. 2. & 3. 
£) It feems to have been the general 
| practice of moſt of the northern nations to 
commute the puniſhment of the moſt hei- 


nous crimes for a pecuniary mult. Linden. 


brogii Codex Leg. Antig. Lib. IV. cap. 36. 
Tacitus (peaking of the antient Germans 
ſays, it was cuſtomary among them to pu- 
niſh homicide with a certain number of 
ſheep and oxen, out of which the relations 
of him that was ſlain received fatisfaQtion, 
Tac. de mor. Germ. cap. 21, From hence 
probably our Saxon anceſtors brought the 
cuſtom into Britain. | 

(d) This Wereg'ld or capitis &flimatio, 
according to the laws of Etrhelbert, was 
uſually 100:. Leg. Etbelbert, ]. 21. tho* in 
ſome particular caſes it was more, /. 5, 6. 


32. If the ſlayer eſcaped, the relations 


Wilkins's, pe 221, it was twenty a 
| Y 


- which 


| were to pay half the ordinary Weregild, 
} | 


6-23» 

BY the laws of [na the Weregild was 
different according to the rank and degree 
of the perſon killed, of a man worth 200:, 
was 30s. of a man worth 6005, was 80s. of 
a man worth 1200s. was 120s. Leg. Ine. 
{. 70. This rule admitted of ſome excep- 
tions, {. 34.1. 74: | 

By the laws of Alfred, the bare attempt 
on the king's life was puniſhed with death, 
unleſs the offender redeemed it by the 

yment of the king's everegild : the ſame 

aw was in caſe a ſlave attempted the life 
of his lord, unleſs he redeemed it by pay- 
ing his lord's weregild, Leg. Alfred. l. 4. 
the weregilds were of the ſame value, as 
under Ina. Leg. Alfred. |. g. 1. 26. 

By the league between Alfrid and Cu- 
thrun, (. 2, the value of a common perſon 
was 200s. the ſame by the league between 
Edward and Gutbrun in fine. 

By the laws of Atbelftan, whoever 
ſhould attempt his Ilord's life, was to be 
put to death, and there 18 no mention made 
of any ranſom. Leg. Athelan, 1. 4. but at 
the end of his laws, and of the Fudicta 
Civitatis Lundonie, there is a particular 


account of the weregilds of all orders and \. . 
degrees, from the king to the peaſant, for I; - 


which ſee Wilkin's Leg. Anglo-Sax. p. 64» 
pe 71. 

By the laws of Ethelred, I. 5. the weres 
gild of a common perſon was increaſed to 


25 pounds. By 1U. 8. Gul. Cong. apud 
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HISTORIA PLACITORUM CORONZ. #8 
which was a rate ſet down upon the head of perſons of ſeveral ranks; 
and if any of them were killed, the offender was to make good that 
rate, or YYeregild or capitis e&/limatio, to the kindred of the party 
flain ; or, as ſome think, part to the king, part to the Jord of the fee 
and part to the relations of the party flain ; which if he could not 
do, he was to ſuffer death (e). Vide Spelm. in Glof. ad verba Wera 
& Weregild. | 

This cuſtom continued long, even to the time of Hen. I. here in 
England, as appears by his laws in libro rubro, ſet. 11. (F) but 
ſhortly after grew obſolete, as being too much contradictory to the 
divine law (g). Yide Covarr. Tomo 2 Lib. 11. cap. 9. ef. 2. 

But although the cuſtom of Meregild is abrogated here in Eng- 


land, and by the laws of this kingdom the puniſhment of ho- 9] | 


micide is regularly death (}), as ſball hereafter be ſhewn ; yet 

fince there are in England two kinds of proceedings in puniſhing of 
homicide, the one at the ſuit of the heir or wife by appeal, the 
other at the ſuit of the king by inditment, the capital puniſhment of 
the offender may be diſcharged by all parties intereſted, namely by 


the appellant by releaſe, and by the king by his pardon. 


By the laws of Cnute, whoever ſhould 


lie 1n wart for the life of the king, or of 
his lord, was to ſuffer death, and forfeit 
all he had, Leges Cnurz, {. 54. Whoever 
committed a public notorious murder, was 
ltkewiſe to ſuffer death, without re- 


 demption ; for in /. 61. Cedes publica & 


demini preditio are reckoned amongſt the 
ſcelera inexpiabilia ; but it ſhould ſeem that 
common homicide was redeemable ; for in 
l. 6. it is ſaid, Homicide inclinent, wel emen- 
dent, wel ſcienter in peccatis moriantur. 

(e) The weregi/d was uſually «divided 
into three parts : the firſt, which was cal- 
led Frith bote, was paid to the king for the 


Toſs of his ſubje@; the lord had another 


for the loſs of his man, ' which was called 
Man-bote and the kin of the ſlain for their 
loſs had the third part, which was called 
Mag-bote. See. Spelm. life of Alfred, Book 
IT. $. 11. In the caſe of killing the king, 
beſides the everegild, which was to be paid 
to the king's relations, there was alſo ano- 
ther payment called cynebor or cynegild, tobe 
made to thepublic for the loſs of theirking. 

(f) Andy 12, ſee Wilkin's leges Anglo 
Sax, Þ. 244» But it appears from the ſame 
laws, /. 71. ibid, p. 267, that a malicious 
murder, by poiſon or the like, was faftum 
mortiferum nullo modo redimendum : The ge- 
puineneſs of theſe laws is juſtly queſtioned, 
for that they not only are in the nature of 
commentaries rather than laws ; but alſo in 


F. 5. Gregory's decretals are "cited, which 


B 


were not compiled till fifteen years after the 
death of Henry I. however, they are al- 
lowed to be very antient, and to contain 
the uſages of the Angloi-Saxons. See Hicke 


fit Diſert. Epift. þ. 96. | 


It cannot but ſeem ſtrange to us at 
this time of day, that the wilful murder of 
any «one, much more of the king, ſhould 
be puniſhed only with a pecuniary mul& ; 
to ſolve this Jiſkculty. Mr. Rapin ſup- 
poſes that this commutation was allow'd 
only in the caſe of ſimple homicide;*or 
at moſt what is now known by the name 
of manſlaughter, but not in the caſe of a 
premeditated murder: See Rapin's Hifteire 
d' Angleterre, Vol. I. p. 520. This notion 
is in it{elf reaſonable, and ſeems to be fa- 
voured by 1. 4. of Athel/ian, and 1. 54, of 
Cnute, which makes it capital barely in« 
fidiari regi vel domino, much more to take 
away the life of the king or his lord 
but on the other hand it ſeems ſomewhat 
hard to ſuppoſe, that among ſo many laws 
againſt homicide, they ſhould all be levell'd . 
againſt caſual or ſudden killing only, and 
ſcarce any againſt wilful murder. 

(h) The offender is to be hanged by the 
neck till he be dead; and in caſe be was 
convicted on an appeal, the antient uſage 
was, that all the relations of the flain 
ſhould drag him witha long rope to the 
place of execution. 3 Co. Inft, 131. Plowd, 
300, b. 11 Her. 4. 12, 4: 


q- : And 
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And thus far touching the puniſhment of homicide. 

Now I ſhall conſider ſomewhat alſo of the puniſhment of theft, 
and the various laws and yſages concerning the ſame in ſeveral king- 
doms and ftates, and at different times in the ſame ſtate or kingdom. 

By the Fewihh law, Exod. xxii. 1, 4. if a man fteal an ox or a ſheep, 
and ſell or kill it, he fhall reſtore five oxen for an ox, and four ſheep for 
a ſheep : If the theft be found in his hands alive, whether ox, aſs, or 
fheep, he /hall reftore double ; and the like for other goods {z) ; ſo that 
there was no capital puniſhment in caſe of theft, though it were ac- 
 companied with burglary, as breaking a houſe, (but men-ſtealers were 
puniſhed with death /&) ; but it ſeems by the civil conſtitutions of 
that ſtate the puniſhment thereof was ſometimes enhanſed, at leaſt in 
ſome circumſtances, ſometimes to a ſeven-fold reſtitution, Prov. v1. 
- 81, and alſo to death, 2 Sam. x1. 5. (1) | 

| Now as to the Attic laws: Samuel Petit de Legibus Atticts, Lib. 
VII. ze. 5. gives us an account of their laws concerning theft, in ſome 
things differing, in ſome things agreeing with the Jewiſh laws, furem 
[10] cujuſcunque modi furti ſupplicio capitis punito. This was Dra- 
* cos law; but it was thought too ſevere, and therefore Solon 
correCted it (mJ) S: furtum fattum fit, & quod furto pericrat receperit 
dominus, duplione Iuito furtum qui fecit & quorum ope confriloque fecit 
decuplione vindicator, ni dominus rem furtivam receperit, in nervo quoque 
habetor dies ipfos quinque totidemque noftes, fi heliaſie# pronuncidrint ; 
pronuncianto autem, cum de pana illius agitur, 


$1 lucri furtum cujus e&ftimatio fit ſupra 50 drachmas faxit, ad unde- 
em viros raptor ; fi nox furtum faxit, fi im aliquis occifit, jure caſus 
efth :—Manifeſtum hujuſmodi furtum qui faxit, etiamſ#i vades dederit, 
non noxe fate ſarcitione, ſed morte luito. $i quis item ex aliquo gym- 
naſia veſtis aut lecythi aut alicujus vel mynime rei, aut ſupelleftilis & gym- 
naſio, aut ex balineo, aut e portubus, quod excedat 10 drachmarum e/li- 
 mationem, furtum faxit, morte luito. | 


Manifeſti ſaccularii (n) morte luunto. 


(i) Exod. xxit. 5, 9g. The reaſon why 


the reſtitution of an ox was more than of a 
ſheep is ſuppoſed by Matmonides more Ne- 
vochim Par. III, cap. 41, to be becauſe 
ſheep are more eaſily guarded againſt 
thieves than oxen, who feed at a greater 
diſtance one from another, 

{&) Exod. 'xxi. 16, © > 

{{) This paſſage from the book of Sa- 
muel does by no means prove what it is 
brought for, wiz. that theft was gran 

O 


with death by the Jewiſh law ; for the caſe 


there put of taking away a poor man's 
lamb, was: attended' with violence and 
other aggravating circumſtances, which 
provongy king David to ſay, The man that 

ath done this ſhall ſurely die; and ſome ren- 
der the words, Does deſerve to dic; but at 
moſt it only® proves the vehemence of Da- 
v:d's anger at the man, and not what was 
the law of the /ſraclttes. | 


(m) See A. Gelltum, Lih, XI, cap, 13, 63 
Plutarch. in Vita Solonis., 


(1) Bangrrioropuuy, A cut-purſe, 
N:ifticulari 


% 
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VefAicularii (0) manifeſti morte luunto. 

Plagiarii (þ) manifeſt: morte luunts. # 

In hertos irrumpere ficoſque deligere capital efto (4) : So that the 
quantity of the thing ſtolen, the place, the ſeaſon, the manner and 


EY . other circumſtances heightened theft into a capital puniſhment, that 
2 otherwiſe by Solon's laws was only pecuniary and impriſonment (r). 
Hp Now as to the Roman laws: For a theft that was not fur- [1 , ] 
941 tum manifeſtum, there is given adi in duplum; but it it were 

4 Y furtum manifeſtum, attio in quadruplum (/; furtum autem manifeſium 


eft, cum fur deprehenditur in furto (t). 
But now as to puniſhments among the Romans, there were theſe de- 


we learn- from Dtodoy, Sic. Ltb. FL. that it 
was allow'd only on certain conditions, 
for it was provided by a law, that who- 


ever was minded to follow the trade of 


thieving, ſhould firſt enter his name with 
the captain of the gang, and ſhould bring 
in all his booty to him, that ſo the right 
owner might know where to apply for the 
recovery of is goods, which were re- 


EN  grees or orders : I. Capital puniſhments, (viz u/tzmum ſupplicum) (a) 
"PE which were 1. Damnatio ad furcam. 2. Vivi crematio. 3. Capitis 
PO emputatio. 4. Damnatio ad feras. I. Others, that were in the next 
"0g degree, were 1. Coercitio ad metalla, 2. Deportatio ad in/ulas. 
vos HI. Others again of a lower allay were, 1. Relegatio ad tempus vel 
TE in perpctuum. 2. Datio in publicum opus. 3. Fuſtgatio (x). 
" 1 find not among the Romans any greater puniſhment of theft, than 
* four-fold reſtitution /y) unleſs in theſe caſes: | 
bp 1. $1 quis ex metallo principts vel ex moneta ſacra furatus eſt, pzna 
Tz metalli & exilii punitor (2). 
, x (o) Tory werywy, A houſe-breaker, ſtored to him on paying the quarter of 
RT (fp) *AvSpancdioorr, Stve Plagiarius, is the value, : ; 
ED, ef qua fine vi, dolo 89 gory abducit homines (/) Inft. Lib. IV. tit. 6. $. g. Digeſ. Lib. 
Y theros E9 ingenuos, venditque pro ſervis, aut XLVII. tit. 2. de furtis, l, 46. +5. 2. 
5g ſuppremit : vel is eſt, qui altenos ſervos abducit Herein the Roman law greatly reſem- 
Ee ſine vi, E plerumque fre furto, & fugam per- bled the Ferwiſh, with this difference that 
- ſuadet, aut fugitivos celat, Petit, Comment, by the Jewiſh law the pumiſkment of four. 
N ad Lib, VII, tit, 5, defurtis. fold was to be inſtead of reſtitution; 
Wy (q) But this was a temporary law, whereas by the Roman law the thing ſtolen 
made in a time of dearth, when it was was recoverable over and above the pena 
E: thought necceſſary to prohibit the exporta- gquadrup/i, Dig, cod. tit. l. 54.4, 3. 
| IH tion of Figs. However, proſecutions of | (t) Dig. cod. ett, l. 2. bt. Z. Þr. By this 
þ offenders againſt this law ſoon grew odious: was meant not only 1f he was taken in the 
er from hence all malicious informers were fa&, but alſo if he was apprehended with 
£þ called Sycophants, Vide Athenei Deipnoſo- the goods upon him before” he had carried 
*S p/ift, Lib. III. & Scheliaſt, in Ariſtophanis them to the place, where they were to re- 
5 Plutum ad v. 31. & 874. | | main that night, and anſwers to the cx- 
- (7) Among the Lacedzmonians all man- preſſion in our law, of being taken in the 
TEE. ner of theft was permitted, as a praftice Matnozure.  * &58 | | 
3 which tended to inſtru their youth in the © (u ) Dig. Lib, XLVII1. tit, 19. de penis. 
oY ſtratagems of war. A. Gel. Lib, XI. — & © Ip OI Aj | 
; 28. It was alſo uanpuniſhed among the | (x) Dig: eod. tit. L. 28, pr. &. 1.1. 11. 
7 antient Egyptians, A, Gel, ubi ſupra.” But \. 3 | | , 


| 6 So far were the Romans from in» 
flicting capital puniſhments for theft, 
that on the contrary it was expreſsly for- 
bidden by Fuſtinian, that any perſon Id 
be put to death, or ſuffer the loſs of mem- 
ber for theft. Novel CXXXIV. cap. ult. 

(z) Dig. Lib, XLVIII. zi. 13. ad leg. 
Ful, peculatus, l. 6. \, 2, Lib, XLVIII. tw, 


Ig. de penis 1, g8, 
2 Graſſatores 
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2. Graſſatores qui cum ferro aggredi & ſpoliare inſtituunt, capite pu- 
nuntor (a). | 
3. Famofs latrones ad beſtias vel furcas damnantor. 
penis (b). | 
If we come to the laws and cuſtoms of our own kingdom, we ſhall 
find the puniſhment of theft in ſeveral ages to vary according as the 
offence grew and prevailed more or leſs (c). 
[1 2] _ Among the laws of king Athel/tan, mentioned by Brampton, 
| þ- 849, 852, 854. Non parcatur alicut latrom ſupra 12 annss & 
ſupra 12d. quin occidatur (d). Edmund his ſucceſſor ®, precepit nt infra 
15 annos, vel pro latrocinio infra 12d. occidatur, mf: fugerit, vel ſe de- 
fenderit : Malmſbury tells us, that in the time of YYilliam I. theft was 
puniſhed with caſtration, and loſs of eyes (e); but in the time of 
Henry I. the antient law, which continues to this day, was ut /iquis 


Digeſt. de 


 #n furto vel latrocinio deprehenſus fuerit ſuſpenderetur (f}). 


(a) Dig. eod. tit. U. 28. \. 10. 
(6) Dig. eod. tit. l. 28. F. 15. 


(c) By the laws of Ethelbert, if one man 


ſtole any thing from another, he was to re- 
| Kore three-fold, beſides a fine to the king, 
{. 9g. If he ſtole any thing from the king, 
he was to reſtore nine-fold, /. 4 

By the laws of [ra a thief was puniſhed 
with death, unleſs he redeemed his life ca- 
ny eſtimatione |. 12, which wes 6os. /. 7. 

ut if a villain, who had been often accuſ- 
ed, ſhould be taken in a theft, he was to 
have a hand or foot cut off, /. 18. 

By the laws of Alfred whoever ſtole a 
mare with the foal, or a cow with the calf, 
was tO pay 40s. beſides the price of the 
mare or cow, {, 16, Whoever ſtole any 
thing out of a church, was to pay the va- 
lue, and a fine according to the value; and 
alſo was to have that hand cut off, which 
committed the fa&, /, 6.1f any perſon com- 
mitted a theft die Dominico, or any other 
great feſtival, he was to pay double /, 5. 

(d) By the firſt law x, Athelſian it was 
but 8d. Wilkins leges Anglo-Sax. þ. 56. 
but afterwards by the laws of the ſame 
king, enacted at London, and thence called 
Judicia crntatts Lundonie, no one was to be 
put to death for a theft under 12d. Jbid; p. 
65. But in caſe the thief fled, or made re- 
filtance, then he might be put to death, 
tho? it were under that value, 1b:d. p. 90. 
By the law of Cnute theft was puniſhed 
T”- death, Jbid. p. 134 l. 4. and þ. 143. 

» 61, | 

(*) This 1s a miſtake, for no ſuch law is 
found among the laws of that king, but it 
is among the later laws of king Athelſtan, 


_— > oo er rn een er er tree 


Vide Fudicia Civ, Lond. Wilk. leg. Anglo, 
Sax. þ. 70. fs 
(e) By the laws of William I. it was ex- 
prey prohibited, that any ſhould be 

anged or put to death for any offence, but 
that his eyes ſhould be pull'd out, his 
teſticles, hands or feet cut off, according to 
the degree of his erime, 1. 67, apud Wit 
hins Leg. Anglo-Sax. þ. 229. þ. 218. 

{f} in former times,. tho' the puniſh- 
ment of death was capital, yet the criminal 
was permitted to redeem his life by a pe- 
cuniary ranſom ; but. in the gth year of 
Hen. I. it was enacted, that whoever was 
conviſted of theft (or any other felony, 3 
Co. Inſitt. 53. hou be hanged, and the 
liberty of redemption was entirely taken 
away. Wilk. leg, Anglc-Sax. þ. 304, This 
law ſtill remains at this day ; but conſider. 
ing the alteration in the value of money, 
the ſeverity of it is much greater now than 
then, for 12d, would then purchaſe as 
much as 46s. will now; and yet a theſt 
above the value of 12d. is ſtill liable to 
the ſame puniſhment ; upon which Sir Hen. 
Spelman juſtly obſerves, that while all things 
elſe have roſe in their value and grown 
dearer, the life of man is become much 
cheaper. Spelm. in verbo taricinum; from 
hence that learned author takes occaſion to 
wiſh, that the anticnt tenderneſs of life 
were again reſtored Fuſlum certe eft , ut col- 
lapſa legis equitas reftauretur, & ut divine 
imaginis webiculum, quod ſuperiores pridem 
aetates ob graviſſima crimina nequequam tol- 
lerent, lewioribus bedie ex deliftis non perde- 
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| And altho many of the ſchoolmen and cannoniſts are of opinion 


that death ought not to be inflifted tor theft {'g ), yet the neceſ- 
ſity of the peace and well ordering of the kingdom hath im all 


[13] 


ages and almoſt all countries prevailed againſt that opinion, and an- 
nexed death as the puniſhment of theft, when the offenſe hath grown 
very common and accompanied with enormous circumſtances, tho 
in {ome pl:ces more is left herein to the Arbitrium Fudicts to give 
the ſame or a more gentle ſentence according to the quality of the 
-offenſe and offender, than is uſed in England, where the laws are 


II. cap. 9 dS. T. 


' more d:termi.:ate, and leave as little as my be to the Arbitrium 7u- 
| dicis. See the caſe diſputed learnedly by Covarruvias Tomo: 2. Lib. 


This I have therefore mentioned, that it may appear, that capital 
puniſhments are variouſly appointed for ſeveral offenſes in all king- 
doms and ſtates : and there is a neceffity it ſhould be ſo; for regularly 
the true, or at leaſt, the principal end of puniihments is to deter men 


' from the breach of laws, fo that they may not offend, and ſo not 
| ſuffer at all; and the inflifting of puniſhments in. moſt caſes is more 


for example and to prevent evils, than to puniſh. When offenſes 
grow enormous, frequent and dangerous to a kingdom or ſtate, de- 
ſruCtive or highly pernicious to civil ſocieties, and to the great inſe- 
curnty and danger of the kingdom and its inhabitants, ſevere punith- 
ments, even death itſelf, is neceſlary to be annexed to laws in many 
caſes by the prudence of law-givers, tho poſſibly beyond the ſingle 


_ demerit of the offence itſelf fimply confider'd. 


Penalties therefore regularly ſeem to be zurrs poſitivi, & non natu- 
ralis, as to their degrees and applications, and therefore in different ages 
and ſtates have been ſet higher or lower according tothe exigence of the 

ſtate and wiſdom of the law-giver. Only in the caſe of murder there 
ſeems to be a juſtice of retaliation, if not ex lege naturali, yet , 

at leaſt by a general divine law givento all mankind, Gen. ix. 6. & 4] 
And altho I do not deny but the ſupreme king of the world may remit 
the ſeverity of the puniſhment, ashe did to Cain, yea and his ſubſtitutes 


—- (g) Scotus Sentent. 4. diſlin& 154 queſs. 


3- Sylwefler iv: Verbo furtum 3. Not only 
the ſchoolmen and cannoniſts were of this 
opinion, but by what has been above ſaid, 
it appears likewiſe to have been the ſenſe 
both of the Fewviſh and Roman laws, and 
tho, as our author ſays, the principal 
end of puniſhment is to deter men from 
#ffending, yet it will not follow from 
thence, that it is lawful to deter them at 


any rate, and by any means; for even obe. 
dience to juſt laws may be inforced by une 
lawful methods. Cic. Epift. 15. ad Brus 
tum. Eft pen modus, ficut rerum reliqua- 
rum ; and again, Lib. I de officiis, Eft enim 
ulciſcendi & pane modus. Beſides, ex- 
perience might teach us, that capital pu- 
niſhments do not always beſt anſwer that 


end, Sce Grot. de jur. bel. &c. Lib. 11. 
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ſovereign princes may alſo defer or remit that puniſhment, or make 
a commutation of it upon great and weighty circumſtances, yet ſuch 
inſtances ought to be very rare, and upon great occaſions. 

In other caſes the /ex zalionis in point of puniſhments ſeems to be 
purely jur:is pofitivi; and altho among the Few/h laws we find it in- 
ſtituted Exod. xxi. 24, 25. Eye for eye, tooth for tooth, hand for hand, 

foot for foot, burning for burning, wound for wound, ſtripe for ſtripe ; 
yet in as much as the party injur'd 1s living and capable of another 
ſatisfaction of his damage, (which he is not in caſe of murder) [ 
have heard men greatly .read in the Few; lawyers and laws affirm, 
that theſe zaliones among the Jews were converted into pecuniary rates 
and eſtimates to the party injured, ſo that in penal proceedings the 
rate or eſtimate of the loſs of an eye, tooth, hand or foot was allowed 
to the perſon injur'd, v:z. the price of an eye for an eye, and the price 
of an hand for an hand, &c. (kh). 


{x See 4 Blackf. Com. ch. i. Of the nature of crimes and puniſhments] 
(k) Maimonides More Nevochim, Part III, cap. 41. 


En=2 at em ce TSR ana nar w 
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CHAP II 


Concerning the ſeveral incapacities of perſons, and their exemptions from 
penalties by reaſon thereof, 


AN is naturally endowed with theſe two great faculties, un- 
_ derſtanding and hberty of will, and therefore is a ſubjeCt pro- 

perly capable of a law properly ſo called, and conſequently obnoxious 
to guilt and puniſhment for the violation of that law, which in reſpect 
of theſe two great faculties he hath a capacity to obey : The conſent of 
[1 ] the will is that, which renders human actions either commend- 
1 able or culpable; as where there is no law, there is no tranſ- 
greſhon, ſo regularly where there isno will to commit an offenle, there 
can be no tranſgreſſion, or juſt reaſon to incur the penalty or ſanCtion 


of that law inſtituted for the puniſhment of crimes or offenſes. And 
becauſe the liberty or choice of the will preſuppoſeth an act of the 


underſtanding to know the thing or aftion choſen by the will, it fol- 
lows that, where there is a total defe& of the underſtanding, there is 
no free aCt of the will in the choice of things or a&ions. But ge+ 


ncral notions or rules are too extravagant and undeterminate, and 


cannot 
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HISTORIA PLACITORUM CORONZ. tg 
cannot be ſafely in their latitude applied to all civil aftions ; and 
therefore it hath been always the wiſdom of ſtates- and law-givers to 
preſcribe limits and bounds to theſe general notions, and to define 


what perſons and actions are exempt from the ſeverity of the general 
puniſhments of penal laws in reſpe& of their incapacity or detect 


of: will: 
Thoſe incapacities or defe&ts, that the laws, eſpecially the hn of 
England, take notice of to this purpoſe, are of three kinds: 


I. Natural. 
IL. Accidental. _ 
II. Civil incapacities oz defeCts. 


The natural is that of [nfancy. 


'The accidental defects are, 
1. Dementia. 

2. Caſualty, or Chance. 
3. 1gnorance. 


The civil defects are. 
1. Civil Subjeftion. 
2. Compulſion. 
3. Neceſſity. 

&, Fear, 


Ordinarily none of theſe do excuſe thoſe perſons, that are under them, 
from civil actions to have a pecuniary recompenſe for injuries done, as 
treſpaſſes, batteries, woundings; becauſe ſuch a recompenſe is 
_ not by way of penalty, but a ſatisfaCtion for damage done to the [16] 
party : but in caſes of crimes and miſdemeanors, where the proceed 
ings againſt them is ad penam, the law in ſome caſes, and under 
certain temperaments takes notice of theſe defeas, and in refpect of 
them relaxeth or abateth the ſeverity of their puniſhments, 


[See 4+ Blackſ, Com, ch, 1.] 


CHAP. | 
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CHAP. II. 
Touching the defeft of infancy and nonage. 


HE laws of England have no dependence upon the civil law, nor 

are governed by it, but are binding by their own authority ; 

yet muſt it be confeſſed, the civil laws are very wiſe and well com- 
poſed laws, and ſuch as have been found out and ſettled by wiſe 
princes and law-givers, and obtain much in many other kingdoms ſo 
 faras they are not altered, abrogated, or corrected by the ſpecial laws 
or cuſtoms of thoſe kingdoms, and therefore may be of great uſe to 

| be known, tho they are not to be made the rules of our Engli:/h laws ; 
and therefore tho I ſhall in ſome places of this book, and here par- 
_ ticularly mention them, yet neither I, nor any elſe may lay any 
weigh or ſtreſs upon them, either for diſcovery or expoſition of the 
laws of England, farther than by the cuſtoms of on 202 or. Acts of 

Parliament they are here admitted. 

As to this buſineſs touching infancy, and how far tas are Ca- 
pable of the guilt or puniſhment for crimes, I will conſider, 1. 
What the civil laws tell us concerning the ſame. 2. What the 
common laws of England have ordained touching it, and wherein 
theſe agree, and wherein they differ touching this matter. 

- The Civil law diſtinguiſhes the ages into ſeveral periods 

[7) as to ſeveral purpoſes. 

Firſt, The complete full age as to matters of contra&t is accord- 
ing to their law twenty-five years (a), but according to the law of 
England twenty-one years (b). 

Secondly, But yet before that age, viz. at ſeventeen years, a a man 1$ 
faid to be of full age, to be a procurator (c), or an executor (4; 
and with that alſo our law agrees. 5 Co. Rep. Pigot's caſe (e). 

Thirdly. As to matrimonial contraQs, the full age of conſent m 
males is fourteen yeah, and of females twelve Cf); till that age 


(a) Tnflieuc. Lib. I. tit. 23+ De Cure. Max. Lib. V. cap. 4: \ 4+ Sueton. ae... 
tortbus. Dig. Lib. IV. tit. 4. de OE, guſt. cap. 8. 
d. 1. Sc. (d) EM Sqwinb, of Wills, par. V. oy I 

b) Lie. F. 104. Co. Lit F. 103, n. 6. 

c) Inſtitut. Lib I. tit. 6. Nuibus ex cau- (e) It is quoted in Prince's caſe, 5 Cos... 
Js manumittere non licet, h. 5. & 7. Dig. Rep. 29. b. Office of Exccutors, p. 307- 
Lib.11I. tit. 1. De Peftulandso, Þ. 1. \, 3.At (F) Inflit. Lib. 1. tic. 10. de nuptits pre 


this age it was the cuſtom among the.Ro- Dig. Lib. XXIIL. tit, 2. de ritu nuptiarumy 
mans to lay aſide the habits of children, J/. 4. 


and put on the garments of men, Yal 


they 
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they were permitted by the civii law to tit. 1. de re judicar, I. 57. 
| make a Teſtament. Digeſt. Lib, XXVIII. tit. 1. De alimentis, l. 14.4. 1. 


HISTORIA PLACITORUM CORONE. 17 
they are ſaid to be impuberes (g), and are not bound by matrimonial 
contracts ; and with this alſo our law agrees (h ). 


Fourthly. As to matter of crimes and criminal puniſhments, eſpe- 
cially that of death, they diſtinguiſh the ages into theſe four ranks. 


1. tas pubertatis plena. 

2. Mas pubertatis. 

$. tas pubertati proxima. 
4. Infantia. 


| 1. Pubertas þlena is eighteen years (7). 


2 Pubertas generally, intelation to crimes and puniſhments, - 
FP bg Hs [18] 
is the age of fourteen years and not before & }; and it ſeems as | 
to this purpoſe there is no difference between the male and female ſex; 
at this age they are ſuppoſed to be dol: capaces, and therefore for crimes 
altho? capital, committed after this age they ſhall ſuffer as perſons of 
full age (/); only by the conſtitutions of ſome kingdoms, in fayour 
of their age, the ordinary puniſhments were not inflicted upon ſuch 
young offenders ; as in Spazn, not unleſs he were of the age of ſeven- 
teen years. Vide Covar. de Matrimonio, cap. 5. F. 8. (m). In 
Relefione ad Clement. cap. Si Furiojus (n). By the antient law 


among the Fews, he that was but a day above thirteen years, was, 
as to criminals adjudged nz viril; ftatu, but not if under that 


_ age (+): "RE. | 


3, AEtas-pubertati proxima, herein there is great difference among 
the Roman lawyers ; and tho they make a diſparity herein between 
males and females, yet I think as to point of crimes the meaſure is 


the ſame for both: Some aſſign this Ztas pubertati proxima to ten 


: (gs) Inflitut. Lib, 1. tit. 22. Quibus modis prohibit the ſpiritual court in ſuch caſes, 
tutela finitur. pr. Dig. Lib. XXVIII:; tie. 6, Sir Thos. Fones, Rep. 210. 1 Vern. 255. 2 
de wulg. & pupil. ſubſtitut, l. 2. Macrob, Verne 46g. 

Saturn, Lib. V1I. cap. 7. OG Ih (i) Dig. Lib. I. tit. 7. de adoption. I. 40. 

(b)- Co. Lit. $. 104. At the fame age \. 1. Infpir. eod. tit. F. 4. + Lib. XLII. 


fie. I. Qui teftamenta facere poſſunt, |. 5. (4) Dig: Lib. XXIX. tit. 5. de Senatsf- 
Inſtitut. 7 it. fit. ndy agua eft - conſulto Cilaniams, Sc.l. 1, Rs = 
miſſum facere teftamentum, F. n. Cod. Lib, {) Dig. Lib. IV. tit. 4- de minoribus, |. 
VI. tie. 22. IJ reſtamenta facere poſſint, 37.5- rt, Lib. XLVIIL. te. 5. ad leg. Ful. 
wel. nol, I, 4. The common law ſeems not de adule. 1.36. Cod. Lib, 2. tit. 35, Si ad- 
to have determined preciſely at what age werſus delitum.l. x. 

one may make a teſtament of a perſonal m) Tom. 1. p. 157 

eſtate, it is generally allowed that it may (n) Par. III. 1. 5. Tom. Ip. 55%. | 
be made at the age of eighteen, Office of (+) Seld. de Synedriis, Lib, LI. cap. 13- 
Executors, p. 30s. Co. L.it. $9. b. and ſome \&þ, 132. , 

{ay under, for the common law will aot 


years 


- meaſure agree. 
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years and an half; others to eleven years (o): If they be under the 
age which they call tas pubertati proxima, they are preſumed inca- 


paces doli ( þ }), and therefore regularly not liable to a capital puniſh- 


ment for a capital offenſe : but this holds not always true ; for accord- 


ing to the opinion of very learned civilians, before ten years and a half 


they may be do/: capaces, and therefore it muſt be left ad arbitrium 7u- 
dicis upon the circumſtances of the caſe ; yet with this caution, Fu- 
dex, qui ante illam etatem arbitrar: debet puerum eſſe proximum puber- 
tati, maximis adducendus eſt conjefuris, & cautiſſime 1d aget, ac tandem 
raro. Covarr. ubi ſupra(q). And with this agrees our law, as ſhall 
[29] be ſhewed. But if the oftender be in @tate pubertati proximd, 

©1Z.according to fome tenyearsand anhalfaccording to others 
eleven years old, he is more eaſily preſumed to be doli capax, and 
therefore may ſuffer as another man, unleſs by great circumſtances it 
appear, that he is incapax-dolz. But this hath alſo its temperaments, 
1. By expreſs proviſion of the conſtitution in Codice de fal/a Monetd : 


* Impuberes, fi conſcu fuerint, nullum ſuſtineant detrimentum, quia 
« tas eorum, quid videat ignorat ;” but a penalty is laid upon the 


tutor (r). | SY | : 

| 2. Tho” etas pubertati proxima is regularly preſumed Capax dolt, 
and ſo may be guilty of a capital offenſe. —Dige/t. De regulis juris 
(ſ). Pupillum, qui proximus eft pubertati, capacem eſſe furandi, yet 
as it is in arbitrio judicis to judge an infant within ten years and an 


| half capax doli, as before; ſo it is in arbitrio gudicis upon*confidera- 


tion of circumſtance to judge one above ten years and a half, nay of 
twelve, thirteen years, or but a day within fourteen years, to be inca- 
pax doli, and fo privileged from puniſhment, as appearing upon the 
circumſtances of the fa& not yet conflitutus in @tate proxima puber- 
tati, or at leaſt not doli capax ; and with this our law doth in a great 


* 


3. That if he be above ten years and a half, and appears doli ca- 


pax, yet if under fourteen years, he is not to be puniſhed pwnd orgi- 


arid, but it may haye ſome relaxation ex arbitrio judicis (t), But 


7) Lib. 1X: tit. 24. 1.4. 


| (0) The prevailing opinion is,” that the | | 
oy : I '\) Lib. L. tit. 17. 1. 111, Lib. XXIX, 


males are pubertati proximiat ten and an 


half, and the females at nine and an half, 
becauſe when they had paſſed the middle 
diſtance between infancy and puberty, 


_ they might then” be properly ſaid to be 


&ratis pubertati mig . . 
(p) Dig. Lib. XLVII. tit, 13, de ſepuls 
chro wiolato, I. 3. Is | | 


(g) Tom. 1. p. 157- 


tit. 5. de Senatuſconſulto Silaniano, L. 14. 
Lib. XLIV. tit. 4. de doli mali excepiione, l. 
4. F. 26. Inftit. Lib. IV. tit. 1. de obligate. 
qua EX delifto, d 18. Derg. Lib. XLVIII. tit. 
2+ de furtis, A "3: - 

(e) Dig; Lib. IV. tit, 4» de minoribus, l, 
37: 3, in deliflts, 


altho 
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altho our law indulges a power to the judge to reprieve before or 
after judgment an infant convict of a capital offenſe in order to the 
King's pardon, yet it allows no arbitrary power to the judge to change 
the puniſhment that the law inflicts; and thus far for the third age 
or period, tas pubertati proxima. 

4. The fourth age or period is infantia, which laſts till ſeven years ; 
within this age there can be no guilt of a capital offenſe; the infant 
tay be chaſtifed by his parents or tutors, bur cannot be capitally pu- 
niſhed, becauſe he cannot be guilty (u); and if indiCted for 
ſuch an offenſe as 1s in its nature capital, he muſt be ac- [ 20] 
quitted ; and therefore the ſeverity of the gloſs upou the decretal De 
deliftis puerorum, cap. 1. (x) is juſtly rejected in this caſe (0); 
and with this agrees the law of England. 

But now let us conſider the laws of England more particularly 
touching the privilege of infancy in relation to crimes and their pu- 
niſhments, and that in relation to two kinds of crimes, 1. Such as 
are not capital. 2. Such as are capital. 

Firſt, As to miſdemeanors and offenſes that are not capital : 

ſome caſes an infant is privileged by his non-age, and herein the fo 
 vilege is all one, whether he be above the age of fourteen years or. 
under, if he be under one and enty years ; but yet with theſe dif- 
ferences : 

If an infant under the age of twenty-one years be. indifted of any 
miſdemeanor, as a rot or battery, he ſhall not be privileged barely by 
reaſon that he is under twenty-one years, but if he be convictedthereof 
by due trial, he ſhall be fined and impriſoned ; and the reaſon is, 
becauſe upon his trial the court ex offc:o ought to conſider and exa- 
mine the circumſtances of the fact, wherher he was do/z capax, and 
had diſcretion to do the a& wherewith he is charged; and the 
| fame law is of a femme covert. 2. But if the offenſe charged by the 
indictment be a mere non-feaſance, {unleſs it be of ſuch a thing as he : 
is bound to by reaſon of tenure, or the like as to repair a bridge, &c.) 
(=) there in ſome caſes he ſhall be privileged by his nonage, if under 
twenty-one, tho above fourteen years, becauſe Laches in ſuch a caſe 
ſhall not be imputed to him{af}. 


()Dix. Lib. XLVIIL. rit/2« de frets; 1. 23s (s -2 Co, Inf, 103+ 
Lib, XLVIIL cir, 8. ad leg. Ce. de fica B. Saver default, 50. Cro, Tacq 


riis |, 12, "465, 466. Pl, Com. a Co, Lite 
{x) Decretal. Lib. V. tit. 23, 246, Ny oy 


\y) Tom. te Þ. 157« 


VoL, 1, c R's 


| | 
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36 E. 3. Aſif. 443. 4 H.1. 11.5. Ifan infant in A/iſe vouch a 
record, and fail at the day, he ſhall not be impriſoned {4} nor it ſeems 
a feme covert. 13 Aſſiſ. 1. (c ) and yet the ſtatute of Heſtmin}R. 2. cap. 
. 25. that gives impriſonment in ſuch a caſe, is general. 

[21] 8 E. 2. Corone 395. If A. kills B. and C. & D are pre- 

ſent, and do not attach (4 4 } the offender, they ſhall be fined 
or impriſoned ; yet if C. were within the age of tweaty-one Years, 
he Ira not be fined nor impriſoned. 

. Where the corporal puniſhment 1s but ccllateral, and not the 
Phot) intention of the proceedings againſt the infant for his miſde- 
meanor, there, in many caſes, the infant under the age of twenty- 
_ one ſhall be ſpared, tho poſſibly the puniſhment be enacted by par- 
lament. 14 Af. 11. {e) If an infant of the age of eighteen be 
- convidCt of a difſeifin with force, yet he ſhall not be impriſoned. Vide 
26 Af]. 9. 43 E.3. Impriſonment 16. 40- E. 3, 44. a. (f-) and yet 1 
feme covert ſhall be impriſoned in ſuch caſe. 16 AP. 1. 

If an infant be convict in an aCtion of treſpaſs vi & arms, the en- 
try muſt be nihil de fine, ſed pardonatur, quia infans ; for if a capiatur 
| be entred againſt him, ic is error, for it appears judicially to the court, 
that he was within age when he appears by guardian. P. 8. Tac. 
B. R. Heolbrooke v. Dogley, Croke, n 3. (g); the like law 1 is that he 
ſhall not be in miſericordia pro falſo clamore (h ). ka 

B. Coverture 68. General ſtatutes that give corporal puniſhment  - 
are not to extend to infants, and therefore Pl. Com. 364, a per Waljh, 
if an infant be convict in raviſhment of ward, he ſhall not be Iwpri- 
ſoned, tho the ſtatute of Merton cap. 6. be general in that caſe (i): 
but this muſt 'be underſtood where it is, as before ſaid, a puniſhment 
as it were collateral to the offenſe, as in the caſes betore-mentioned: 
but where a fact 1 is made felony or treaſon, it ; extends as well to in-. 


(3) Co Lie. 127. 4. yet this was not a ſet- 


(2) 2 Co. Inſtit. 414- ET 
Jr + tled point, for 2... 3. 5. the court doubted 


ſc B. Coverture 35. Reſecit 8. 


{d) The words of the books are nel/eve 
le main d'attach. —. | 

(e) F. Impriſonment $. 

(Ff) © Etle cauſe eſt, pur ceo que Ia ley 
& entend”, que un enfant ne poit my co- 
« nuſtr* þ; en & mal' ne Je qucl- ſoit ad- 
« vantage pour lvy, ou nemy ; ne nul foly 
& ſerra adjucge en un eniant.” Mes 12. H. 
4- 22.6, Haxk. dit que enfant d'age de 18 
ans poit eſtre diſſerfor eve-force & efhie 
empciſon per cella. 


(s) Cro. Fac. 274, 


of 1t; andin17 E, 3, 95.6. ahd 41 Affiſ. 
14. the plaintitts, tho? infantswere amer- 
ced pro falſo clamore; but tho they were 
amerced, yet it appears from the ſame caſes 
that they were entitied on account of their 
ipfancy to a pardon of courſe. See 1 R. A. 
214 

(7) Anather like caſe is there put, if an 
infant be a receiver and account before au- 
ditors, and be found in arrears, the audi- 
tors cannot commit + him to priſon not=- 
withſtanding the general words of the fta- 
tute of FW. 2+ Caps 11» - 

Wi infants 
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fants, if above fourteen years {+}, as to others, as ſhall be 
ſaid. And this appears by ſeveral acts of parhament, and 
particularly by 1 Fac. cap. 11. of felony for marrying two wives, &c« 
where there is a ſpecial exception of marriages within the age of 
conſent, which in females is twelve, in males fourteen years ; ſo that 
if the marriage were above the age of conſent, tho within the age of 
twenty-one years, It is not exempted from the penalty. CES 

So by the ſtatute of 21 H. 8. cap. 1. concerning felony by ſervants 
that imbezil their maſters goods delivered to them, there is a ſpecial pro- 
vi/o, that it ſhall not extend to ſervants under the age of eighteen 
years, who certainly had been within the penalty, if above the age of _ 
diſcretion, v:z. fourteen years, tho under eighteen years, unleſs a 
ſpecial provition had been'to exclude them {7}. Bs 

I-come therefore to conſider the privilege of infancy in caſes of 
capital offenſes and puniſhments according to the laws of England, 
wherein I ſhall examine, 1 How the antient law ſtood. 2. How it 


ſtands at this day in relation to infants. 
I. As to the antient law: 


1. By what has been before ſaid it appears that the Civil law was 
very uncertain in defining what was that @tas pubertati proxima, and 
conſequently ſuch as might ſubject the offender to capital guilt or pu- 
nilhment; ſome taking it to be ten years aud an half, ſome eleven 
years, Others more, others leſs. The laws of England therefore, that 
always-affect certainty, determined antiently the tas pubertati proxima 
to be twelve years for both ſexes; under that age none could be regu- 
larly guilty of a capital offenſe, and above that age and under fourteen 
years, he might or might not be guilty according to the circum- 
Rtances of the fact that might induce the court and jury to judge him 
dal: capax,, vel incapax (m ). US ws 
This appears by the laws of king Athelfan mentioned in -* 0 
the firſt chapter, ** Non parcatur alicui latron; ſuper 12 an- [23] | 
nes i ſupra 12 d. quin occidatur.”” And altho' his ſucceſſor Edmund 
| hw : (u ) reduced 


(A) Co. Lit, 247: b. (n) This is a miſtake, for it was not Ed 
(1) The like exception there is in the 12 mund but kivg Athe/ftlan himſelf, who 
mM. cap. 7. Where apprentices under the thinking it a pitiable caſe that a youth but 
age of fifteen years, who thall rob their twelve years old ſhould be put to death, 
malters, are excepted 'out of the a&. as was permitted by the former law, 
;m) By the laws of Ina, l. 4, an infant” changed the time from twelve years to fif- 
of ten years of age might be guilty of be= teen, and ordered that none who was but 
ny acceiſary to a theft, and was puniſhed * fifteen years of age ſhould be put to death, 
Kcordingly with ſervitude. HFilk, Leg. unleſs ne reſiſted or fled ; if he ſurrendered 
Anglc-Sax. þ 16, | himſelf, he was only to be impriſoned 
until ſome of his relations or friends 

C3 would 
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{n) reduced it tofifteen years, unleſs he fled, yet it will appear that the 
ſtandard of twelve years obtained in after ages (0). 

2. It appears that an infant of twelve years was compelible to take 
| the oath of allegiance in the leet, and under that age none were to take 
the oath, or to do ſuit to the leet. Brag. Lib. I. (p). cap. 1. (4) 
Briton, cap. 29. in fine, Calvin's caſe, T Co. Refi. 6. b. So that at 
that age, and not before, he was taken notice of by the law to 
be under the obligation of an oath, and conſequently capable of 
diſcretion. | EE 

3. The ordinary proceſs againſt capital offenders was and 1s by 
Capias and Exigent, and Utlary thereupon ; but againſt an infant un- 
der twelve, proceſs of utlary in caſes of indictment was not award- 
able, and if awarded, it was erotr ; but if above that age, that pro- 
ceſs was awardable; and Bra#. Lb. III. (r) cap, 11. /c.4& 5. 
gives the reaſon, * Iinor vero, qui infra etatem 12 annorum fuerit 
utlegari non debet, quia ante talem atatem non eft ſub lege aligud nec in 
decenna ;” and ibidem cap. 10. ſef. 1. he mentions an old law of king 
Edward ({), * Onnis, qui etatis 12 annorum fuerit, facere debet ſacra- 

[24] * mentum inviſu franciplegit, quod nec latro wult efſe, nec latront 

2 & conſentire ;”* and Stamf. Lib.1. cap. 19. cites out of a book of 
Bra#ton, De Viſu Franci plegii, © Quad quilibet ducdecim annorum p6- 
&« teſt felonie judicium ſuftinere,” which implies alſo that within that 
age, regularly at leaſt, he could not be a felon. ; I WO Lp 

4. Again, T. 32. FE. 1. Rot. 32. Ebcracum, coram rege. Adam 
« filius Ade de Arnhale captus noftanter in domo Fohannis Somere co- 
* ram rege duttus cognovit, quod ſurtive cepit, Sc. 9s. per preceptum 


6 & miſſionem Richard! Short :” Richard Short had his clergy, « Ee 


| (r) De Corona, 


would become ſecurity for him juxta ple- 


nam capitis aftimationem, ut ſemper ab omni 
male abflinet : if he could not get any ſuch 
ſecurity, then he was to take an oath to the 
ſame purpoſe in fuch manner as the bi- 
ſhop ſhould dirett him, and was tc re- 
main in 7 aq tn pro capitis ſut eftimatione ; 
but if after this he ſhou]d be again guilty 
then he was to be put to death without any 
regard to his age. See Wilk, leges Angle 
Sax. þ. 70. 

(0) In the time of king Henry I. the old 
law of king Athelftan took place, wiz. 
twelve years of age, and 8d. value. Jbid, 


* 259. 
p #) De Corona. 


(q) This ſeems to be a miſtake, for 


cap. It ſet. 4.for the oath mentioned in 
cap. 1, was to be taken by knights and 
xn. 5 of tne age of fifteen years and ups 
wards. 


( / ) Yhere 18 no ſuch Jaw extant among 
thoſe of king Edward, but the law here 
quoted is a law of Cnute, Leg. Cnuti, 1. 19. 
which is in theſe words, Polumus ut quili- 
bet bomo 12 annos natus juſjurandum preftet 
ſe nolle furem efſe neque furi conſentaneums 
which oath 1s to the ſame purpoſe with 
that mentioned by Brafon, Lib. iti, de 
coronay caps. 1. to be taken at the age of 
fifteen 3 and tho there be a difference as 
to the age, yet probably it is the ſame oath, 
for it is very eaſyzand natural to miſtake 
Xit for xv, See the ſtatute of Marlbridges 
cap. 10 & 25. and Jord Coke's comment 
thereon, 2 1nft, 147. where he takes notice 
that the old books are miſprinted, See 
alſo 2 Inflit. 72. Mirror, cap» Is hs 
3. Britton, cap. It» | 


6 firediftus 
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t prediftus Adam commiſſus fuit cuftodie marifcalli cuftodiend, quia 
© infra etatem; poſtea habito reſpetiu ad impriſonamentum, quod pres 
« diftus Adam habuit, & etiam ad teneram etatem ejuſdem Ade, to 
« muod non eft nifi etaiis 12 annorum, qui tals etatis judicinm ferre 
&« non poteſt, ideo de gratia regis deliberetur, &c.” Upon this record 
theſe things are obſerveable, viz. 1. The court recorded his confeſ- 
Fon ; but regularly that ought not to be, for if an infant under the 
age of twenty-one ſhall confeſs an indictment, the court in juſtice 
- ought not to record the confeffion, but put him to plead not guilty, or 
| at leaſt ought alſo to have enquired by an inqueſt of office of the 
truth and circumſtances. of the fact. 2. That here he was twelve 
ycars old, and yet judgment ſpared, and the reaſon given, Quz ralis 
etatis judicium ferre non poteſt. Yet 3. There 1s ſomewhat ſtill of 
gratia regis interpoſed, as it ſeems, in reſpe&t he was paſt the old 
ſtandard of twelve years. | 

1. But now let us come to the Common law as it ſtood in after- 
times; for in proceſs of time, eſpecially in and after the reign of king 
Edward UI. the Common law received a greater perfeCtion, not by 
the change of the Common law, as ſome have thought, for that could. 
not be but by aCt of parliament ; but men grew to greater learning, 
judgment and experience, and rectified the miſtakes of former 25], 
ages and judgments, and the law in relation to infants and , 5J 

their puniſhments for capital offenſes was and to this day is as 
_ followeth. | 

1. It is clear that an infant above fourteen and under twenty-one 

is equally ſubje& to capital puniſhments, as well as others of full 
age; for it 1s preſumptio jurts, that afcer fourteen years they are 
4911 capaces, and can diſcern between good and evil; and if the law 
ſhould not animadvert upon ſuch offenders by reaſon of their nonage, 
the kingdom would come to confuſion. Experience makes us'know 
that every day murders, bloodſheds, burglaries, Ilarcenies, burning of 
houſes, rapes, clipping and counterfeiting of money, are committed 
by youths above fourteen and under twenty-one ; and if they ſhould 
have impunity by the privilege of ſuch their minority, no man's life 
0r eſtate could be ſafe {t}. In my remembrance at 7hetſord a young 

(t) Our author's argument concludes be needful] in caſes of murders and afts of 
very ſtrongly avainſt for eſcaping with violence, yet in the common inſtances of 
wmpunity, but loſes much of its force when larceny and ftealing, ſome other puniſh» 


urged in behalf of capital puniſhments, for ment might be found, which might leave 


there is no neceſlity that it they be not ca= room for the retormation of young offene 
Pitallv puniſhed they muſt therefore go ders, 


Unpuniſhed ; ſo that whatever ſeverity may 


C 3 | lad 
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lad of ſixteen years old was conviCt for ſucceſſive wilful burning of 
three dwelling houſes, and in the laſt of them burning a child to 
death, and yet had carried the matter ſo ſubtilly, that by a falſe accu- 
| fation of another perſon for burning the firſt houſe an innocent 
perſon was brought in danger, if it had not been ſtrangely diſcovered : 
he had judgment to die, and was accordingly executed { 33 
| _ * Fourteen years of age therefore is the common ſtandard, at which 
age both males and females are by the law obnoxious to capital pu- 
niſh ments for offenſes committed by them at any time after that age; 
and with this agrees Fitz. N. B. 202. b. (x) Co. Littl.h. 405(y / 
 Fide Mr. Dalton's Fuftice of Peace, cap. 95. and 104 (=). 
[26] 2. An infant under the age of fourteen years and above 
| the age of twelve years is not pram facie preſumed to be 497? 
capax, and therefore regularly for a capital offenſe commited under 
fourteen years he 1s not to be convicted or have Judgment as a felon, 
| but may be fornd not ovilty. 
But tho prims facie and in common preſumption this be true, yet if 
it appear to the court and jury that he was deli capax, and could diſ- 
| cern between good and evil at the time of the offenſe comminted, he | 
3 may be convicted and undergo judgment and execution of death, the. 
| he hath not attained annum pubertatts, viz. fourteen years; tho ac- 
cording to the nature of the offenſe and circumſtances of the caſe the 
| judge may or may not in diſcretion reprieve him before or after judg- 
B | ment, in order to the obtaining the king's pardon. 12 Af}. 30, Coroxe 
118 & 170. Alice de Waldborough of the age of thirteen years was 
burnt by judgment for killing her miſtreſs; and it is there ſaid, that 
by the antient law none ſhail be kanged within age which is intended 
the age of diſcretion, viz. fourteen years ; but before Sp:gurnel an 
infant within age {@) that had kiid his companion, and hid himſelf 
(/+ mucha) was preſently hanged; tor it appeared by his muching 
he could diſcern between good and evil, and malitia ſupplet &tatem 
25 BK. 3. 85. Corone 129, One within age was found guilty of 
larceny, and by reaſcn of his nonage judgment was reſpited, but 


Cu) At Abingdon aſſizes, Feb. 23, 1629, he bad judgment to be hanged, and was | 
before Whitlock juſtice, one Foabn Dean, an hanged acc.rdinglys MS, Repore. 


infant, between eight and nine years, was (x, N. Edit, p. 450. 
* mdiEied, arraigned, and fonn2 guilty of (y/ þ. 247. 6 
burningtwo barns 1n the town of Windſor ; (z the fr edition, but in the laſt 


and it appearing upon examination that he editiov. cap, 147 and 157. 
had malice, revenge, craft, and cunning, (@) 1en years old, according to Fitg- 
berbert's Report Cytone 118, 


afterwards | 
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afterwards he was brought to the bar and had his judgment ; tho this 
book be generally oze within age, it muſt be intended within the age 
of diſcretion, viz. fourteen years, for it was never made a doubt, 
whether if above that age he might not have julgment. 

3. Put yet farther, if an infant be above ſeven years old, and under 
twelve years, {which according to the ancient law was Aras puber- 
tati proxima) and commit a felony, in this caſe primg facie he is to be 
Judged not guilty, and to be found ſo, becauſe he is ſuppoſed not of 
diſcretion to juilge between good and evil {b) ; yet even in that caſe 
if it appear by ſtrong and pregnant evidence and circumſtances, [27] 
that he had diſcretion to judge between good and evil, judg- 
ment of death may be: given againft him. 3 4, 7. 1. b. & 19. b. 


An infant of the age of nine years .kild an infant of the like age; 


he confeſſed the felony, and upon examination it was found he 


hid the blood and the body; the Juttices held he offfght to bs 


hanged /c). 

But in caſes of this nature, 1. It is neceſſary that very "RY and 
pregnant evidence ought to be to conviCt one of that age, and to make. 
it appear he underſtood what he did ; for if the law require ſuch an 
evidence. where the offender is above twelve, and under fourteen, 
much more if he were under twelve at the time of the fat com- 


mitted. 2. The circuinſtances mult be inquired of by the j Jury , and 


the infant is not to be conviCt upon his confeſſion. 3. It is prudence 
in ſuch a caſe even after conviction to reſpite judgment, or at leaſt 


execution {4} ; but yet I do not fee how the judge can diſcharge him 


it he be convict, but only reprieve him from judgment, and leave him 
in cuſtody till the king's pleaſure be known. 


Aud therefore the book of 35 H. 6. 11. & 12. per Myle && 


Billing, * That tho a jury ſhould find ſuch an infant guiliy, the court 
ex officio muſt diſcharge him,” muſt be underſtood either fir/t only of 
a reprieve before julgment, or ſecondly at leaſt, that the jury find the 
fact, and that he was either within the age of infancy, viz. ſeven 


years old, or that he did the fact, but was under fourteen, and not of 


diſcretion to judge between good and evil ; in which caſe the court ex 
#//icio ought to diſcharge him, becauſe it 1s not felony. | 


C5) B. Corone 153, an infant of eight years of age | may COM 
(c) But however they reſpited the exe= mit homicide, and ſhall þe hanged for it, 
eution that he might get a pardon, F, See Daltor's Juſtice, cap. 147. 
Eorone 57. B. Corone 1 33- Dalton ſays that (4d) Dalt., Fuſtice, p. $05. 


C 4 | 4. And. 
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4. And laſtly, If an infant within age be infra etatem infantie, 
2/2. ſeven years old, he cannot be guilty of felony /e), whatever 
[28] circumſtances proving diſcretion may appear ; for ex prefump- 

| tione Juris he cannot have diſcretion {f), and no averment 
ſhall be received againft that preſumptian : and altho the laws of 
England, as well as the Civil and Canon law, affign a difference be- 
tween males and females as to their age of conſent to marriage, v:z, 
fourteen to the male, twelve to the female ; yet it ſeems to me, that 
as to matters of crimes, eſpecially in relation to capital puniſhments, 
the females have the ſame privilege of nonage as the males ; and 
therefore the regular /Etas pubertatis in reference to capital crimes 
and puniſhments of both js fourteen years, with thoſe various tem- 

£ peraments and exceptions above afligned. : 

| Anditis to be obſerved, that in all caſes of infancy, inſanity, Sc. 
if a perſon uncapable to commit a felony be indicted by the grand in- 
queſt, and thereupon arraigned, the petit jury may either find him 
generally not guilty, or they may find the matter ſpecially, that he 
committed the fact, but that he was non compos, or that he was under 
the age of fourteen, feilicet @tatis 13 annorum, and had not diſcretion 
to diſcern between good and evil, & non per feloniam ; and thereupon 
the court gives judgment of acquittal. 21 H. 7. 31. (g). But ifa 
man be arraigned in ſuch a caſe upon an inditment of murder or 
manſlaughter by the coroner's inqueſt, there if the party committed 
the fact, regularly the matter ought to be ſpecially found, becauſe if 
the jury find the party not guilty, they mult inquire how he came by 
his death, viz. © Ft juratores predicts queſiti per curiam, quomodo is 
* ad mortem ſuam deventt, aicunt ſuper jacramentum ſuum, quod pre» 
« diftus A. B. die——anno——apud D. dum non fuit compos mentis, 
& or dum Fuit info. etatem aiſcretions, feilicet 9 annorum, nec fervit 
« dj jor inter bonum & malum, pradiflum F. S. cum gladio, &c. 
& percuſſit & ipſum ad tunc & tbidem occidit, fed non ex malitid 
« precogitata, neque per feloniam, vel felleo animo ;, & ſic idem i 
66 » ad mortem fuam devenit.” But if he be firſt arraigned, 
and acquitted upon the indiciment by the grand inqueſt, 
[29 ] and found not guilty, he may plead that acquittal upon his 
arraignment upon the coroner's inqueſt, and that will diſcharges 


£0 And yet there is a precedent in the caſe the Jury. found, that he did the fa} 
regiſt-, fol. 30g. b. of a pardon granted to before he. was. {even years 0jd, 

an infapt af. the age of ſeven years, (f) Plowd. 19. 2. 
who was indidted for , Po ; 18 this £) B. Coronc is 


him 3 
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"TOP and the petit jury ſhall inquire farther how the party came by 
his death. 


[4- Blakſ{. Com, ch. 11. page 22,] 


CHAP IV. 


Concerning the defedl of deocy, madneſs and lunacy, 2: reference to 
_ criminal offenſes and puniſhments. 


ND thus far touching that natural defe& of infancy. Now 

concerning another ſort of defe& or incapacity, namely zdcocy, 
madneſs and lunacy : For tho by the law of England no man ſhall 
avoid his own aCt by reaſon of theſe defeats (a), tho his heir or ex- 
ecutor may, yet as to capital offenſes theſe have in ſome caſes the 
advantage of this defe& or incapacity (b) ; and this defe&t comes 
under the general name of Dementia, which is thus diſtinguiſhed. 
I. Ideocy, or fatuity & nativitate vel dementia naturalis ; ſuch a 
one 18 deſcribed by Fizzherbert, who knows not to tell 20s. nor knows 
who 1s his father or mother, nor knows his own age ; but if he 
knows letters, or can read by the inſtruction of another, then he 1s 
no ideot. F. N, B. 233. b. Theſe, tho they may be evidencess 
yet they are too narrow, and conclude not always ; for zdeocy or not 
is a queſtion of fact triable by jury, and ſometimes by inſpection. 

I. Dementia accidentalis, vel adventitia, which proceeds 

from ſeveral cauſes ; ſometimes from the diſtemper of the [30] 
humours of the body, as deep melancholy or aduſt choler ; ſome- 
times from the violence of a diſeaſe, as a fever or palſy ; ſome- 
times from a concuſhon or hurt of the brain, or its membranes or 
organs ; and as it comes from ſeveral cauſes, fo it is of ſeveral kinds 
or degrees ; which as ta-the purpoſe in hand may be thus diſtributed : 
1. There is a partial inſanity of mind ; and 9. a total inſanity. 
'The former is either in reſpect to things guoad hoc vel i1lud inſa- 
x:re ; ſome perſons, that have a competent uſe of reaſon in reſpe& of 
ſome ſubjeQs, are yet under a particular dementia in reſpect of ſome 
particular diſcourſes, ſubjects or applications ; or elſe it 1s partial in 


(a )For it is ſaid to be a maxim in law, remember what afts he did when he wag 
that no man of full age ſhall be permitted of on 7 or Rr _ 35 Aſſiſ. pl. 10. See 
to ftnltify himſelf, 4 Co. Rep. 123: b. contra 

Bewerly' $ caſe, Co Lit. 247.4. The reaſon 1593. 2 Salk. "+ 

hereof is, verauly a man cannot know or ( b) Cor Lite 247+ 6, Plowd. 19, as 


reſpect 


+ 4449s Show. Ca. Parl. 
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refpe&t of degrees; and this is the condition of very many, eſpecially 
melanchuly perfons, who for the moſt part diicover their defect in 
exc five fears and grieis, and yet are not wholly deſtitute of the nfe 
of reafon ; and this partial inſanity ſeems not to excuſe them in the 
committing of any offenſe tor its matter capital ; for doubileſs moſt 
perfons that are felons of themſelves, and others are under a degree of 
partial inſanity, when they commit theſe offenſes : it is very difficult 
to define the indiviſible line that divides perfeC and partial inſanity ; 
but it muſt reſt vpon circumſtances duly to be weighed and conſidered 
both by the judge and jury, leſt on the one fide there be a kind of 
 inhumanity towards the defeQts of human. nature, or un the other 
fide too great an indulgence given to great crimes : the beſt meaſure 
that I can think of is this ; ſuch a perſon as labouring under melan« 
choly diſtempers hath. yet ordinarily as great underſtanding, as or- 
dinarily a chil of fourteen years hath, 1s iuch a perion as way be 
guilty of treaſon or felony. | 

Again, a total alienation of the mind, or perfect madneſs ; this exe 
cuſcth from the guil: of felony and treaſon (4) ; de quibus anfre. 
This 38 that, which in my lord Coke's Pleas of the Crown, þ. 6. is 
_ call'd by him abſolute madneſs, and total deprivation of memory. 

3 Again, this accidental dementia, whether total or partial, js 

[37] diſtinguiſhed into that which 1s permanent or fixed, and that 
which is interpolated, and by certain periods and.viciffitudes : the 
former is phrenefts or madnels ; the latter 1s that, which is uſually 
call'd kinacy, for the moon hath a great influence in all diſeaſes of the 
brain, eſpecially in this kind of dementia ; ſuch perſons commonly in 
the full and change of tie moon, eſpecially about the Equinoxes and 
ſummer ſolſtice, are uſually in the height of their diſtemper ; and 
therefore crimes committed by them in {ſuch their diſtempers are 
under the ſame judgment as thoſe whereof we have before ſpoken, 
namely, according to the meaſure or degree of their diſtewper ; the 
perſon that is abſolutely mad for a day, killing a man in that diſtem- 

per, 1s equally not guilty, as if he were mad without intermiffion, 
But fuch perſons as have their lucid intervals, (which ordinarily hap« 
pens hetween the full and change of the moon) in ſuch intervals have 
uſually at leaſt a competent uſe of reaſon, and crimes committed by 
them in theſe interyals are of the ſame nature, and ſabj.& to the 
ſame puniſhment, as if they had no ſuch deficiency (e) ; nay, the 


(d) 21H, 7.31. b (6) F.Corone 3246 
alienations 
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alicnations and contracts made by them 1n ſuch interyals are obliging 
to their heirs and executors {f). 

Again, this accidental dementia, whether temporary or permanent, 
is cither the more dangerous and pernicious, commonly call'd furor, 
rabies, mania, which commonly ariſeth from aduſt choler, or the vio- 
lent inflammation of the blood and ſpirits, which doth not only take 
away the uſe of reaſon, bur alſo ſuperadds to the unhappy ſtate of the 
patient rage, fury, and tempeſtuous violence ; or elfe it is {'ich as ooly 
takes away the uſe and exerciſe of reaſon, leaving the perſon other- 
wiſe rarely noxious, ſuch as is a deep delirinm, /tupor, memory quite 


criminals theſe dementes are both in the ſame rank ; if they are to- 
tally depriv*d of the uſe of reaſon, they cannot be guilty ordinarily 
of capital offenſes, for they have not the uſe of underſtanding, and 
watt not as reaſonable creatures, but their actions are in effe&t 

in the condition of brutes /p }. [32] 


THI. The third fort of dementia is that, which is dementia 


 effeftata, namely drunkenneſs. 'This vice doth deprive men of 
the uſe of reaſon, and puts many men into a perfe&, but tempo= 
rary phrenzy ; and therefore, according to ſome Civilians / h), ſuch a 
perſon committing homicide thall not be puniſhed ſimply for the 
crime of homicide, but ſhall ſuffer for his drunkenneſs anſwerable to 
the nature of the crime occaſioned thereby; ſo that yet the formal 
cauſe of his puniſhment 1s rather the drunkenneſs, than the crime 
committed in it : but by the laws of England ſuch a perſon. /;) ſhall 
have no privilege by this voluntary contracted madneſs, but ſhall 
have the ſame Judgment as if he were in his right ſenſes. Plowd. 19. 
a. Crompt. Fuſt. 29. a. 
But yet there ſeems to be two allays to be allow'd in | this caſe. 2 
1. That if a perſcn by the unſkilfulneſs of his phyſician, or by the 
contrivance of his enemies, eat or drink ſuch a thing as cauſeth ſuch 
a temporary or permanent phrenzy, as aconizum Or nux Vomica, this 
puts him into the ſame condition, in reference to crimes, as any other 
phrenzy, and equally excuſeth him. 
| 2. That altho the fimplex phrenzy orcafion'd immediately by” 
Jrankenaobe excuſe not in criminals, yet if by one or more ſuch prac- 
tices, an habitual or fixed phrenzy be caus'd, tho this madnels was 
Cf) 4 Co. 125. a wvarruvias, Tom. Is þ. $57- in obs: ad 


\g) Bras. 420. b. F. TRY 1935 35. Clem. Si firioſus. Pgrg ill, $« 3. & 4. 
(9) Barthalinus aud others, See Co- (1) 4 Cor 125. 4s 


contracted ' 


loſt, the phantaſy quite broken, or extremely difordered. And as to 


SS 
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contraCted by the vice and will of the party, yet this habitual and 
fixed phrenzy thereby caus'd puts the man into the ſame condition 
in relation to crimes, as if the ſame were contracted involuntarily 
at firſt. 

Now touching the trial of this incapacity, and who ſhall be ad- 
judged in ſuch a degree thereof to excuſe from the guilt of capital 
offenſes, this is a matter of great difficulty, partly from the eaſineſs of 
counterfeiting this diſability, when it 1s to excuſe a nocent, atd 
partly from the variety of the degrees of this infirmity, whereof ſome 

are ſufficient, and ſome are inſufficient td excuſe | nar in 

[33] capital offenſes. 

Yet the law of Eng/and hath afforded the beſt method of trial, 
that is poſſible, of this and all other matters of fat, namely by a jury 
of twelve men all concurring in the ſame judgment, by the teſtimony 
| of witneſſes vivd voce in the preſence of the: judge and jury, and 
' by the inſpeCtion and direQtion of (he judge. 

There are two ſorts of trials of ideocy, madneſs, or lunacy ; the 
firſt, in order to the commitment or cuſtody of the perſon and his 
eſtate, which belongs to the king, either to his own uſe and benefit, 
as in caſe of zdeocy; or to the uſe of the party, in caſe of accidental 
madneſs or lunacy ; and in order hereunto there ifſues a writ (+) or 
commithon to the ſheriff or eſcheator, or particular commiſſioners, 
both by their own infpeCtion and by inquiſition to inquire, and return 
their inquifition into the Chancery ; and thereupon a grant or com- 
mitment of the party and his eſtate enſues; and in caſe the party or 
his friends find themſelves injured by the finding him a lunatick or 
zdeot, a ſpecial writ may iflue to bring the party before the chancellor, 
or before the king to be inſpected. Fide Fitz. N. B. 233 (I). 

But this concerns not the purpoſe in hand ; for whether the party 
that is ſuppoſed to commit a capital offenſe be thus found an ideot, 
madman or lunatick, or not, yet if really he be ſuch, he ſhall have 
the privilege of his ideocy, lunacy, or madneſs, to excuſe him in 
capitals, 

Secondly therefore, the trial of the incapacity of a party indicted 
or appealed of a capital offenſe 1s, upon his plea of xo? guilty, by the 
jury upon his arraignment, who are to inquire thereupon touching 
1ſuch incapacity of the priſoner, and whether it be to ſuch a degree, 
28 may excuſe him from the guilt of A capital offenſe (m). 


(kJ) See Starf, Prerog. 33-b. (YN, Edit, 517, (m) Savil: 50. 1, And, 107 


la 


HISTORIA PLACITORUM CORONZE. 53 


Ta preſumption of law every perſon of the age of diſcretion is pre- 
ſumed of ſane memory, unleſs the contrary be proved ; and this holds 
as well in caſes civil as criminal. | 

Again, if a man be a lunatick, and hath his Jucida inter- | 
valla, and this be ſufficiently proved, yet the law preſumes [34] 
the as or offenſes of ſuch a perſon to be committed in thoſe inter- 
vals, wherein he hath the uſe of reaſon, unleſs by circumſtances 
or evidences it appears they were committed in the time of his 
diſtemper ; and this alſo holds in civils as well as in criminals. 
And altho in civil caſes, he that goes about to allege an a& done 
in the time of lunacy, muſt ſtriftly prove it ſo done, yet in criminal 
caſes (where the court is to be thus far of counſel with the priſoner, 
as to aſſiſt him in matters of law and the true ſtating of the fac) 
if a lunatick be indicted of a capital crime, and this appears to the 
court, the witneſſes to prove the fat may and muſt alſo be examined, 
whether the priſoner were under aCtual lunacy at the time of the 
offenſe committed. SE 

A man that is ſurdus & mutus a nativitate, 18 in preſumption of 
law an ideot, and the rather, becauſe he hath no poffibility to under- 
ſtand what is forbidden by law to be done, or under what penalties 
{n): but if it can appear, that he hath the uſe of underſtanding, 
which many of that condition diſcover by ſigns to a very great - 
meaſure, then he may be tried, and ſuffer judgment and execution, 
tho great caution is to be uſed therein (9). | 
I come now to apply what has been ſaid to the various natures of 

capital crimes. OY 
| Ifa man in his ſound memory commits a capital offenſe, and before 
his arraignment he becomes abſolutely mad, he ought not by law to 
be arraigned during ſuch his phrenzy, but be remitted to priſon until 
that incapacity be removed; the reaſon 1s, becauſe he cannot ad- 
viſedly plead to the indiQtment ; and this holds as well in caſes of 
treaſon, as felony, even tho the delinquent in his ſound . 
mind were examined, and confeſſed the offenſe before his [3s] 
arraignment : and this appears by the ſtatute of 33 F. s. cap. 20. 

(n) Vide Leg, Alfredi, 1, 14. B, Corone 


1 & 217. 
(o) According to 43 Aſſiſ. pl. 30. and 


ſhall not fuffer. Crompr. Juſt. 29. 4.» But 
if one who 18 both deaf and dumb, ma 
diſcover by ſigns that he hath the uſe of 


H. 4. 2. if a priſoner ſtands mute, it 
thall be inquired, whether it be wilful or 
by the at of God; from whence Crompton 
vfers, that if it. be by the att of God he 


be arraigne, 


underſtanding, much more may one, who 
1s only dumb, and conſcquently may 
be guilty of felony, {cd gugre, how he ſhall 


which 
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which enacted a trial in caſe of treaſon after examination in the. ab- 
ſence of the party ; but this ſtatute ſtands repeal'd by the ſtatute of 
1 & 2 Phil. & Mar. cap. 10. Co. P.C. p. 6. And ii ſuch perſon 
after his plea, and before his trial, become of non /anc memory, he 
ſhall not be tried ; or, if after his trial he becomes of n9n /ane memory 
he ſhall nct receive judgment ; or, if after judgment he becomes of 


' non ſane memory, his execution ſhall be ſpared; for were he of ſound 


memory, he might allege fomewhat 1 in ſtay of judgment or CXCcution. | 
Co. P.C. 4 (p). 

But becauſe there may be great hid in this matter, yet if the 
crime be notorious, as treaſon or murder, the judge before ſuch 


_ reſpite of trial or judgment may do well to impanel a jury to enquire 


ex officio uctiang + =o inſanity, and whether it be real or coun- 
terfeit.. 

If a perſon of on ſane memory commit homzcide during ſuch his 
inſanity, and continue fo till the time of his arraignment, ſuch perſon 
ſhall neither be arraigned nor tried, but remitted to gaol, there to re- 
main in expeCtation of the King's _ to pardon him. 26 Af: 27. 
3 E. 3. Corone 351. 


But it ſeems in ſuch a caſe it is prudence to ſwear an inqueſt ex_ 


 efficio, to enquire touching his madneſs, whether it was feign'd ; and 


thus it was done 1n the caſe of 3 E. 3. and in Somerv1il's caſe, Ander- 
ſon's Rep. par. 1. n. 154%. But in caſe a man in a phrenzy happens 
by ſome overſight, or by means of the gaoler to plead to his indift=- 


ment, and 1s put upon his trial, and it appears to the court upon his 


trial, that he 1s mad, the judge in diſcretion may diſcharge the jury of 
him, and remit him to gaol to be tried after the recovery of his un- 


derſtanding, eſpecially in caſe any doubt appear upon the evidence 


touching the guilt of the fact, and this z7 favorem vite ; and if there 


| be no colour of evidence to prove him guilty, or if there be a preg- 


nant evidence to prove his inſanity at the time of the fa&t committed, ' 
then upon the fame fayour of life and liberty it is fit it ſhould be pro- 
q ceeded in the trial, in order to his acquittal and enlargement, 
[36] If a perſon during his inſanity commit homicide or petit treaſon, 
and recover his underſtanding, and being indifted and arraigned for 
the ſame, pleads not guilty, he ought to be acquitted ; for by reaſon of 
his incapacity he cannot at Felleo animo. 12 H. 3. Dower 183. 
Forfeiture 33. 21. HH. 7. 31. 6. 11 alers quite, that is, ſhall be found 2» 
not guilty. | 
(f) See Sir Jobu Hawles's Remarks on Batemar's trial, Stats T rials, Pal, 4+ þ. 205. : 
And 
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And it is all one, whether the phrenzy be fix'd and permanent, or 
whether it were temporary by force of any diſeaſe, if the fact were 
committed while the party was under that diſtemper. 

In the year 1658, at Ayleſbury, a married woman of good reputa- 
tion being dcliver'd of a child, and having not flept many nights fell 
into a temporary phrenzy, and kilPd her wfant im the abſence of any 
company ; but, company comiag in, ſhe told them the had kill'd her 

infant, and there it lay ; ſhe was brought to gaol preſently, and after 
| ſome ſleep ſhe recovered her underſtanding, but marvelled how or why 
ſhe came thither ; ſhe was indicted for murder, and upon her trial the 
whole matter appearing, it was left to the jury with this direCtion, 
that if it did appear, that ſhe had any uſe of reaſon when ſhe did it, 
they were to find her guilty ; but if they found her under a phrenzy, 
tho' by reaſon of her late delivery and want of ſleep, they ſhouid ac- 
quit her; that had there been any occaſion to move her to this fact, 
as to hide her ſhame, which is ordinarily the cafe with ſuch as are 
delivered of baſtard children and deſtroy them ; or it there had been 
jealouſy in her huſband, that the child had been none of his ; or if ſhe 
| had hid the infant, or denied the fact, theſe had been evidences that 
the phrenzy was counterfeit ; but none of theſe appearing, and the 
honeſty and virtuous deportment of the woman in her health being 
known to the jury, and many circumſtances of inſanity ap- 
pearing the jury found her not guilty, to the ſatisfaCtion of all that 
heard it. » 

Touching the great crime of treaſon regularly the ſame is to be. 
ſaid, as in caſe of homicide, ſuch a phrenzy or infanity as excuſeth 
from the guilt of the one, excuſeth from the guilt of the other : the 
reaſon is the ſame ; he that ' cannot aCt felonice or animo Felonice 
cannot aCt proditori?, for being under a fu!l alienation of mind, 
he aCts not per e/efionem or intentionem. This appears by the [3 7] 
ſtatute of 33 H. 8. cap. 20. which, tho it enaCt, that a mon comps 
mentis ſhall be triedfor treaſon, yet it expreſsly declareth, © That if ay 
* commit high treaſon, while they are in good, whole, 'and perfect 
memory, and after examination become 9x compos ments, and that it 
be certified by four of the council, that at-the time of the treaſon 
they were of good, ſound, and perfeCt memory, and then not mad, 
nor lunatic, and afterwards became mad; then they ſhall prececd 
to trial :?? which ſtrongly enforceth, that a treaſon cannot be com< 
mitted by a madman, or lunatic, during his lunacy. 

And 
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And with this agrees my lord Coke, P. C. p. 6. in theſe words, 
He that is non compos mentis, and totally deprived of all compaſſings 
and imaginations,: cannot commit high treaſon by compaſſing or imagining 
the death of the king ; for furioſus ſolo furore puniter ; but it muſt be 
an abſolute madneſs, and a total deprivation of memory. | 

This, tho it be general, yet the ſame author tells us, 4 Rep. 124. b. 

 Beverly's caſe, in theſe words, Mes in aſcun cafes non compos mentiy 
port committe hault treaſon, come /+ 11 tua, ou offer a tuer le roy, This 

is a ſafe exception, and I ſhali not queſtion it, becauſe it tends ſo much 
to the ſafety of the king's perſon : but yet the fame author, P. C. p. 
6. tells us, that tho this was anciently thought to be law, 'yet it is not 
ſo now; for ſuch a perſon as cannot compaſs the death of the king 
by reaſon of his inſanity, cannot be guilty of treaſon within the 
ſtatute of 25 E. 3. And thus far concerning the incapacity of 
ideocy, madneſs, and lunacy. 
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Concerning caſualty and misfortune, how far it excuſeth in Tis 
mznals. 
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[38] FT COME to the ſecond kind of accidental defeCts, viz, 

tk caſualty and misfortune, and to: conſider how far it ex- 

b _ cuſeth : and firſt we are to obſerve in this, and likewiſe in ſome other 

1 of the defefts before and hereafter 'mentioned, a difference between 
civil ſuits, that are terminated in compenſationem damni illati, and 
criminal ſuits: or preſecntions, that are in vindifam criminis commiſſi. 
If a man be ſhooting in the fields at rovers, and his arrow hurts 
a perſon ſtanding near the mark, the party hurt ſhall have his aCtion 

_ of treſpaſs, and recover his damages, tho the hurt were caſual [a }; © 
for the party is damnified by him, and the damages are but his repa- 
paration ; but if the party had been kill'd, it had been per infortunium, 
ay the archer {HoUd 2 not ſuffer death for "M tho yet he $2 not 
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not altogether free from all puniſhment {5} 6 E. 4. 7. per Cate- 
ſoy Te}. Rue 6 

As to criminal proceedings, if the aQ, that is committed be fimply 
caſual, and per infortunium, regularly that at, which, were it done 
ex animi intentione, were puniſhable with death, is not- by the laws of 
Enyzland to undergo that puniſhment ; for it is the will and inten- 
tion, that regularly 1s required, as well as the aft and event, to make 
the offenſe capital. - WY) | 

Now, what ſhall be faid thus ſimply caſual, and what the 

puniſhment, will be at large conlider'd, when we come to [3 9] 
homicide per infortunium; only ſomething will be neceſſary to be ſaid 
thereof here. | Kos :, 

If a man do ex intentione and voluntarily an unlawful a& tending 
to bodily hurt of any perſon, as by ſtriking or beating him, tho he 
he did not intend to kill him, but the death of the party ſtruck doth 
follow thereby within the year and day (4); or if he ſtrike at one, 
and miffing him kills another, whom he did not intend, this is 
felony (e) and homicide, and not caſualty or per infortunium. 

So it is if he be doing an unlawful act, tho not intending bodily 
harm of any perſon, as throwing a ſtone at another's horſe, if it hit 
a perſon and kill him; this is felony and homicide, and not per infor- 
tunium (f) ; for the aft was voluntary, tho the event not intended ; 
and therefore the at itſelf being unlawful, he is criminally guilty of 
the conſequence, that follows : Po Eo 

But if a man be doing a lawful a&t withont intention of any bo- 

Gdily harm to any perſon, and the death of any perſon thereby en- 
ſues, as if he be cleaving wood, and the axe flies from the helve, and 
kills another, this indeed is manſlaughter, but fer :nfortunium ; and the 
party is not to ſuffer death, but is to be pardoned of courſe; for it 


(a) Hob. 124 


| intirely innocent, See Wk. Leg. Anglo 
(6) For he forfeits all his goods and. 


Sax. fþ. 277, 279« 


chattels. 2 H. 3. 18. F. Corone. 302. 2 
Co. Inft. 149. 3 Co. Infiit. 220, By the an- 
tient law he was liable to make the fame 
reccompenſe or weregitd, as in any other caſe 
of homicide; e. g. if one ſhooting at a 
mark ſhould accidentally wound and kill 
another, he was nevertheleſs to pay his 
weregild, Leg. H. 2. 1. $8. 1. go. Legis 
enim eft placitum, qui inſcientzr peccat, ſcien= 
tr emendet; but by the ſame law, if one, 
Who was ftanding on a tree or any other 
Place, where he was at work, ſhould 
Chance to fall on another paſſing by, he 
Was not to pay any thing, þut was decmn'd 
Yar, 1. 


D 


(c) B. Coroie 148. Treſpaſs 310, F. 
Corone 3 54- | | 
(4d) Lhe reaſon of this is, becauſe the law 
doth preſume, that after the year and day 
ir-cannot then be diſcerned, whether be 
died of the ftroke, or a natural death, 3 Co. 
Juſiit. 63. © we | | 
(e) The hke in the caſe of maihem, if a 
man ftrike at one, and muſfing him mathem 
another, 13 H. 7. 14. @. | 

(F) 11 H. 5. 23+ 8. per Fineux Ch. Juſt 
B. Corone 229. Proclamation 13+ 22+ H{ffe 
pl. Jt. | 
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appears by the ſtatute of 1arlbridge, cap. 26. that it was not done 
[40] per felontum (g) : yet the laws of England are fo tender of 
: the life of man, and to make men very cantious in all their 


_ aQtions that the party, tho his life be ſpared, yet forfeits his goods, 


and muſt expect the king's grace to reſtore them. 
Fhere happpen'd this caſe at Peterborough : Deer broke into. the 
corn of 4. and ſpoiled it in the night-time; 4. ſets his ſervant to 


_ watch in the night with a charged gun at the corner of the field, 


commanding him, that, when he heard any thing ruſh into the ſtand- 


Ing corn, he ſhould ſhoot at that place, for it was the deer: the maſter 


was in another corner of the field, ruſhed into the ſtanding corn ; 


the ſervant according to his maſter's diretion ſhot, and killed his 


maſter ; it was agreed on all hands, this was neither petit treaſon, nor 
murder, but whether it were ſimple homicide, or per infortunium, was 
a great difficulty : Firſt, the ſhooting was lawful, when the deer came 
into the corn, it being no purlieu, nor proclaimed, or chaced deer ; 
again, the error of the ſervant was cauſed by the maſter's direQtion, 
and his own aCt ; but if it had been a ſtranger that had been killed 
at had been homicide, and not miſadventure ; on the other fide, the 
ſervant was to have taken more care, and not to have ſhot upon ſuch 
a token as might have befallen a man as well as a deer ; and therefore 
for the omiſſion of due diligence, and better- inſpeCtion, before he ad- 
ventured to ſhoot, it might amount to manſlaughter, and ſo be capital; 
and this ſeems to be the truer opinion. 
But in the caſe of Sir Y/illiam Hawkſworth, related by Baker mn 
his chronicle of the time of Edward IV. p. 223 (h) he being weary 
of his life, and willing to be rid of it by another's hand, blamed his 
parker for ſuffering his deer to be deſtroyed, and commanded him, 
that he ſhould ſhoot the next man that he met in his park, that would 
not ſtand or ſpeak ; the knight himſelf came in the night into the 
park, and being met by the keeper refuſed to ſtand or ſpeak ; the 


(g) Here our author rightly ſays it ap- of another nature, wiz, that the country 
ears by the ſtatute of Marlbridge, that it ſhould not be amerced where a man was 
was not felony, for that ſtatute only ſup= Kill'd per infortunium, for at that time 
poſes it not to be felony, but does not murdrum peculiarly ſignified the ſecret pri- 
make that not to be felony which was ſo vate killing of a man ; as if he was found 
before, as ſome have imagined, 2 Co.. In= Kkill'd, but it was not known by whom 
fit. 148, g15. for it appears by Magna and thus it 1s defined by Bra@on, Lib. III, 


Charta cap. 26. which was before the ita- 
tute of Marlbridge, that he who kill'd ano- 
ther fer infortunium, was in no danger of 
death, Kel. 123. nor indeed could it be 
felony, it not being done felleo animo, 4 Co, 
124 b. The deſign of that ſtatute was quite 


de corona, cap. 1. to be occulta occifio; and 
in the laws of Henry 1, 1. 92. murdritus 
homo dicebatur, cujus interfefor neſciebatur 3 
and in Dialego de Scaccarin, Lib. I. cap. I0s 
10. murdrum idem eft, qund abſconditums 


(kh) Sub anno 1471. | 
keeper 
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keeper ſhot and killed him, not knowing him to be his maſter ; this 
ſeems to be no felony, but excuſeable by the ſtatute of Malefaftores in 
parets (1) for the keeper was in no fault, but his maſter ; but, al. 
| had he known him, it had been murder. 4 

As to matter of high treaſon, where the life of the king is concern'd, 
it is not fafe too eaſily to admit an excuſe by chance or misfortune ; 
tho ſuch fa&t cannot be treaſon, that was purely caſual and involun- 
tary, for there muſt be a compaſſing or imagining to make treaſon ; 
yet a treaſonable intention may be diſguis'd under the colour of 
chance, and the ſafety of the king's life is of higheſt CONCern- 
ment. CN ED 
| And therefore when Faher Tyrrel, with a glance of an arrow from 
a tree involuntarily, as Matthew Paris (&) tells us, kill'd F/lliam 
Rufus, it could not be treaſon, {/) becauſe there was no purpoſe of 
ay miſchief, and he ſhot at the deer by the king's command; yet the 
fact was of ſuch a conſequence, that he fled for it, which was a 
circumſtance that might probably infer, that there was ſome ill-1n- 
_ tention, which might make him guilty of treaſon, and not barely ac- 

cident. Co. P. C. þ. 6. | | RES 
' Hiſtory tells us, that upon a ſolemn juſt, or turnament appointed by 
Henry II. king of France, upon the marriage of his daughter, the king 
himſelf would needs run, and commanded the earl of Montgomery to 
run againſt him ; the earl's lance breaking upon the king's cuiraſle, 
a ſplinter flew into the king's eye, and hit it, whereof he dicd : this 
was not treaſon, becau'e purely accidental, ples 
[S-e Foſter. Diſcourle the 2d, ch. i. page 253, &c.] 


— FRY — 


CHAP, - [42] 
Concerning ignorance, and how far it prevails, to excuſe in capital 
7 CrIMes. 


GNORANCE of the municipal law of the kingdom, or of the 
. penalty thereby inflicted upon offenders, doth not excuſe any, 
that is of the age of diſcretion and compos mentzs, from the penalty of the 
(i) This ſtatute was made the 21 E. 1. © ker kill ſuch offender in endeavouring 
-dnd doth exoreſly enaRt, © That if any * to take him, he ſhall not be arraigned for 


Y par Ker find a treſpaſſer wandering with- ** the ſame, nor ſuffer any puniſhment: 
n his liberty, in.ending to do damage &. P. C. 13, 6. 


4 therein, and upon cry made to him to (k) Þ+ 54+ | 
| nd he will not yield, but fleeth or de- (1) Cuſtumier de Normand, cape 14. 


endeth himſelf with force ; if ſuch par- 
D 2 breach 


wa #afxt l * a _y « LIP nl 3 ”" 44 « h T0; » p > Gt ts a > " "4 bk vg >! " A 
hy _ wo _ "wt ”" " Wa - Lats ge —_ w—__ ” , - - + — 
< wg . ” , a8 6 . : 0 uf / TR - IC - CER we _ — 2 SDS LY Is ayes IE 4G . jo . . 
6G « - & . _ wlt- L " TY" AJ 4 A ay 
*% . Y - = CW Y ws ne” s | : 
s " « 4 DP" kD < . EY "" a 4 art {os Ms - ISO GW 9 <7 -_ 1» bs Be rg 5 " yy 
CRT geo 3 1, fn $M  ' - WI ft £ AIT  REOY nas. — LCL _ TUDEPTY wa Meets Dbob hes -- Gr Cn x” , SE, : ' 
FA / 


s * = _ 's 
PT oo207 og RET COULSON eh 7 ng 


. a ee - 


: 
: 
- 
os * 
 - 
:B 
þ = 
F 
p 

F 
» 
», 
% 
(ES 
Y 
n 
I 
. 
pf 
= Is 
* 
Q 
* 
” 
o 
n 
x 

” 
$ 
” 

& 

s 
[ 
if 
'Q 
- AM 
t3 

ſe 

L 
Bs - 
» 

_ 

. 
i 
i 
k 
- 
vt 
% 

3 
[- 4 
k 

E 
* ZE 

» 

? 

BY 
+ WM 
- 

-4Y 
- 

> 

WW 
- 
- 

bis OY 

» W 
on 
* [4 
- 

- 

- 

3 
S / 

= 
2Y 

7 
i 

<TY 

” 

£3 
F 

© 
gÞ 

+. 

$ 
$ 

»3 
? 

vw 

[3 | 

" 
t] 

i7 
it 

<7 

*if 

+ 

<< 
o 

._- 
'V 

> 

or 

** 

1 \ 

k 

KB 

=. 

? 1 

TI 

bo 

."7 

A 

43 

F 

"x 

+8 
>» 
” 

We - 

+ 

= 

©. 2 

* 

8B 

% 

Li 

- 


Oe Le #44 
> y 


TT ROT NC ITY 


— 
po TRRHIOUTY 


4 
ti 
eq 
: 

p- 
8 


' 42 HISTORIA PLACITORUM CORONZ. 


breach of it; becauſe every perſon of the age of diſcretion and com- 
$os mentis is bound to know the law, and preſumed ſo to do: 
| Jgnerantia eorum, que quis ſcire tenetur, non excuſat (a). 

But in ſome caſes ignorantia fattt doth excule, for ſuch an igno- 
rance many times makes the a& itſelf morally involuntary ; and 
indeed many of the caſes of misfortune and caſualty mention'd 
In the former chapter are inſtances that fall in with this of igno- 
rance: I ſhall add but one or two more. 

It is known in war, that it is the greateſt offenſe for a ſoldier 
to kill, or ſo much as to aſſault his general : ſuppoſe then the inferior 
_ officer ſets his watch, or ſentinels, and the general to try the vigi- 
lance or courage of his ſentinels comes upon them in the night 
in the poſture of an enemy, (as ſome commanders have too raſhly 
done) the ſentinel ſtrikes, or ſhoots him, taking him to be an enemy ; 
his ignorance of the perſon excuſeth his offenſe. 

In the caſe of Levet indicted for the death. of Frances Freeman, the 
caſe was, that Hilliam Levet being in bed and aſleep in the night, 
his ſervant hired Frances Freeman to help her to do her work, and 
about twelve of the clock in the night the ſervant going to let out 
Frances thought ſhe heard thieves breaking open the door ; ſhe there- 
fore ran up ſpeedily to her maſter, and informed him, that ſhe thought 
thieves were breaking open the door; the maſter riſing ſuddenly, and 

a taking a rapier, ran down ſuddenly ; Frances hid herſelf in 
[43] the buttery ; leſt ſhe ſhould be diſcovered ; Lever's wife ſpying 

| Frances in the dugery, cried out to her huſband, © Here they be, that 
'& qwould undo us.” Levet runs into the buttery in the dark, not 
knowing Frances, but thinking her to be a thief, and thruſting with 
his rapier before him hit Frances in the breaſt mortally, whereof 
ſhe inſtantly died. This was reſolved to be neither murder, nor 

manſlaughter, nor felony. Fide this caſe cited by yours Jones, P, 
15 Car. 1, 8. R. Cre. Car. 538. Cook's calc. 


[Forſter 299} | ; 


(a) Plonf. 143 
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CHAP. VII 


Touching incapacities, or excuſes by reaſon of civil ſubjeQion. 


T COME now to thoſe incapacities, which I have ſtyled civil, and 
to conſider how far they indemnify and excuſe in criminals, and 


criminal puniſhments. 


And firſt concerning that, which ariſeth by r 


jection, 


how of civil ſub» 


And this civil ſubje&tion is principally of the ſabject to his prince, | 
the ſervant to his maſter, the child to his parent, and the wife to her 


huſband. Somewhat I ſhall ſay of each of theſe. 


I. As to the firf? of theſe ſubjeCtions, the ſubject to his prince; it | 
1s regularly true, that the law preſumes, the king will do no wrong , 
neither indeed can do any wrong {a}; and therefore, if the king 
command an unlawful a& to be done, the offenſe of the inſtrument 


is not thereby indemnihied {5 } ; for though the king is not un- 
der the coercive power of the law, yet in many caſes his com- | 


[44]. 


wands are under the direCtive power of the law, which conſequently 

makes the a itſelf invalid, if unlawful, and ſo renders the inſtrument of 
| the execution thereof obnoxious to the puniſhment of the law. 
Vide Stamf. P. C. 1092. 5. (c); yet in the time of peace, if two 
men combat tegether at barriers, or for trial of ſkill, if one kill 
the other it is homicide; but if it be by the command of the king, 


it is ſaid (4) it is no felony. 11 H. 1. 23. &. 


TE. As touching the civil ſubjection of the c:7d, or ſervant; if 
either of them commit an a, which in itſelf is treaſon, or felony, 
4t is neither excuſed nor .extenuated as to the point of puniſhment 
by the command of his maſter, or parent ; for the command. is 
void and againſt law, and doth not protec either the commander or 


the inſtrument, that executes it by ſuch command {e}. 


(2) Co. Lir. 19.6. 4. 

(b) As if one man arreſt another merely 
by the king's commandment, that ſhall be 
no excuſe to him, but he is nevertheleſs 

able to an ation of falſe impriſonment, 
16 H, 6. .F, Meonftrapns de faits 182. 1 
Hina B, Preregative 1399. 

(c) Vide Brafton Lib. 111, De eftionibur, 

Cþ, 9s 


(d) Per Fineux Ch, Juſt. but Brole in 
his abridgement of this caſe, Corone 229, 
ſays, that other juſtices in the time of Here 
ry VIII. denied this opinion of Fireux, 
and- held, that it was felony to kill a man,_ 

- in juſting and the like, notwithſtanding 
the commandment of the king ; for that 
the commandment is againſt law. 3 Cos 


Inf. 


6, 160. 


(ec Dalt. Toft. Cap. IS7» NN, Edit. 
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UT. As to the civil ſubjeftion of the wife to the Juſband : tho in 
many caſes the command, or authority of the huſband, either expreſs 
or implied, doth not privilege the wife from capital puniſhment for 
capital offenſes ; yet in ſome caſes the indulgence of the law doth 
privilege her from capital puniſhment for ſuch offenſes, as are in 
. themſclves of a capital nature ; wherein theſe enſuing differences are 

_ obſervable. 

1. If a feme covert alone without her, huſband, and without the 
coercion of her huſband, commit treaſon or felony, tho it be but 
_Jarciny, - ſhe ſhall ſuffer the like judgment and execution, as if ſhe 
were ſole; this is agreed on all hands.  Stamf P. C. Lib. 1. cap. 19. 
t5E.9. wer 383. $5 

2. But if ſhe commit icky by the coercion of the huſ- 

[+5 ] bind; ſhe is not guilty. 27 AJ. 40. (f); and according to 
ſome, if it be by the command of her huſband. 14id. (g ) which ſeems 
to be law, if her huſband be preſent {4 ) ; but not if her —_—_— 
be abſent at the time and place of the felony committed. FE 

3. But this command or coercion of the huſband doth not excuſe _ 
in caſe of treaſon, nor of murder, in regard of the heinoutncis of 
thoſe crimes. Mr. Dalton's 7/2. Ca. 10% (7). And hence it was 
that in the caſes of the treaſons committed by Arden and Somer- 
ville (&) againſt Queen Elizabeth, both their wives were attaint of 
high treaſon, tho their execution was ſpared ; and yet they were only 
afſenters to their huſband's treaſons, and not immediately actors in it, 
and ſo were principals in the ſecond degree ; and upon the fame acs 
count the earl of Somer/et and his wife were both attaint, as acceſſa- 
Ties before, in the murder and poiſoning of Sir 7homas Overbury ( I). 

4. If the huſband and wife together commit larciny or burglary, 
by the opinion of Bra#on, Lib. Ul. cap. 32. F. 10(m). both are 

guilty ; and ſo it hath been practiſed by ſome judges. YVide Dalt. 
ubi ſupra, cap. 104. and poſſibly in ſtrictneſs of law, unleſs the aCtual 
coercion of the huſband appear, ſhe may be guilty in ſuch a caſe ; 
for it may many times fall out, that the huiband doth commit Jarciny 
by the in/tigation, tho? he cannot in law do it by the coercion of his 


{f) F. Corone, 199, Bratton de Corone, (i) N. Fit. Pp T57 


| Fb@p. 32.49. (k) 1 And. þ. 1 
Cg) Nw ipfa ſuperiori ſuo obedirg (1) Stat. 7 Toes Pol. I. Tr 28 & 29 | 
- debet. Leg. Ine, |. 57. b. Corone 108. (m) And Sef. 9g. and Fleta, LS. I. 


(b) Becauſe the law ſuppoſes her to be cap. 38. Y 12, 11, 14. eſpecially, Si fure 
. then under the coercion of her huſband, tm inventatur ſub Clavibus Uxoris, Vide 
Kt). 31. | Bra8on & Flea, ibid, and LL, Cnuti, !. 74» 


wite ; 
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wiſe ; but the latter praQtice hath obtain'd, that if the huſband and 
wife commit burglary and larciny together, the wife ſhall be acquitted, | 
and the huſband only convicted ; and with this agrees the old book, 
2 F. 3. Corone 160. And this being the modern praCtice and 7 fa- 
vorem vite is fitteſt to be followed; and the rather, becauſe other- 
wife for the ſame felony the huſband may be ſaved by the benefit of 
hisclergy, and the wife hanged, where the caſe is within cler- P 6] 
gy (n) ; tho I confeſs this reaſon is but of ſmall value, for + 

in manſlaughter committed jointly by huſband and wife the huſband 
may have his clergy, and yet the wife is not on that account to be 
privileged by her coverture. 

| And accordingly in the modern praQtice, where the huſband and 
wife, by the name of his wife, have been indicted for a larciny, or | 
burglary jointly, and have pleaded to the indictment, and the wife 
convitted, and the huſband acquitted ; merciful judges have uſed to 
reprieve the wife beſore judgment, becauſe they have thought, or at 
leaſt doubted, that the indictment was void againſt the wife, ſhe ap- 
pearing by the indiAtment to be a wife, and yet charged with felony 
jointly with her huſband, 
But this 1s not agreeable to law, for the inditment ſtands good 

againſt the wife, in as much as every indictment is as well ſeveral as 
- joint; and as upon ſuch an indictment the wife may be acquitted, 

and the huſband found guilty, ſo 2 converſo the wife may be con- 
victed, and the huſband acquitted ; for the indi&ment is in law 
Joint, or ſeveral, as the fact happens; as ſo is the bock of 15 E. 2. 
Corone 383. and accordingly has been the frequent practice Y:ide Dal. 
_ ub; ſup. cap. 104. where there are ſeveral inſtances of the arraigning 
of huſband and wife upon a joint indiament of felony ; which, if 
by law ſhe could not be any way guilty, had been erroneous, for the 
inditment itſelf had been inſufficient : therefore, tho the former 
practice be merciful, and cautious, it is not agreeable to law ; for, 
tho ordinarily according tv the modern praQtice the wife cannot be 
guilty, if the huſband be guilty of the ſame larciny or burglary ; yet 
if the huſband upon ſuch an indiftment be acquitted, and the wite 
convict, judgment ought to be given agunſt her upon that indictment ; 


(n) The reaſon of this is, becauſe a now ſtands, ſhe may in all caſes have the 


woman cannot by law have the benefit of ſame benefit by the ſtatute of 3 & 4 F, & 


the clergy. 11 Ce, 29. b. yet in Fitz. Co- M. cap. 9. F, 7. as a man may by his 
r0ne 461. it was cdnitred, that a woman y uv vie FE 


might claim clergy ; however, as the law 
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for every indiftment of that nature is joint or ſeveral, as the matter 
falls out upon the evidence. Vide 22 E.4.7(»). 

5. But if the huſband and wife together commit a treaſon, 
[47] murder, or homicide, tho ſhe only afſented to- the treaſon, 
they ſhall be botly found guilty, and the wife ſhall not be acquitted 
- upon the preſumption, that it was by the coercion of her huſband, for 
the odiouſneſs, and dangerous conſequence of the erime; the ſame 
law. it 1s, if ſhe be acceflary to-murder before the fat. - 

6. If the huſband commit a felony or-treaſon, and the wife know. 
ingly receive him, ſhe ſhall neuher be acceſſary after as tothe felony, 
nor principal as to the treaſon, for ſuch bare reception of her huſ- 
band ; for ſhe is /ub pote/taie viri, andthe is bound to receive her 
| huſband; but otherwiſe it is, of the huſband's recerving- the wite 
knowingly after an offenſe of this nature committed by her (p). _ 

« AM. 37. E-3. Rot. 34. Lint. coram Rege. Ricardus Dey & Mar- 
& overia Uxor ejus indiffati, pro receptamento felonum ;  Margeria dicity 
& quod indiftamentum prediftl ſuper prediflam Margeriam 7am 
* minus ſufficiens eft, eo quod pred' Margeria tempore quo iþ/a dittos 
_ «© felones receprafſe, ſeu eis conſentire debuiſſet,” fuit eooperta pred. 
_ 4 Ricardo vrro /uo, & adhuc eft, & omnino ſub poteflate ſua, cu: iþ/a 
* 71 nullo contradicere potuit ; © ex quo non im/eritur im madittaments 
* predifto, quod ip/a aliquod 'malum fecit, nec eis conſentivit, feu ipfos = 
« felones receptawit, ignorante viro ſuo, petit Judicinm, f* pſa, wivente 
* viro ſus, de aliquo receptamento in preſentia viri ſui occaſtonari poſſit. 
«© —Pz2ſtee viſe & diligenter examinato indiflamento preditio ſuper 
** prefatam Margeriam fatto, videtur curie, quod indiftamentum illud 
* minus ſufficiens eft ad ipſam inde ponere reſponſuram : 1deo ceſſet proe 
« ceſſus verſus eam omnind, &c.” 
| Upon which record theſe things are obſervable : 

1. That the wife, if alone and without her huſband, may be ac= 
_ceffary to a felony poſi Faftum. 2. But ſhe cannot together with her 
huſband be acceſſary to a felony poſt fafum; for it ſhall be intirely ad- 
judged the act of the huſband ; and this is partly the reaſon, why ſhe 
cannot be acceſlary in receipt of her huſband being a felon, becauſe the 
is ſub poteſtate viri. 3. That in this caſe ſhe was not put to plead ts 

[48] the indiftment not guilty, but took her exception upon the 

* - indiament itſelf; and fo note the diverſity between an indiCt- 

ment of felony, as principal, and the indictment of her, as acceflary 


(0) BD. Chartre de pardon Sto (?) Co, P, (Of ION, 


after 
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after ; for in the former caſe ſhe fhall be put to plead not guilty to the 
indiament, tho it appear in the body thereof, that ſhe is covert. 4. 
That yet the indictment ſtood good, as to the huſband ; and upon 
this conſideration, tho it is true the huſband and wife may be guilty 
of a treaſon, as is before ſhewn, yet it ſeems, ſhe ſhall never be ad- 
judged a traitor barely for receiving her huſband, that is a traitor, or 


tor receiving jointly with her huſband any other perſon that is a traitor, 
unleſs ſhe were alſo conſenting to the treaſon, for it ſhall be my 
adjudged the aCt of her huſband. 

It is certain a feme covert may be guilty of wiprifea of treaſon 
committed by another man than her huſband: but whether ſhe can be 
guilty of miſprifion of treaſon, if ſhe knows her huſband's treaſon, 
and reveal it not, is a caſe of ſome difficulty : >n the one ſide the great 
obligation of duty ſhe owes to the ſafety of the king and kingdom, the 
horridneſs of the offenſe of treaſon, and the great danger that may 
eaſue by concealing it, ſeems to render her guilty of miſpriſion of 
treaſon, if ſhe ſhould not dete& it; on the other fide, it may be faid, 
the is /ub pote/ate viri, {he cannot by law be a witneſs againſt her 
huſband, and therefore cannot accuſe him, des quere. But, cer- 

tainly, if ſhe conſented to the treaſon of her huſband, tho he were 
the only actor in it, ſhe is guilty as a principal, and hath no privilege 
herein by her coverture, as is before ſhewn. | 


\Blackſ, Com. ch. ii. page 33.28. 1 Hawk, P. C. 2.] 
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CHAP VIII. [49] 
Concerning the crvil incapacities by compulſion and ear. 


JON theſe two incapacities together, becauſe they are much of 
the ſame nature, as to many purpoſes ; ; and how far theſe give a 
privilege, exemption, or mitigation In capital puniſhments, is now to 
be conſidered. 
Firſt, There is to be obſerved a difference between the times of | 
war, or public inſurte&tion, or rebellion, and the times of peace ; for 
in the times of war, and public rebellion, when a perſon is under fo 
great a power, that he cannot reſiſt or avoid, the law in ſome caſes 
allows an impunity for parties compell'd, or drawn by fear of death, to 


do ſome aQs in thertiſelyes capital, which admit go excuſe in the time 
of PEACE, 


MA. 21 
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MM. 21 E. 3. coram Rege. Rot. 101. Linc. * Halter de Alyngton, 
* and divers of his conſederates at St. Botolph's Regiam poteflatem 
« affumentis, & ut de Guerra inſurgentes' quendam Thomam de Oheham 
«. futorem in capitaneum, & majorem ſuum eligerunt,” ſeized on two 
ſhips, and took away the corn a) ; appointed a bell to be rung (b) ; 
and commanded, that art the ringing thereof ip/# & ecorum quilibet eſJent 
parati, Wc. © Etplures homines ville predifie, qui ad maleficia ſud 
* conſentire noluerunt, ceperunt, & eos ſibi jurare fecerunt ad imprifas 
* {yas manutenendas.” They were arraigned upon the indiatment, 
and committed : * 71{;, quz caatt: furrunt jurare, dimittuntur ptr manu- 
** captienem ; & 1tlli, qui receperunt denariss, petunt quod, ex quo patet 
* per mdiftamentum prediftum, quod ip/i coatti fuerunt recipere dena- 
4 rios contra voluntatem ſuam, petunt, quod poſſint quieti receaere ; (9 
[50] * confideratum ft per curiam, quod nihil mali mn his reperitur ; 
« fed quia curia nondum adviſatur, dies daius eft per manucaps 
« 2zonem ; idea verit jurata.” I find no further proceeding againſ 
them. be 
A. 71 H. 5. coram Rege. Rot, 20. Heref. cited Ce. P. C. p- 10 
Thoſe, that ſupplied with viftuals Sir John Oldca/tle, and his accom-. 
plices then in rebellion, 2s is ſaid, were acquitted by judgment of the 
court ; becauſe it was found to be done pro tzmore mortis, & quod re- 
 ceſſerunt, quam cito potuerunt : note, it was only furniſhing of victuals, 
and pro fimore mortis, which excuſed them: for afier the battte of 
Eve/ham in 49 H. 3. when that prudent a& was made for the ſettling 
of the kingdom, called Di&um de Kenilworth, thoſe, that were drawn 
to aſſiſt the barons againſt the king, tho they were not put into the 
rank of thoſe that paid five years value of their lands for their affiſt- 
ance, v1z. thoſe, that gratis, & wvoluntarie, & non coatti miſerunt ſer- 
vitia ſua contra regem, & gjus filium (c); yet, it ſeems, they were 
put to a ſmaller mul&; for by the 12th, 13th, 14th, and 15th arti- 
cles: © Coafi, vel metu dufti, qui venerunt ad bella, nec pugnaverunt, 
© nec male fecerunt ; impotentes, qui vi vel metu coath miſerunt fervitia 
* ſua contra regem, wel ejus filium; coatti, vel metu dudii, qui fuerunt 
*« depredatores, & cum principalibus predombus predationes fecerunt, 


(a) One hundred and twenty quarters by Artic. 11. * Laici manifeſte, procu« 
of corn, value 36/4, &« rantes negotia comitis Leyceſtria: 6 
(L) Quandam communem campanam ordinas ** complicium ſuorum, attrahendo ho+ 
weruit pulſari. « mines per mendacia & falfitates, inſtt- 
(c) Nor into the rank of thoſe, who by © pore parti comitis & ſuorum, detra- 
lies and falſhood had drawn-off othersto * hendo parti regis & fil1i ſui, puniantur 
the carl of Letcefter's party, and were pu- #* per quantum valet terra eorum per duos 
niſhed with a mult of two years value, as *% annog."? 


6 & quonda 
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« t& quanda commod? potuerunt, receſſerunt, & ad domos redierunt ; 
«.\emptores ſcienter rerum alienarum valorem bonorum, que emerunt, 
« reſtituant, & in miſericordia domini regis ſint, quia contra juftitiam 
« fecerunt, quia rex inhibutt, jam dimidio anno elapſo ;] ili, qui ad 
« mandatum comitis Leyceſtrie ingreſſi ſunt Northampton, ncc pugna-. 
« verunt, nec malum fecerunt, ſed ad Ecclefiam Fugerunt, quando regem 
« vententem viderunt, & hoc fit attinftum per bonos, ſolvant, quantum 
ﬆ valet terra eorum per dimidium annum ; ili, qui ex feodo comitis tene- 
&« bant, /int folumi inmiſericordia dom! regis: impotentes, & alii 
« homines, qui nihil mal: fecerunt, flatim reh _ terrras (51 ] 
« ſuas, & damna recuperent in curia domint regis.” 
| Buteven inſuch' caſes, if the whole circumſtances of the caſe be. 
ſuch, that he can ſufficiently reſiſt, or avoid the power of ſuch rebels, 
| he is inexcuſable, if upon a pretence of fear, or doubt of compulſion, 
he affiſt them. 
| . Now asto times and places of peace. 
If a man be menaced with death, unleſs he will commit an aft of 
treaſon, murder, or robbery, the fear of death does not excuſe him, 
if he commit the fat; for the law hath provided a ſufficient remedy 
againſt ſuch fears by applying/ himſelf to the courts and officers of 
juſtice for a writ or precept de ſecuritate pacis (A ). 

Again, if a man bedeſperately aſſaulted, and in peril of death, and- 
cannot otherwiſe eſcape, unleſs to ſatisfy his aſfailant's ſury he will 
kill an innocent perſon then preſent, the fear and aCtual force will not 
acquit him of the crime and puniſhment of murder, if he commit the 
fact; for he ought rather to die himſelf, than kill an innocent : but 
if_he cannot otherwiſe ſave his own life, the law permits him in his 
own defenſe to kill -the aſſailant ; for by the violence of the aſſault, 
and the offenſe committed upon him by the aſſailant himſelf, the law 
of nature, and neceffity, hath made him his own proteftor cum debit ma- 
deramine inculþate tutelz, as {hall be farther ſhewed, when we come 
to the chapter of homicide fe de fendends (*). 

But yet farther, it is true in caſes of war between ſovereign princes 
the law of nations allows a prince to begin hoſtility with ſuch a prince 
that deſigns a war againſt him; and if the fear be real, and upon juſt 
ground, non taniim de potentia fed & de anims.—Grot de jure belli & 
pacis, Lib. II. cap. 22. F. 5, he may prevent the other's actual ag- 


_ grefſion, and need not exped?, till the other actually invade him, when 


E Pe oh 34 im the PT et. 38, b F, N, Bet. Edit. 79s N, Edit. I77+ | 
poſlibly 


. 
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poſkibly it may be too late to make a fafe defenſe; and the reaſon iss 
[52] becauſe they are not under any ſuperior, that may by his 
proceſs or interpoſition ſecare the prince againſt ſuch a juſt 
fear ; and therefore in fuch caſe the law of nations allows a prmce 
to provide for his own ſafety. 
But 3t is otherwiſe between fubjeCts of the ſame prince: If A. fears 
| wpon juſt grounds, that B. intends to kill him, and is affured, rhat he 
provides weapons, and lies in wait fo to do ; yet without an aCtual af- 
fault by B. upon 4. or upon his houſe, to commit that fact, 4. may 
not kill B, by way of prevention ; but he muſt avoid the danger by 
flight, or other means; for a bare fear, tho upon a juſt cauſe, and tho 
it de upon a fear of life, gives not a man power to take away the life 
of another, but it muſt be an aQual and inevitable danger of his own 
life ; for the law hath provided a ſecurity for him by flight, and re- 
courſe to the civil magiſtrate for prote&tion by a writ or precept de 


| fecurtitate pacis : and thus far touching the privilege by reaſon of come 
pulfion or fear, 


[4 Black, Com, <h, L P- 30] 
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CHAP. IX. 
Concerning the privilege by reaſon of neceſſity. 


LTHO all comanlion carry with it ſomewhat of neceffity, and 
abates fomewhat of. the voluntarineſs of the at that is done, . 
yet there are ſome kinds of neceflities, that are not by any external 
+ompulſion or force. 
Touching the neceffity of ſelf. preſervation againſt an injurious af. 
fault ſomewhat hath been faid in the laſt chapter, and more will be 
faid hereafter in its due place: I ſhall proceed therefore to other in+ 


ſtances, 
[653] The neceſſity of the preſervation of the peace of the "ITN 
53] om by the apprehending notorious malefaQtors excuſeth 
ſome aQs from being telony, which in the matter of them without 
ſuch neceflity were felony. 
If a thief reſiſt, and will not ſuffer himſelf to be taken upon hue 
and cry or purſuit, j/ticiari ſe noblit permittere, if he be killed by the, 
purſuants, it is no felony (a) ; de quo vide latins infra. 


| | (6) Sec Leg. Ine, 1. 34 —_ 
| : By 


HISTORIA PLACITORUM CORONZ &g}3 

By the ſtatutes of 3 & 4 FE. 6, cap. 5. and 1 Mar. cap. 12. If 
there be a riotous aſſembly to the number of twelve aflembled to 
commit the diſorders mentioned in thoſe acts, the juſtices of peace, 
the ſheriff, mayor, or other officer of any corporation, &c. may 
raiſe a power to ſuppreſs and apprehend them ; and, it they diſperſe 
not upon proclamation, if any of the rioters be kill'd, or maimed, or 
hurt by the juſtices, &c. or thoſe aſſembled by them to ſuppreſs the 
riot, it is by this at diſpuniſhable. BE FRg 

It is true, this at (b) continued only during queen Elizabet/'s 
life, and is now expired {c) ; but altho, perchance, as to the killing 
of ſuch perſons, as do not preſently return upon proclamation to their 
| homes, it needs the aid of- an a&t of parliament to indemnify them ; 
yet if they attempt any riotous act, and cannot be otherwiſe ſuppreſt, 
the ſheriff, or juſtice of peace may. make uſe of ſuch a force upon 
them for preſervation of the peace, as well by the Common law, as 
by the ſtatute ; quod vide in Anderſon's Rep. part 2. n. 49. p. 67. Bur- 
 ton's caſe in fine; and the ſtatute of 13 HT. 4. cap. 7. in principio, and 
2 H, 5. cap. 8. whereby all men are bound, upon warning, to be af» 
ſtant to the ſheriff and juſtice for the fupprefling of riots even by 
force, if it cannot be otherwiſe effected; fo that the clauſes touching 
this matter in the temporary ſtatutes of 3 & 4 E. 6. and 1 /ar. are 
but purſuant to the law and former ſtatutes for neceility of preſerving 
the peace. ns 7h OE 

Some of the caſyiſts, and particularly Covarruvias, Tom 
L De furti & raping reſlitutione, Y. 3.4. p. 473. and Gro- [54 ] 
 fius de jure belli ac pacis, Lib. WM. cap. 2 F. 6. (d) tell us, that in caſe 
| of extreme neceflity, either of hynger, or clothing, the civil diftri- 
butions of property. ceaſe, and by a kind of tacit condition the firſt 
community doth return, and upon this, thoſe common aſſertions are 
grounded; ©* Quicgquid neceſſitas cogit, defendit.” ** Neceſſitas. ef? lew 
* temporis & loci.” © Incaſu extreme neceſſitatis. omnia ſunt commu- 
_ ma:” and therefore in ſuch caſe theft is no theft, or at leaſt not pu- 
' Niſhable, as theft; and ſome even of our own lawyers (e) have af« 
Jerted the ſame; and very, bad uſe hath been made of this conceſſion 


(5) viz. x Mar, cap. 12. forz & 4 Ed. 6, 1 Ceo. 1. caþ, 5. a new aft was made to 
60þ. 5. was repeal'd by 1 Mar. caps 12, much the ſame purpoſe, which 1s perpe» 


| (c) It was at firſt made to continue only 
Ull the end of the next-ſellion, but, was. at- 


terwards hy ſeveral new aQts continued du- 
Ting hey! ing Arygos y 


$ap. 16. was continued duripg ber life alſo, 
ye, has never ſince been revived; but wn 


of. queen Mary; and by 1 Eliz, 


tual, 
(d,) See Pufph, de jure nature, Lib, I. cape 

6. d Ga : | 
(</) Britten, capes IO. Cromp 33+ &% 

Placvds 18, b. 19.0, Dail. Fuft, cop. 99» 


by 
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by ſome of the Jeſuitical caſuiſts in France, who have thereupon ad- 
viſed apprentices and ſervants to rob.their maſters, when they have 
judged themſelves in want of necgffaries, of clothes, or viCtuals ; 
whereof, they tell them, they themſelves are the competent judges ; 
and by this means let looſe, as much as they can, by their doctrine of 
probability, all the ligaments of property and civil ſociety. 
| I do therefore take it, that, where perſons live under the ſame 
civil government, as here in England, that rule, at leaft by the laws 
of England, is falſe; and therefore, if a perſon, being under neceſ- 
fity for want of victuals, or clothes, ſhall upon that acconnt clan- 
deſtinely, and animo furandi ſteal another man's goods, it is felony (7) 
and a crime by the laws of England puniſhable with death; altho the 
judge, before whom the trial is, in this caſe (as in other caſes of ex. 
tremity) be by the Iaws of England intruſted with a power to reprieve 
the offender before or after judgment, in order to the —— the 
king's mercy. 
For 1. Men's properties would be mike a fone inſecurity, deink : 
laid open to other mens neceſlities, whereof no man can pofhbly 
Judge, but the party himſelf. 
2 Becaule by the laws of this kingdom {g J falficient ovifien 1s 
' made for the ſupply of ſuch neceffities by colleCtions for the poor, and 
[55] by the power of the civil magiſtrate ; and conſonant here- 
53] unto ſeems to be the law even among the Fews, 1f we may 
believe the wiſeſi of kings. Proverbs vi. 30, 31, * Men do not de- 
* ſpiſe a thief, if he fieal to ſatisfy his ſoul, when he is hungry ; but if 
46. he be found, he ſhall reſtore ſeven-fold, and fhall give all the fub- 
& ſtance of his nouſe :** It 1s true, death was not among them the 
_ penalty of theft, yet his neceffity gave him no exemption from the 
ordiaary puniſhment inflicted by their law upon that offenſe (4). 
Indeed this rule, * zn caſu extreme neceſſitatis omnia ſunt commu< 
* x1Q,” does nold in ſome meaſure in ſome particular caſes, where 
by the tacit couſent of nations, or of ſome particular countries or 
ſocieties, it hath obtain'd, 
I. Among the Fews it was lawful in caſe of hunger. to pull ears of 
ſanding coru, ar.d eat, Matth. xii. 1. &c. (i) and for one, that 


( f) Sec Dalton ubi [.pra. to a corporal, much leſs to a capital pu- 
( 4 ag tliz, cap. 2. &c _ niſhmeat. 
Fut their ordinary Y uniſhment being (i) For the Phariſees objeAed againſt it 
—_ pecuniary co1:?d atfett him only when only on account of its being done on the 
he was ina condttion to anſwer it; anal 4 _ Hye Mark Xie 23» &« Co Luke vl 
theretore the ſame reaſons, which would 


Jultify that, can by R0 means be extended 
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paſſed through a vineyard, or oliveyard, to gather, and eat without 
carrying away. Deut.-XxX1i. 24, 25. 

2. By the Rhodian law {k), and the common maritime cuſtom, if 
the common proviſion for the ſhip's company fail, the maſter may 
under certain temperaments break open the private cheſts of the ma- 
_ riners or paſſengers, and make a diſtribution of that particular and 
private proviſion for the preſervation of the ſhip's company. Fe 
Conſolato del Mart, cap. 256 (1), Les cuftomes de la Mere, p. i. 

3. Nay, I find, among our Engli/t voyages to the Weft-[ndies de- 
ſcribed by Hackluze, that it was a received cuſtom, that if a ſhip 
wanted neceflaries, and the inhabitants of the continent would not 
furniſh them for money, they might, by the uſage of the ſea and na- 
tions, take proviſion by force, making the inhabitants reaſonable ſa- 
tisfaction ; for: in theſe caſes the common conſent of nations hath 
made it lawful, and therefore it is lawful; 1. becauſe neceſſary in 
extremity ; 2. becauſe there are no other means to obtain it 
by an application to ſuperiors ; but were this done by Engl: i/l [$6] 
mariners upon the Engl;/t ſhore, where both are under the ſame civil 
magiſtrate the caſe would be otherwiſe, becauſe capable of ANGUMET 
remedy. 

It is not lawful voluntarily to aſſiſt the king's enemies with money 
or proviſion, for it is an adhering to the king's enemies, and ſo trea- 
ſon within the letter of the ſtatute of 25 E. 3. but yet, if the king's 
enemies come into a county with a power too ſtrong for the county 
to reſiſt,” and will plunder the country, unleſs a compoſition be made 
with them, ſuch a ranſoming of themſelves is ſo far from being 
treaſon, that it hath been allowed as lawful. 1. In reſpeCt of the ex- 
treme neceſſity, 2. Becauſe it is a leſs detriment to the conntry, and 
and a leſs ſupply to the enemy, than that plunder would be; and for 
that purpoſe I ſhall ſet down the caſe at large. 

1. 14 E. 2. B. R. Rot. 60. Dunelm. © Placitum de i 
* coram A. D. de Brome & fſociis ſuis juſticiariis domini Regis in 
* epiſcopatu Dunelm. ſede vacante anno decimo regni ſm mittitur huc 
propter erTores, &c, Juratores dicunt, quod Scoti inimici & rebelles 
regis predict, die Martis in feſto Santz Catharine virgins anno 
regni regis nunc nono ingrefſi fuerunt terram epiſcopatiis Dunehn. 
* ea de cauſa, ut ipfam deftruerent, & quod omnes de communitate 


6c 
cc 


cc 


(k) Vide Dig. Lib. XIV. tit. 2. de lege lietmi Conqueſt, cap. 38. 
Rhodia ge 0s: (, 2: þ. 2. in fine. Leg. Cue (5) Printed at Venice 1 $34.1 in 4to, 


« epiſcopatus 
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« epiſcopatus prediati tunc apud Dunelm. exiſtentes, volentes prix + 
& cavere diftorum inimicorum- malitiam, ordinarunt, quod unuſ- 
« quiſque illorum preſtarent ſacramentum corporale ſtare ordination, 
* quz pro proficuo communitatis predictz contingeret ordinary, quz 
* quidem H7{!helmus de Heberne jurat” fuit cum alits, &c. Ttem quod 
* poſt confuluerunt facere fhnem cum predicts inimicts, & cum ets 
| «4 fecerunt finem de mille & ſexcent* marc”; quam quidem fummam 
| «©. oporteret ſolvi incontinenti per quod, quia non habuerunt pecu- 
__ <. niam preſto, ordinarunt, quod quidam de communitate predicta 
& irent de domo m domum infra ball.* Dunelm. & extra, & perſcru- 
* tarent ubi denarii efſent in depoſito, & nbicunq; denarii hujuſmodi 
& invenirentur, caperentur , ad ſolutionem diti finis feſtinand?, 
« quouſq; levari poffit de communitat. predict. & fatisfieri illis, 
L '- _- © quorum denarii fic capiendi fuerunt; et quod pradiftus 
i (571 . Willielmus de Kellawe fimul cum quodam David de 
& Retheber jurat? ad perſcrutandum in forma predica venit ad prae- 
& diftas domos, & ciftam 8 70l. de propriis denarits ipfhus F/illrelm? 
$ « Je Heberne in ciſta prediQta [nventas cepit & aſportavit, &c. Fr 
& juratores requifiti, fi prediftus Fllelmus de Heberne confſentichat 
_ & captioni preditorum denariorum, dicunt, quod non, & quia com- 
[ «< pertum eſt, &c. quod ubi przdifta ordinatio fuit fata de denariis 
6 « 1. depoſito perſcrutand' & capiend?, prediat* Wllelmus de Kellawe 
« ſimul, &c. cepit denarios przdi&?, qui fuerunt in domo & propria 
© cuſtodia predifti F/:!l:elmi de Heberne & contra voluntatem fvam, 
& etiam pro eo, quod videtur curie, quod praediat W;llelmus de 
Feberne omnino effet fine recuperare, quoad denar* fuos prediQ”?, 
nif1 efſet verſus prefat' /i/lelmum de Kellawe, &c. qui pradictos 
&« denarios in forma predicta cepit & aſportavit, confideratum eſt, 
* quod pizdit* Fillielmus de Heberne recuperet verſus preedi&t' 7Vil- 
&« lielmum de Kellawe pradiftos denarios & dampna ſua, que taxantur 
* adc. s. & idem Hllielmus de Kellawe eommittatur gaolz, &c. 
& pretextu cujus recordi ad ſeQtam predifti Willem: de Kellawe, af- 
« ſerentis errores & defeAus in prediCtis recordo & proceſſu intereſle, 


«< mandatum fvit epiſcopo Dunetm- quod fore fac* predito Wi llielmo 
« de Heberne, &c. qui non venit, 


« [devo proceſſum eft ad examinationem recordi per ejus defaltum, 
« & aſſiguat hos errores; primum, quod nihil feeit contra pacem 
& regis, nec denarios illos cepit vi & armis, maxime cum prog 
« HUltzelnus de Heberne juratas fuit ſtare ordinationi- predict, &* : 
quo 


n 


cc 
66 
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« quod ipſe //Ulielmus de Kellawe per ſacramentum prehibitum in- 
« junctus fuit ſcrutari 8 denarios przdictos capere; & non eſt con- 
« ſonum, quod diftus Heberne recuperaret predictos denarios & 
« dampaum contra aſſenſum & juramentum ſuum proprium, nec 
& quod ipſe Kellawe committeretur goalz. 

« Ttem in hoc quod juſtic? fundaverunt ſudicium ſuum, quod dictus 
« Heberne non poſlet habere ſuum recuperare de denariis prezdiCtis, 
« cum illud habere poſlet directe verſus comnunitatem vir., 
« tute ordinationis & conceſſionis predictarum, &c. ob quos [5 of 
« errores hic 1n Judicio recitatos confideratum eft, quod erronice in 
« primo judicio proceTum eſt, & quod idem Kellawe a gaola deli- 
&« beretur, & totus proceſſus eyacuetur, 6c.” 

In Paſch. 15. Rot. 17. © Pater, quod Scoti cum hominibus de 
re Ngo {1militer concordarunt pro mille marc”, ne villa combu=- 
« retur.” 


Neta, this was an a& done for the ſecurity of the country in a 


time of aCtual war and invaſion by enemies, and therefore rendered 
that by-law and the execution thereof juſtifiable by reaſon of that ne- 
ceſſity, which would hardly have done it in time of peace. 2. But 
that, which this record principally evidenceth, 1s, that ſuch a ſupply 
of the king's enemies upon ſuch a neceflity in a time of war, and to 
prevent the devaſtation of the country, was not taken at all to be an 
adhering to, or treaſonable aiding of the king's enemies. 


[4. Black. Com. ch. ii. p. 31.] 


CHAP. X, 


Concerning the offenſe of high treaſon, the perſort again/? whom come 
mitted, and the reaſon of the greatneſs of the offenſe ; and touching 


alligeance. 


AVING premiſed theſe general obſervations relating to all 
_ crimes, that are capital, and rheir puniſhments, I ſhall now 
deſcend to conſider of capital crimes particularly, and therein firſt of 


high treaſon. 


And yet, before I deſcend to the particulars thereof, I ſhall 1 premiſe 


alſo ſome things in general touching alligeance, fince ihe ſpecification 
Vor. 1, E. of 
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_ of this offenſe conſiſts principally in this aggravation, that it is contra 
bgeantie ſue debitum. 


[59] The offenſe of high treaſon is an offenſe, that more im- 
: mediately 1s againſt the perſon or government of the king; 
and the greatneſs of the offenſe, and the ſeverity of the puniſhment 


1s npon' theſe two reaſons. 


1. Becauſe the ſafety, peace, and tranquillity of the kingdom is 
highly concerned in the ſafety and preſervation of the perſon, dignity, 
and government of the king ; and therefore- the laws of the kingdom 
have given all poflible ſecurity to the king's perſon and government 
under the ſevereſt penalties. 

_ 2. Becauſe as the ſubject hath his protetion from the king and his 


laws, ſo on the other ſide the ſubjeCt is bound by his alligeance to be 


true and faithful to the king ; and hence all inditments of high treaſon 
run proditori?, as a breach of the truſt, that 1s owing to the king 


contra ligcantie ſue debitum, againſt that faith and alligeance he owes 


to the king, and contra pacem domnt regis, coronam, & dignitatem 
£Jus. 
And hence it is, that if an alien enemy come into this kingdom hoſ- 


tilely to invade it, if he be taken, he ſhall be dealt with as an enemy, 


but not as a traitor, becauſe he violates no truſt nor alligeance : re- 
ſolved in the lord Heri/c's caſe. Co. P. C. cap. 1. p. 11. 7 Co. Rep. 
6. a. Perkin Farbeck's caſe. 

But if an alien, the ſubjeCt of a foreign prince in amity with the 
king, live here, and enjoy the benefit of the king's protection, and 


' commit a treaſon, he ſhall be judged and executed, as a traitor ; for 


he owes a local alligeance. 7 Co. Rep. 6. the caſe of Stephano Fer- 
rara (a) a Portugueze ; and the indictment ſhall not run contra natu- 


 ralem dominum, but contra dominum ſuum, and conclude contra ligean- 


tie ſue debitum; and ſuch an alien was compellible to take the oath 
of alligeance in the leet. 2 Co. 1n/?zt. p. 121 (6b } 
If a merchant, ſubje& of a foreign prince in hoſtility with our 


king, come hither, after the war begun, without the king's licence, 


or ſafe-condu&t, ſuch a perſon may be dealt with as an enemy, v1z. 
taken, and ranſomed. ag. Chart. cap. 30 {c). 

| By that ſtatute merchants of an hoſtile country found in 

[60] this realm at the beginning of the war ſhall be attached with- 


fa) And Emanuel Lewes Tinoco, Hill, 36 | (b) Mirroir de Juſtice cape 5. F. 1+ #1. bo. 
EFliz, Dyer 145+ (c) a Co, Inſite. 58. 
out 
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out harm to their body or goods, till it be known, how the Engli/k 
merchants are uſed in the hoſtile country ; and if the Engl; mer- 
chants be well uſed there, theirs ſhall be likewiſe uſed here ; ſo that 
in this caſe ſuch merchants, tho alien enemies, have the benefit of the 
king's protection, and ſo owe a local alligeance, which if they vi- 
olate, they may be dealt with as traitors, not as enemies, for they 
have the advantage of the king's proteCtion, as well as his other ſub- 
jets ; yea, it ſeems alſo, that if the ſubjeCt of a foreign prince lives 
here as a private man, and then war is proclaimed betwixt our king 
and that foreign prince, and yet that alien continues here in England 
without returning to his natural ſovereign, but under the--cover and 
proteQtion of the king of England commits a treaſon, he ſhall be 
judged and executed as a traitor; for by continuing here he continues 
the owning of his former local alligeance. 

Yet for the greater ſecurity in the times of hoſtility between this 
and foreign kingdoms, eſpecially that of France, there went out pre- 
cepts under the great ſeal to arreſt all thoſe of that hoſtile kingdom, 


until they gave ſurety, quod /e bene gerent erga regem, & quod ſua bona 


non transferent fine licenta regis, & quod literas aut nuncios non mittent 
ad partes externas, nec aliquid contra pacem attemptabunt. Rot. Vaſcon. 
18 E. II. M7. 24, 23 & 21. Dor/o. And ſometimes thoſe aliens were 
conſtrain'd aftually to ſwear fealty to the crown of England in the 
times of hoſtility, and thereby to ſuperadd an aCtual allgeance to that 
| local alligeance, which they had being under the king's proteCtion as 
ſubjeQts, tho in truth they were the natural ſubjects of the hoſtile 
prince. Pat. 14. H. 6. part. 2. m. 34. & 35. and, if they refuſed, 
were either impriſoned, or expelled the kingdom. Vide infra cap. 15. 
And upon the ſame account it is, that tho there be an uſurper of the 
crown, yet it is treaſon for any ſubject, while the uſurper is in fall 
poſſeſſion of the ſovereignty, to practiſe treaſon againſt his perſon ; 
and therefore, altho the true prince regain the ſovereignty, yet ſuch 
_ attempts againſt the uſurper in compaſling his death have been pu- 
nithed as treaſon, unleſs they were attempts made in the , 61 
night of the rightful prince, or in aid or aſſiſtance of him, be- L611 
cauſe of the breach of ligeance, that was temporarily due to him, 
that was king de ao; and thus it was done 4 F. 4.9 E, 4.1(4). 
tho' HF. 6. was declared an uſurper by aCt of parliament 1 E. 4. and. 


a (4) It was not done in this caſe, but only it is aid wa the counſe], that it may be 
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therefore king Edward IV. puniſhed Ralph Grey with degradation, ag 
_ wellas death, not only for his rebellion againſt hunſelf, but alſo pur 
cauſe de ſon perjury & doubleneſs, qu'il avoit fait al roy H. 6.4 E. 4. 20. 
And becauſe high treaſon is ſaid to be contra ligcantie debitum, it 
will not be amiſs to premiſe ſomething touching alligeance and its 
kinds, referring myſelf to 7 Co. Rep. Calvin's caſe,-in relation to what 
13 here omitted touching it. _ 
Alligeance therefore due to.the king is of two kinds: 1. Original, 
virtual, and implied. 2. Expreſt, and declar'd by oaths or promiſes. 
The virtual or implied alligeance 1s that, which the ſubjeCt owes to 
his ſovereign antecedently to any expreſs promiſe, oath, or engagement : 
this is that, which the Cuflumer de Normandie mentions cap. 13, Al- 
 liance & la loyaulte de tous fes homes de toute la contree, par quay is ſent 
tenus a lui donner conſeil & ayde de leurs propres corps contre toutes per- 
fonnes qui peuvent viver & mouryr & ſoy garderde lui nuyre en toutes 
choſfes ne de ſouſtenir in aulcune choſe la partie de ceulx qui parlent con- 
ere luy. © | 
And from the breach of this original ligeance ariſfeth, the crime of 
treaſon, tho the perſon committing it never promiſed or ſwore faith 
or alligeance to his prince : for as the king by the very deſcent of the 
_ crown is fully inveſted with the right of ſovereignty before his coro- 
_ nation, (which is only a magnificent ſolemnity attending that, which 1s 
before ſettled in the prince by the deſcent of the crown,) ſo the ſubject 
1s bound to his king by an intrinſic alligeance before the fuperinduc- 
tion of thoſe expreſs bonds of oath, homage, and fealty, which were | 
inſtituted for the hetter ſecuring thereof. mw 
[ 62) And this-alligeance Is either natural from all that are ſub- 
$: jets born within the king's alligeance; or local, which 
obligeth all, that are reſident within the king's dominions, and partake 
of the benefit of the king's proteCtion, altho' ſtrangers born. 

The breach of this primitive or virtual alligeance is that, which 1s 
called high treaſon ; what ſhall be faid of breach of this alligeance, ſo 
as to make a perſon guilty of treaſon, ſhall be ſhewn hereafter. _ 

| The expreſs or explicit alligeance conſiſts in certain promiſes, oaths, 
or profeſſions atteſting and witneſling that alligeance, and inſtituted 
for the farther ſecurity thereof: and they are of two kinds ; firſt, 
thoſe, which were antiently inſtituted by the Common law, namely 
the oath of fidelity and alligeance, and the profeſſion of lige homage ; | 
and ſuch, as are inſtituted by aCt of parliament, namely the oath of 
ſupremacy 
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| ſupremacy inſtituted by the ſtatute of 1 Eliz. (e), and the oath of 
obedience inſtituted by the ſtatute of 3 Facob: (f}. Something I ſha'il 
ſay of all theſe. 

The oath of fidelity or fealty is of two kinds ; 1. That whuch 1s 
due by tenure, whether of the king, or of meſne Jords, which is 
ratione feod: vel waſſalagu, and hath a fpecial relation to the lands 1o 
held, and is fet down by Lyztleton, $. 19. © Hear ye, my lord, I 
« ſhall be faithful and loyal, and faith to you thall bear for the tene- 
« ments, which I claim to hold of you, and I ſhall lawfully do to 
_ 4. you the cuſtoms and ſervices, which I ought to do at the terms aſ- 
« ſigned. So help me Gad.” 

Touching this ftendal fealty, or fealty by reaſon of tenure, ] have 
- not much to do in this place. The other kind of fealty is that oath, 
which 1s called fide/tas ligea, or alligeance, and performed only to a 
ſovereign prince, and therefore regularly ought to be performed by all 
men above the age of twelve years, whether they hold any lands'or | 
not, The tenor of this oath according to #leta, Lib. IT. cap. 641 
16. {g), runs thus: « Hoc auditis, circumſiantes, quod [ 3] 
« fdem regi portabo de vita, & membris, & terreno honore, & arma 
{« contra ipſum non portabo: fic me Deus, &c.” 

According to Britton, who wrote about 5 E. 1 cap. 29. (which 1s 
alſo mentioned in Calvin's caſe, 7 Co. Rep. 6.) the common form of 
the oath of alligeance taken in leets runs thus : © Ceo oyes vous N. 
*« bailife, que jeo . de ceo jour en avaunt ſerray feal, & leal a noftre 
+ ſeigniour E. roy 'Angleterre, & a ſes heires, 8 foy & lealte Jui 
** porteray de vie, & de membre, & «de tzrrien honour, & que jco 
* lour mal, ne lour damage, ne faveray, ne orray, que jeo ne le de- 
* fendray a mon poyer: {fi moy eyde Dieu & les Seyntz.” This 1s 
the form of the antient oath of alligeance, or fidelity to the king, and 
as It 1s uſed at this day ; and he that is minded to fee the antiquity of 
it, may read thereof 7 Co. Rep. 1. Calvin's cafe, Spelman's Glofſ. Ti- 
_ tulo Fidelitas, which carry it up as high as king Arthur ; more parti= 
cularly it was eſtabliſhed by the laws of the Confeſfor {/), and by the 


{e) cap. 1. cap. 7, 14, 23- I Geo, I, cap. 13, ce 
(f) cap. 4. [wide 7 Jac. 1. cap. 2. &. 6. (8) {off 22. ; 
13 Car, IL. S:, 2, cap. 1. 13. & 14 Car. Il. (b) 1.. 35. but theſe laws are evidently 
ap. 3. & 4. 25 Car, II. cap. 2. 30. Car. ſpurious, and ſeem to be the compolition 
IL. St, 2. cap. 1. ] But theſe oaths are ab- of ſome lawyer after the reign of William 
Togated by 1. 3. & M. Sefſ. 1. cap. 1 @& II. Pide Hicke/ii Diſſert. Fpiſt. p. gg. and 
- and new ones appointed in their room; even in the beſt MS. copies of thele laws 
feet W, & M. Seſſ. 2. cap. 2. h$.3. and 3 the legendary account of king Arthur 1s. 
W. &. M, cap. 2. 13 W. 3, cap. 6. x omittted. 
finng, Cap. 22. 4 Aing, cap, 8. 6 Anna, : 


E 3 laws 


63 HISTORIA PLACITORUM CORONEZ. 


laws of king //{/;am T. quod wide in Spicilegits Seldeni ad Edmerum 
tege 52 (1) © Statuimus, ut omnes libezi homines fcaedere & ſacra- 
* mento affirment, quod intra & extra | univerſum regnum Angliz 
« FFillielma regi domino fuo fideles effe volunt, terras & honores illiug 
* omni fidelitate ubique ſervare cum eo & contra inimicos & alieii- 
««. genas defendere (+ ).” ' 

And herein the prudence of the Common law is obſervable ; the 
antient oath of alligeance, 1, was ſhort, and plain, not intangled 
with long and intricate claufes or declarations, but the ſenſe of it is 
obvious to the moſt common underſtanding ; and yet, 2. it is com- 
prehenſive of the whole duty of the ſubje&t to his prince, and there- 
fore hath obtain'd for above ſix hundred years in this kingdom ; and 
if any difficulties ſhould occur in the ſenſe or extent thereof, length 

[ 64] of time and long experience and practice hath ſufficiently ex- 
72 pounded it. | 

T ſhall ſubjoin ſome obſervables concerning this oath, which indeed 
explain that implied and virtual alligeance, whereof before. 

1. By whom this oath 1s to be taken : It is to be taken by all per- 
ſons above the age of twelve vears, whether denizens or aliens, 2 Co. 
Tn/lit. p. 121. except women, earls, prelates, barons, and men of re- 
I:zgion, according to Brtton, cap. 12. which exception 1s not to be ab- 
ſolutely and univerſally underſtood ; for all perſons above the age of 
twelve years are bound to take this oath of alligeznce, exc2pt women, 
as ſhall be ſhewn, but not in the ſame manner or place, as others; but 
becauſe regularly this oath was to be taken in the leet, or at leaſt in 
the ſherift's turn, which is in nature of a leet, where earls, barons, 
prelates, and men of religion were not bound to do their ſuit, there- 
fore by the ſtatute of MZarlbr. cap. 10. is this exception added : but 
_ yet at other times and in other places men of rebgion and noblemen 
were to take it: as ſhall be ſhewn. 

It differs from the oath of fealty perform'd to the king by tenure, 
for that includes ſomewhat more, and ſomewhat leſs ; and according 
| to Britton, cap. 68. (/) runs thus when. perform'd to the king: ** Ceo 
«© oyes Vous bone gents qe jeo ]. S. foy a noſtre ſeignior le roy Edward per- 
* terat de ceo jour en auaunt de vie & de membre, de cors & de chateux, 


& & de terrene honor, & les ſervices qe a lui CP penrn hog & ae te» 


(i) Vide Leg. Anglo-Sax. Edit. Wilkins, Clarendon & renovatas apud Northampton. 
. 228. Edit. Lambard, þ. 170. Hoveden, þ. 314. Edit. Savil. 
" (4) Vide affiſas Hearici regis fafas apud (1) $4794 
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« mements, que jeo teigne de lui, leaument les ſerray as termes dues a mon 


« hoer - ft moy ayde Dieu & les Seyntz, &c." 

Now, befides this oath of fealty or alligeance to the king, there were 
antiently certain oaths adminiſtered to perſons of a different age ; but 
theſe have been long diſuſed, as namely that, which Br:tton in-ntions 
caþ.12. viz. that all above the age of fourteen years (m) thould {wear to 
be true and faithful to the king, and that they ſhould not be felons nor 
aſſenters to felons, excepting men of religion, women, clerks, knights, 
and their eldeſt ſons {) ; and of the like nature was that oath [65] 

appointed by king Henry III. to be taken by all men above * 
| fifteen years, conliſting of divers particulars in order to the preſerva- 
tion of the peace, and mention'd at large by Grafton, Lib. WM. Tra. 
2. cap. 1. de Corona ; both which it ſeems were temporary proviſions 
for preſervation of the peace, and therefore adminiſtred to perions 
above fourteen and fifteen years, and differd from this ſettled oath of 
aligeance above mentioned. 
2. What kind of oath of fidelity this is: As there is homagium li- 

geum, and homagium ſimplex, ſo there 1s fidelitas ligea and fidelitas fiin- 
plex ; this, that is perform'd to the king, 18 fidelitas l:gea, and differs from 
the later, 1. In that this 1s perform'd to a #:ng, the other to a meſne 
lord. 92. This 1s perform'd without relation to any tenure of lands. 
3, This 1s without exception of the fidelity to any perſon, that 1s al- 
ways /alvd fide & ligeantia domini regis. 

Yet there ſeems to be a double kind of lige fealty : as where there 
1s a prince, that is ſubordinate to another, and yet hath 7zra ſummi in= 
peri: over his ſubjects: fuch was the king of Scots, whilſt in ſome 
times of Edward I. and Edward II. he was in ſubjeCtion to the 


crown of England; ſuch was the prince of //ales before the conqueſt 
thereof by Edward I. and the full union of it to the crown of Eng. 


land ; and thus it was in many inveſtitutes made formerly by the kings 
of England : for inſtance anno 35 HH, 3. when that king gave to his 
fon Edward the principality of Gaſcoigue in France, ſo that the great 


men of that country fecerunt et tomagium & fidelitatis juramentum ; yet 


(m) This probably ſhould be twelve © ans de ſouthe nous facent le ſerement, 
years. See 2 Co. Inflit. 147. ide ſupra in * que ils nous ferrount fealx & leaux, & 
notis, Þ. 24.  & que 11s ne ſ{errount felons, ne a felons af- 


(2) This exception ſeems not to relate * {entaunts; & volons, que toutz ſoient en 
to the oath, but to the being in a decenna or *£ dizeyne, & plevys par deleyners, {auve 
tithing. The whole paſſage runs thus: * gentz de religion, clers & chivalers 8& 

* Volons nous, que tres tous ceux de Xilii © lours fi'z eynes, & femes,”” 
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Matthew Paris (5) tells us, that dominus rex tamen ſibi retinuit princi. 
pale dominium, ſcilicet ligeantiam. 

| The like was done by E. 3. when Rot. Vaſcon. 36 FE. 3. m. 18. the 
| king had given to the Black Prince the principality of Aquitain with 

| 667 ® regal juriſdiction, v!z. merum & mixtum iniperium, ſo that 

[ ] in relation to the ſubjeCts of 4qu:ta;n he was in nature of a 
ſovereign; yet the king not only reſerved homagium ligewm to be per- 
form'd to him by the prince, but alſo reſerved his own ſovereignty, 
vis. Dominio direfo & ſuperioritate nobis ſeniper ſpecialiter reſervatis : 
by reaſon whereof the king did not only ſubſtitute his delegates or 
judges de la ſovereignty et de reſort to receive appeals from the prince, 
as appears by Mr. Selden's 7it. Honoris, part 2. cap. 3. $. 4. but was 
intitled to a ſuperior alligeance of all the ſubjefs of Aquitain : ſo 
that here were two ailigeances ; one due to the prince, which was 
qualified and reftrained, /a/v2 fide regis ; and the other abſolute, which 
was due to the king as ſupreme. 5 | 

| Again, when in the year 1170. Hen. 2. by ' conſent of parlia- 
ment (p), as it ſeems, (for otherwiſe it could not be done) made his 
eldeſt ſon king of Erg/and ; ſo that there was rex pater, and rex filius, 
yet he reſerved to himſelf the ſupreme alligeance of all his ſubjects : 
« Et jn craſtino coronationis 1thus rex pater fectt /7/l;e/mum regem 
« Scotorum, & Dav:dem fratrem ſuum, & comites, & barones regni 
 & devenire homines nov1 regis, & jurare ei fideltatem contra omnes 
«© homines, falva fidelitate ſua ;” Quod vide apud Hoveden ſub eodem 
anno (q), and the inſtrument itſelf at large apud Brompton, þ. 
1104. (7): © Heceſt conventio & finis, que //iliclmus rex Scotia 
« fecit cum domino ſuo Henrico rege Angliz filio Matildis impera- 
« tricis, viz. quod Giftus /J//lielmus rex Scotiz devenit homo ligeus 
« domini regis Angliz contra omnem hominem de Scotia, & de om- 
« nibus terris ſuis aliis, & fdelitatem ei fecit, ut ligeo domino ſuo, 
* ficut alii homines ſuo principi facere ſolent ; ſimiliter fecit homas+ 
« gjum Henrico filio ſuo, & fidelitatem, ſalva fidelitate domini regis 
« patris ſui, &c. Comites-& barones de terra regis Scotiz, de quibus 
« dominus rex Angliz homagium habere vo.-2rit, facient et homa- 
« gium contra omnem hominem, 6 fidelitatem, ut ligeo domino {uo, 


(0) p- 345. (r) Et in libro rubro ſeatcarii, fol, 
(p) Howeden ſub anno 11170, Brompton, f- CLXVI, & Rymer's Federa, Vol, I. p. 39s 
To. ex magno rotulo penes Camerar”. 


(a) Et ſub anno 1175« 
« ficut 
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& {cut alii homines ſui ei facere ſolent, & Henrico regi filio ſuo & 
« hetedibus ſuis, /a/va fidelitate domini regis patris ſui.” 

Here was fir/t the ſupreme king, namely rex pater, who did not 
ouſt himſelf of his regility, as ſome have miſtaken, but had the ſove- 
reignty ſtill, tor he reſerved his hgeance from the new king, and from 
all his ſubjects ; yea, and in farther teſtimony thereof the rex filzus in 
in the year 1175. did his father lige homage, and ſwore alligeance 
contra omnes homines, as appears by Hoveden. Secondly, Here is a ſub- 
ordinate king, rex filius, who, tho in relation to his father he was a 
ſubject, yet in relation to his ſubjects, and particularly to the king of 
| Scots, was a ſovereign. L{hirdly, Here is yet another ſubordinate 
 king,. William the king of Scots, who was a ſovereign in relation to 
his ſubjeQts ; and altho there was an alligeance or f:delitas :gea due by 
the ſubjets of Scotland to their king liam, yet it was ſalvd fide- 
litate to the kings of England, father and ſon; and tho there was a 
lige fealty due to rex filius, yet it was f[aluva fide regrs patris ; but the 
ncejity or alligeance to the rex we was purely fidelitas ligea, for it 
| kad no exception. 


3. The third obſervable upon this oath of alligeance 1s, that it is 


not 'only applicable to the politic capacity of the king, but to the per- 
ſon of the king, as well as to his office, or capacity ; and for the miſ- 
application of the alligeance to the regal capacity or crown, excluſive 


of the perſon of the king, among other things the Spencers were ba- 


niſhed. Vide Fudicium inde in Veteri Magna Charta & 7 Rep. 11. 
Calvin's caſe, for the oath is to be applied to the perſon of the king, 
as well as his crown. [5 

4. 'That in all oaths of fealty, as likewiſe in the profeflion of ho- 
mage to any inferior or ſubordinate lord or prince, it muſt be falvd 
fide & ligeantid domini regis ; and to omit this ſaving is puniſhable in 
ſuch lord: ſee for this the notable Record of 6 E. 1. againſt the biſhop 
of Exeter. Co. Litt. $. 85. (/), and it is no more than is uſed in other 
kingdoms, Vide Spelm in titulo Fidelitas. The emperor Frederic Bar- 
baroſſa in the year 1152. made a law, that within his empire 1» omnz 
ſacramento fidelitatis imperator nominatim excipiatur, which 68 
obtained preſently the hike obſervation in all other coun- [98] 


tries, and accordingly is the Cu/tumer de Nermandy, cap. 29 & 


Glefſa 2 da. ſbidem. 
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5, That thothere may he due from the fie perſon ſubordinate 
alligcances, which tho they are not without an excepiion of the fide. 
ity due to the ſuperior prince, yet are in their kind /acramenta ligea 
fidelitatis, or ſubordinate all;geances, yet there cannot, or at leaf 
ſhould not be two or more co-ordinate abſolute ligeances by one per- 
fon to ſeveral independent or abiolute princes ; for that lawful prince, 
that hath the prior obligation of alligeance from his ſubje&, cannot 
Joſe that intereſt without his own conſent by his ſubject's reſigning 
himſelf to the ſubje&tion of another; and hence it is, that the natural- 
born ſubject of one prince cannot by ſwearing alligeance to another 
prince put off or diſcharge him from that natural alligeance ; for this 
yatural alligeance was intrinſic and primitive, and antecedent to the 
' other, and cannot be deveſted without the concurrent ac of that 
prince to whom it was firſt due: indeed the ſubject of a - prince, to 
whom ne owes aliigeance, may entangle himſelf by his abſolute ſub- 
jeQting bimſelf to another prince, which may bring him into great 
frraits; but he cannot by ſuch a {ubjection deveft the right of ſubjec- 
tion and alligeance, that he firſt owed to his lawtul prince { }). 

It appears by Bra#ton, Lib. V. cap. 24. (u), that there were very 
many, that hadbeen antiently ad Fidem regis Angle & Francie,elpecially 
-before the loſs of Normandy; ſuch were the comes mareſcallus that 
ofually lived in England, and 1M. de Feynes manens in Francia, who 
were ad fidem utriuſque regis, but they ever ordered their homages and 
tcaltics ſo, that they ſwore or profeſſed hgeance or lige homage only 
to one ; and the homage they pertormed to the other was not purely 
lige homage, but rather feudal, as ſhall be ſhewn more hereafter : and 
thereture when war happened between tne two crowns, remaneat per- 

"R. /onaliter quilibet eorum cum eo, cui fecerat ligeantiam, & faciat 

[99] fervitium debitum ei, cum quo non ſieterat in perſona, name- 
ly, the ſervice due from the feud or fee he holds : but this did not al- 
ways ſatisfy t the prince, cum quo non ſieterat im perſons, but their poſſeſ- 
fions were uſually ſeized, and rarely or not without difficulty reſtored 
without a cavitulation to that purpoſe between the two crowns. Ye. 
Clauſ. 15 H. 3. m.'21. pro Henrico de la Vagor, Clauſ/. 20 H. 3.m..1. 
pro Simone Montford, and Placita Parl. 18 E. 1. (x), the petition of 
the earl of Ewe in France for the caſtles of Haſting and Tikeh! 1 1s 


(t) The caſe here put by our author is ing alligeance from a prince, who has abs 
evidently meant of a private ſubjeQ's dicated the throne. 
ſwearing alligeance to a foreign prince, (#u) Tra&at 5. De Excepticribus. 
- aud has po relation to a national withdraws (x) Ryley's Plac. Part, fe 20, 


| anſwered, 
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anſwered, © Quandocungue placuerit domino regi Franciz terras & 
« tenementa hominibus iſtius regni reflitucre, que ſua furrunt, in poteſ+ 
&« tate iþ/jius demini regio, quod ipſe dominus rex Angliz de caſtris & 
« terris predietis predifto comit: reddendis faciet, quad de conſilio ſus 
« viderit efſe factendum.” 

Burt ſometimes it fell out, that the inconſideratene's of rerfone car= 
ried them vpon preſumptions of ſome advantages to make a ligeance to 
both princes ; and then the ſucceſſes of either ſidz rendered them 
within the penalty of the breach of alligeance to the adverſe party. 

Peter Brian had the earidom of Richmond here in England, and 
held it of the crown of England, and the duchy of Britany in France, 
which was held of the crown of France, (tho Brompton tells ns, that 
by an agreement between Richard I. and the king of France fub anno 
1191. (y), the ſeigniory thereof was beſtowed upon th2 king of Eng- 
land) he was an homager of the crown of France, and upon ſome 
agreemen: between him and the king of Eng/and touching a war with 
| France, he came into England, and, as it ſeems, ſwore fealty to the 
crown of England ; but afterwards he fell in again with the king of 
France, and þetrayed the army of the king of England, and per inter- 
rmuncies reddidit Angle regi hamagium ; but he loſt himfelf with both 
crowns: the king of France diſpoſe] of the duchy of Britany to his fon, 
and the king of England gave the earldom of Richmond to Peter de 
Sabaudia ; tho upon an exchange he afterwards took it back, and 
reſtored it to a fon of the former earl. AZ. Paris ſub anno 1234. þp. 
406. and Clauſ. 19 H. 3. m. 17. dof. where in a letter by 
the king to the pope the whole ſtory is related. [7 0] 

After this, John de Breme otherwiſe Montford deſcended from 
the above-mentioned Peter, falling in with king Edward III. after 
his aſſumption of the title of France, was reſtored to the 
duchv of Britany and earldom of Richmond; and Clauſe 19 E. TI. p. 
1. m. 14. dor/. did his lige homage to king Edward 1IL. as king of 
France in theſe words : © Monſeigneur, jeo vous recognoiſle droi- 
* turell roy de France, et a vous, come a mon ſeignior liege et droi- 
* turell roy de France, face mon homage pur le dit dutchy de Bre- 
* tagne, quel jeo claime tener de vous, mon feignior, et deveigne 
** yoltre home lige de vie, et de membre, et de terrene honor, a vivre 
* gt morir countre touts gents.” His ſon Fohn de Montford falling 


(3) Vide Brompton, p. 1196, | 


hack 
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back to the king of France loſt the earldom of Rickmond by judgment 
in parliament 7 AR. 2. but entered de records. Rot. Parl. 14 R. 2. n. 4. 

Theſe difficulties betel thoſe, that were ad frdem utriuſque regis ; 
they were lure to be loſers on one fide, and ſometimes on doth ſides. 

And thus far touching the oath of alligeance or fealty. 

_ UH. Theſecond expreſs obligation of the ſubject to his prince is that 

of homage. 
s This, tho it be no oath, but a very ſolemn profeſſion of duty, yet it 
hath always fealty performed with it, and after it ; for homage draws 
with it fealty, which mm caſe of ſimple homage done to a ſubje& is 
with the ſame exceptions as the homage 1s ; but in caſe of homagium 
l:geum it hath attending upon the performance thereof fidelitas ligea, 
or alligeance. 

The kinds of homage are three: 1+ Simple, as that which is per- 
formed to a mere ſubject by virtue of his tenure. 2. Homagium lt- 
geum. 3. Homagium mixtum. 

1. The ſimple homage, which is performed barely by reaſon of 
tenure, 1S that which Litt/cton deſcribes both in the words and cere- 
monies, £:þ.1L. cap. 1. (z), wherein always there is an exception of 
the faith due to the king. 

2. Homagium lgeum, which is thus : © Jeo deveigne voſtre 

[71] « home dz ceo jour en avant de vy et membre, et de terrene 
© honor, et a vous ſ{erra foyal et loyal, et foy a vous portera contre 


* touts gents, qe viure point, ou morier ;”* this is the form, that 


Fleta gives Lib. NI. ca. 16 (a). 
The ceremony 1s the ſame, when done to the king, as when it 1s 
performed to a meine lord, only Rot. Parl. 18 H. 6. n. 58. the cere- 


mouy of kiiling the king was diſpenſed with by reaſon of the danger 


of contagion in time of plague. 

And touching this homage theſe things are obſervable : 

1. It differs from the oath of alligeance, in that this is only by a 
profeſſion ; but alligeance is by an oath, tho the oath,of alligeance allo 
accompany tt. 

2. It differs in this, that, whereas all men above the age of twelve 
years are to take the oath of alligeance, whether they hold land, or 


not ; yet lige homage is not to be performed but by three ſors of per- _ 


ſons: 1, Such as hold of the king by homage, which tho it be per- 
formed in reſpeCt of tenure, yet it is homagium ligeum, becaule per- 


.(%) Sed. $5, | (a) Set, 2Ls 
| formed 
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formed to the ſovereign, and without any exception of the homage 
due to inferior lords. 2. Such as are dukes, earls, or viſcounts, or 
barons, tho they hold nothing of the king, yet at the coronation they 
perform a lige homage; the tenor whereof runs thus : © I become 
« your liege man of life and limb, and of earthly worſhip, and faith 
« and truth I ſhall bear unto you to live and die againſt all manner of 
« folk: fo God me help 1” and then he toucheth the crown, and then 
toncheth the ground ; nota, it refers not to any lands. 3. By prelates 
or biſhops; and this is not only at the coronation of the king, but 
after their eleQtion, and yrog the reſtitution of their temporahties, 
Vide Statyte 25 H. 8. cap. 2 | | 
Antiently the clergyinen Cele at the performance of homage to 
the prince ; but by the conſtitutions of Clarendon ſet down by Mat- 


thew Paris, þ. 101. they were bound to perform it, and it hath been 


hitherto praCtiſed ; only to gratify them in ſomething antiently it was 
indulged in this manner, viz. © Faciet elefius homegium & fidelitatem 
« regi, /icut ligeo domino ſuo, de vitd, & membris, & de 

« þyz erren Ne | 1 - 9 K [72] 

onore terreno, ſalvo ordine ſuo, priuſquam conſerretur ;? and, 
tho I do not find this ſa/vo ordine inſerted in after-times, yet there hath 
been a temperament added to that homage performed by clergymen, 
which it ſeems ſatisfied their ſcruple, their homage running thus: © 7 4» 
*« you homage, and faith, and truth bear unto you, our ſovereign lord, and 
* to your heirs kings of England, and 1 fhall dv, and truly achnowledve 
* the ſervice of the lands, which 1 claim to ho!d of you in the right of 
* the church, as God me help.” 
And this is fealty, as well as homage, for it 1s accompanied with an 


oath, tho it hath the —_— of FOEIINOR, and kiſhng the king $ 


cheek. | 
3. The agreements and differences baton that homage, that . is 
imply feudal, or by reaſon of tenure only, and this homage, that is. 
homagium ligeum, are theſe: 1. Becauſe tho homage 1s not to be done 
by any, but thoſe that hold by that ſervice, or by the nobility, or cler- 
gy, as before: yet when done to the king, it becomes homagium. 


ligeum 19 reſpect of the perſon to whom it is performed. 2. If it be 


| homage done to the king, it is homagium ligeum, and hath no excep- 
tion of homage due to others, 3. But principally the difference is in 
the effect of it, which is excellently deſcribed by Zerrien in his Com- 


ment upon the Cuſtumer of Normandy, Lib. III. cap. 1. Feudal hoe 


mage, that is REY {uch, binds only ratione feed! ; - therefore if the 
homager 
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homager alier), or deliver to his lord his fief, or fee, he is diſcharged of 
the obligation ; but lige homage, tho it may be performed by reafon of 
the fee in its kind or ſpecies, yet 1t principally binds the perſon ; and 
tho the fief itſelf be aliened, or transferred to auother, yet the obliga- 


' tion of lige homage coutinues. 


3. There are certain homages, that are mixt, and partly lige, and 


partly not; and they are of iwo kinds: 1. When the homage is per- 


formed to a prince, that is dovereign in relation to his ſubjeCs, yet 
owes a ſubjetion to ſome other prince ; this was the cafe of the prince 
of HY ales, and the king of Scots before mentioned, the homage, that 
they performed to the king of England, was ſimply lige homage, as we 
may rcad before, and particularly in /al/ingham's Ypodigma Newſtrie 
ſub anno 1291. (6b), where the tenor of the homage of John de 
[7 3] Baliol king of Scots 18 entred in hec verba : © Domine Edvarde 
& rex Angliz, ſuperior domne regni Scotie, ego Johannes Baliol rex Sco- 
« tiz recogno/co me hominem veſtrum ligeum de toto regno Scotize, & om- 
« nibus pertinentis, & hits, quee ad hac ſpettant ; quod regnum meum teneo 
« & de jure debeo £9 clamato tenere hereditarie de vobis 39 heredibus 
« veſtris regibus Angle, de vita & de membris, & de terrens honore 
« contra omnes homines, qui poſſunt vivere & mori.” 


I mention this homage of the king of Scots not to revive the antient. 


controverſy touching the ſubordination of that kingdom to this, for 


| that difference hath been long ſettled and at peace ; but only to apply 


my inſtances of rhe various + forts of homages performed by fovereign 


But the homage, that was performed by their ſubjects to them, 
was partly lige homage, and partly not ; it was lige homage as to 


| between the king of Scezs and them, and as to all perſons in the world, 


except the king of England ; for the king of Scots and prince of ales 


| had the rights of ſovereignty jura imperii as in relation to their ſub=- 
jeRs and all others, but the king of England. 


But in relation to the king of England, the homage performed to 


the prince of ales or king of Scots was not lige homage ; for there 


was an exception either expreſſed or implied at leaſt /alva fide domina 
regis Anglie, as appears plainly above. 

2. Another inſtance of a mixt homage is, when a ſovereign prince 
RE a vaſſalage, or poſſeſſion in another abſolute prince's dominion : 


this was the caſe of the king of Eng/and, in relation to the lordſ{hips | 


(b) & 1292 þ+ 4774 479: 480» 
and 
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and ſeignory he had in France, as Aquitaine, Arjou, and Picardy, &c. 
which were all held of the crown of France : theſe deſcended to king 
Edward III. the king of France required lige homage from the king 
of England for theſe territories ; the king of England, as king of 
England, had no dependence on France, and therefore for the more 
caution performed to the king of France for the dutchy of Aquitaine 
and other his poſſeſhons in France a general homage by : 
theſe words, © Nous entromys in homage de roy de France per [74] 
« ainſi, come nous et nous predeceſſors dues de Guyen eftoient jades en - 
« terent en homage des royes de France pur temps efteant;” and altho 
afterwards a ſettled form of homage was preſcribed in this caſe /c), y 
yet moſt evident it is, that it was not homagium ligeum, but only a 
feudal homage relative to thoſe territories of the crown of France, but 
but not at all with any relation to the perſon or crown of the king of 
England. | | | 

For the king of England had a double capacity, one as an abſolute 
prince, that owed no ſubjetion to the crown of France; nor to 
any other king, or ſtate in the world; in this capacity he neither 

| did nor could do homage to the king of France ; he had another 
capacity, as duke of Aquitaine, and in that capacity he owed a 
feudal, but not perſonal ſubjeRtion to the crown of France ; and in 
this latter capacity only, and as a different perſon from himſelf, as 
king of England, he did the homage, which was in truth no /ige hom- 
age, but a bare feudal homage, which I rather mention to reCtify the 
miſtakes of thoſe that call it a lige homage. 

But by the way I muſt obſerve, this feudal homage, as duke of _ 
Aquitaine, laſted not long; for in 14 E. 3 the king of England aſ- 
ſumed the title of king of France together with the arms of France 
by hereditary deſcent, which ſtyle his ſucceſſors have ever ſince 
uſed. : DS 

And indeed the name of lige homage from him, that was king of 
England, to the king of France, tho purely in the capacity of duke 
of Aquitaine, ſounded ſo ill, that when a peace was in treaty between 
the king of France and Richard Il. viz. Rot. Parl 17 R. 2 n. 16. 
the entry is made, * Fait a remember ge le roy, ſeigneurs, chivalers, et 
*« juſtices aſſenterent en ceſt parliament a le pees, purenſi qe notre dit 
* ſeigneur le roy ne face homage lige, et ſauant touts dits le liberty de 


(c) Vide Pat. 5 E, 3+ part Is mm. 17% 
ia 
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& Ia perſon noſtre ſeigneur le roy, et de ſon royalme de Angleterre et ds 
& ſes liges du dit royalme,”” and with power to reſort to the title of 
the crown of France, in caſe of breach of league by the king of . 
France: this is farther amplified by the ſpeech made openly by the 

[ ] ſpeaker of the houſe of commons. 7:4. n. 17. The homage 

' here meant was with relation to the duchy of Aguitaine, 
| which upon this treaty was to be delivered to the king of England. 

And thus much touching theſe two ſecurities of the ſubjeQts allige- 
ance to the king of Eng/and, wherein I have been the larger, becauſe 
many things occur in this buſineſs, that give ſome light to antiquity, 
and do not ſo commonly occur, and becauſe the great brand of high 
treaſon is, that it is a violation or breach of that ſacred bond from 
| the ſubjeCt to his king, commonty called alligeance, for the ſecurity 
whereof this oath of alligeance and hge homage were inſtituted, and 
effetually expounds the obligation, and duty of that alligeance, that 
is due from the ſubjeCt to the king. 

I ſhall now only mention thoſe two eminent oaths of ſupremacy, 
and obedience, tho there were befides them other temporary oaths 
Telating to the crown, as that of 25 H. 8. cap. 22. 26 H. 8. cap. 2 
28 H. 8 cap. 1. 35 HY. 8. cap. 1. 

The ſupremacy of the crown of England in matters eccleſiaſtical 
is a moſt unqueſtionable right of the crown of England, as might be 
ſhewn by records of unqueſtionable truth and authority, but this is 
not the buſineſs of this place ; yet nevertheleſs the pope made great 
uſurpations and incroachments upon the rizht of the crown herein. 

King Henry VILIL. in the twenty-fifth year of his reign having 
pared off thoſe incroachments in a good meaſure by the ſtatute of 
25 H.s. cap. 19, 20, 21. in the twenty-ſixth year of his reign the 
ſupremacy in matters eccleſiaſtical is rejoined and reſtored to the 
_ crown by the ſtatute of 26 H. 8. cap 1. 

The papal incroachments upon the king's ſovereignty in cauſes 
and over perſons eccleſiaſtical, yea even in matters civil under that 
looſe pretenſe of in ordine ad ſpiritualia, had obtained a great ſtrength, 
and long continuance, notwithſtanding the ſecurity the crown had 
by the oaths of fealty and alligeance ; ſo that there was a neceſſity 
to unrivet thoſe uſurpations by ſubſtituting by authority of parliament 
a recognition by oath of the king's upremary as well in clauſes 


eccleſiaſtical as civil. 
Ard 


| 
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And therefore after thoſe revolutions, that happened in the life, 
and on the death of Henry VIII. Edward VI. and queen Mary, 
. queen Elizabeth coming to the crown, the oath of ſupremacy 
was enaCted by the ſtatute of 1 Fliz. cap. 1. for the better ſecuring 
of the ſupreme authority of the crown of England as well in 
matters eccleſiaſtical as temporal ; which 1 ſhall not here repeat, 
but reſerve the ſame, and what is proper to be faid touching it, to a 
particular chapter hereafter /d). 

Afterwards the dangerous practices of popiſh recuſants gave the 
occaſions of enaCting of the oath of obedience by the ſtatute of 3 Js 
cap. 4. which TI ſhall likewiſe refer to its proper place. . 

And thus far touching alligeance, and the ſecurities of the ſame by 
the oath of alligeance, and the profeſſion of lige homage. 


See 4. Blackſ, Com. ch: vi. & Foſt, Diſcourſe on High Treaſon, p. 183 to 231, 397z 
398, & 1 Hawk. P. C,c, xvi. of h, treaſon, p. 33 t9 46, 


Concerning treaſons at the Common law, and their uncertaintye 


AVING ſhewn in the former chapter the kinds and bonds of 
fidelity and alligeance from the ſubje& to the king, I come 
to conſider of thoſe crimes, that in a ſpecial manner and vguny'y 
violate that alligeance, namely high treaſon. 
At Common law the crime of high treaſon had ſome kinds of 
limits and bounds to it. 
In the time of Henry II. Glanvil, who then wrote $ 
Lb. IV. cap. 1 £ 1. tells us of four kinds of crimina le@/@ [7 71 | jt 
 majeſtatis, viz. de morte regis, de ſeditione regni, de ſeditione exercitls pi! 


regis, and the counterfeiting of the great ſeal ; for as to the counter- _ | | L 

teiting of money, that came under the title of Crimen fal/z, and the | Hl 

_ puniſhment thereof antiently was various ; but of that particular - bt: 

hereafter. I l 

Brafon, that wrote in the time of few It Lit. III. cop. 3. [7 

* Siquis auſu temerario machinatus ſit in mortem domint regis ; vel alt= = { i 

(d) Vide poſtea cap, 2. 

VYoL. 1, New & quid 
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&« quid eperit, vel agi procuravcrit ad ſcditionem (a) demini regis, wel 
&* exercitiis ſui; vel procurantibus auxilium © confilium prebuerit, vel 


« conſenſum, licet id, quod in voluntate habuerit, non perduxerit ad 


« effeftum;” to which he adds counterfeiting of the ſeal and money ; 
which, tho they come under cr:men falfr, yet are reckoned by him 
among the crimina le/# maje/tatis : tho in theſe old authors treaſon 
is ſometimes expreſſed by the name of /c4ition, yet that word is too 


general and comprehenſive of other offenſes not capital, as well as - 


of treaſon; and therefore a charge of ſedinon againſt the king, or of 
exciting ſedition, or of ſpeaking, writing, or doing any thing /editi- 
ouſly, doth not amount tb a charge of treaſon ; and therefore it was, 
that in the caſe of Sez/den and others, Trin. 5 Car. B. R. (b), when 
upon. an habeas corpus the parties were returned committed by the 


[78] privy council by the king's command for ſiirring up ſedition 


againſt the king, the priſoners were bailed in the king's 
court, becauſe it amounted not to a charge of treaſon, for ſedition in 
a true legal ſignification doth not import treaſon. 
__ #teta, who wrote in the time of Edward I. agrees almoſt verbas 
tm with Brafon, viz. Lib. Tl. cap. 20, 21 (c}). 
Britten, who made his book in the time alſo of king Edward I. 


reckons up treafons much in the ſame manner, yet makes ſome ad- 


ditions, cap. 8. de treſon; © Grand treſon eſt-a compaſſer noſtre mort, 
* on dificriter nous de nefire royalme, ou de fauſer neftre ſeal, ou de 


& countrefaire noftire monoye, ou de la retoundre.” 


(a) In the &afe of Mr. Selden this is ſup= 
Poled to be the true reading, but in moſt 
of the MSF, of Braflon the word in this 
Place 18 ſeduftionem, altho in other places 
of the fame chapter the word ſed:!0 1s 
uleds Fleta makes frequent uſe of the 
word SeduGito, Tv, I. cap. 20. 1 cap. 21. 


IJ, 2, 3. {the laſt of which places ſeems 
to be a direct tranicript from Bratton) tho. 


the word ſedit'o i5 once 1rd by him, diffo 
capite, & 8, and Braton afterwards in this 
lame chapter ſtyles a traitor /cduffor, 
Hengham, cap. 2. and Clanuil, Ltb. I. 
cap. 2, both of them place /ed:t:onem 1n the 
Tark of treaſons, and ſo 1t was efteemed 
by the Civil law. Di. , L1b, XLVIII., tt. 
4- ad ler, Tur. Majeſtults, Ct... IQ. Le 
pens, l. g8. 52 Seqitto continued to be 
the technical word in legal p rocceGings (as 


will appear from ſeveral records hereafter. 


guoted) until the terms froditto © prodte 


torie prevailed 1n its room, which laſt word 
mujt now be neceilarily uſed in every in- 
dictment of treaſon, 3 Co. Inf. 4, 12, 15. 

(b) Mich. 5 Car. I. Vide Rujſhworth's Hiſe 
torical Collettions, Fol. I. þ. 679. Appenarxy 
þ. 18, &c. Selderi Opera, Vol. VI. þ. 1033» 
The court was content, that they ſhould 
be bailed, but ſaid, that they ought to find 


ſureties alſo for their good behaviour : they 
had their ſuretes re:dy for the bail, but. 


they were remanded to the Tower, becauſe 
they would not find ſuretics tor the good 
bet:aviour., Seiden was not hailed tall May 
1631, and not diſcharged from his bail till 
Tanuary 1634, Vindicice Maris Clauſi, Seldent 


Op:ra, Vol. IV. fe 1427, &c.. 


(c) He does not rank the tounterfeiting 
of the ſeal or of the coin among the crt- 
mina leſa majefiatis 'as Erafton does), but 
among the cr:mina faife, L1b, I, cape 22+ 


And 
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And cap. 22. de appeles : * Sont afcunes felonies, que touckent noftre 
« ſuyt, et potent eſtre ſuys pur nous, ficome de vers nos mortels enemies, 
« de noftre ſeal, de noſtre corone, et de noftre monoye fauſe.” 

Again; * En primes, cet a dire, de appels de felonies, que potent 
&* eftre faitz par nous, et nemye pour nous, /rcome de irefon, et de com- 
« paſſement purveu vers noftre perſone pour nous mettre a mort, ou noftre 
« compayne, ou noſtre pere, ou noſtre mere, ou nous enfauntz, on nous 

* difleriter de noftre royalme, ou de trahir noſtre hoſte, tout ne ſoit tiel 
6 compaſſement mys en effect.” - 

And in the latter end of the ſame chapter, © Er de fauſyn de nifire 
* ſeal, & de noſire monoye, purra lenſeur appels pour nous en meſme la 
© manere, et aufi del purgiſcr de noſtre compayne, ou de nous filles, ou 
&* des norices de nos enfauntz: (d) En queux caſes foit le jugement, de 
efire treyne, . et pendu, Wc.” By theſe various expreſhons of | 
Britton 1t appears, that the crime of high treaſon was very [79] 
uncertain; ſometimes ſtyled under the name of felony, fometimes 
had the puniſhment of petit treaſon applied to the crime of high 
treaſon, and fome crimes mentioned, as treaſons, which were not fo 
taken by Brafon, or Fleta ; and indeed mm the farther purſuit of this 
argument we ſhall find, that at common law there was a great latie 
tude uſed in raifing of offenſes into the crime and puniſhment of 

_ treaſon, by way of interpretation and arbitrary conſtruction, which 
brought in great inconvenience and uncertainty. | 
* In the parliament of 33 E. 1. now priated {e}, which is lkewiſe 
entered P.33 E. 1 Rot. 22. Nortl't. coram rege : Nicholaus de Segrave 
was impeached {f) de eo, quod © cum dominus rex ninc 11 !tima gu- 
* erra ſud Scotiz inter hoſles & inimicos juss extitifſet, & idem Ni- 
* cholaus de Segrave homo ligcus tenens de rþ/o domino rege per homa- 
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(d) According to the Mirror of Tuſlice, 
P21, 22, high treaſon is committed, 1. 
Per ceux, que occident le roy, ou compaſſent de 


faire, 2. Per ceux, quite luy diſheritent de! roy- 


alme, per [ceux que] trahifſent un hoſt, ou 
compaſſent F le fied I. Yn Ceux =O 
ror, que ſpargiſſent le femme le roy, le file te 
roy kpuf?/ legitime, avant ceo que elle ſort 
mary, en la garde le roy, ou la nurice le ant le 
feire le 70y,—Theſe are the only offenſes, 
which that treatiſe calls Crimes de Majeſty. 
Counterfeiting of the king's {eal or money 
is ranked under Fauſonnery, þ. 29. And 
every ſpecies of petit treaſon 18 ſtyled 
[ op þ. 30. as Ut is alla by Britton, 
£#7, 5, 


It is one of the articles againſt Roger 
Mortimer, Rot. Parl. 4 E. 3n.1.28 £, qn, 
8, that he compalled to deftroy Jes nurriz 
le roy. If a private lord was 1njured in 
this manner, 1t was antiently petit treaſon: 
& Traditores autem, qui dominum dominamve 
6« rnterfecermt, vel qui cum uxoribus domino« 
« rum ſuorum, vel fultabus, vel nutricibus dome 
& norum Concubuerint,”” &c, Fleta, Lib, I. 
cap. 37. \ 4. ** Ou diſparage ma file, en ma 
* chambre, ou ma femme, 0u la norrice, ds 
« mon here, Ou le auii, Ec.” Mirrotr de 
& Fuſiice, þ. 31. Vide Britton, cap. 22, (70) 

(e) in Ryley's Plactta Partimentaria, þ. 
266. 

(f) Per Nicholaum de Warewick, qui ſequi- 
tur pro doming Tege. 
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« mjum & fidelitatem in caden guerra in exercitu & auxilio 1þ/ius come 
* morans ect; idem Nicholaus de Segrave motu proprio, malitiosd, 
« & abſque cauſd rontemionem & diſcordiam verſus Johannem 9e 


«. Crumbwell in eodem exercitu / militer in auxilium regis exiſtentem 
« movebat,” laying great iniquities to his charge ; that Crumbwell 


offered to defend himſelf againſt theſe imputations, as the king's court 
ſhoull award: Er ad hoc fidem ſuam ei dedit ;. et poſt ejuſdem fidei 
dationem predifius Nicholaus elongando fe & ſuos, & extrahendo pre- 
difum Johannem & ſuos ab exercitu & auxilio 1þfrus domint regis, 
quantum in ipſo Nicholao fuit, eundem dominum regen mter inimices 


| ſues periculs hoſtium ſuorum relinquendo ſprevit, & prediftum Johan» 


nem ad ſe defendendum incuria regis Franciz adjornavit, & certum diem 


F ei dedit ; et fic, quantum in eo fuit, ſubmittens & ſuljiciens dominium 


regis & regni Angliz ſubjeftion: domint regis Franciz; and that in pur- 
ſfuance thereof contrary to the king's prohibition he took hig 

[8 0] : journey towards France ; and that he did this © neguiter & ma. 
& litzose in perſone domin: regis periculum, curie ſue contemptum, corone 
&« & dignitatis ſux regia lefionem & exharedationem manifeſtam, & 
6 contra ligeantiam, homagium, Juramentum, & fidelitatem, quibus ipſe 
& domino regi tencbatur.” Segrave confeſſed the offenſe. The lords 
in parliament are charged by the king upon their alligeance to. give 
advice, what puniſhment was to be inflicted ; © Qu: omnes habito ſuper 
& hac diligenti traftatu & adviſamento, con/ideratis & intelleftis omni» 
& bus in difto fatto contentis & per prediftum Nicholaum plene & ex 


6 preſs? cognitis, dicunt, quod crimen hujuſmodi meretur penom amiſe 


& fonts vite, &c.” but he was after pardoned. 

Which judgment ſeems to import no leſs, than the crime of high 
treaſon, tho the whole Judgement be not declared at large but with 
an &c, | | 

Accroaching of royal power was a uſual charge of high treaſon 
antiently, tho a very uncertain charge, that no man could well tell 
what it was, nor what defenſe to make to it. | 

The great charge againſt the Spencers about the 1 E: 2. was, that 
they did accroach royal power, whereof ſeyeral inſtances are given (g ). 

The great charge againft Roger Mortimer in the parliament of 4 
E. 3. next to that of the procurement of king Edward Il's death, 
was accroaching of royal power, whereof ſeveral inſtances are given; 


(g) Vide Knighton, p. 2545, 2547+ Edit, Twyſdene 
FO but 
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but he had judgment by the lords in parliament to be drawn and 
hanged, upon that article only, that concerned the death of king Ed- 
ward Il. Vide infra cap. 14%. | - 

Trin. 21 E. 3. Rot. 23. rex coram rege. Jo/in Gerberge, Knt. in- 
dicted © Quod ipfe fimul cum alits in campo ville de Royſton in altd 
regid firatd,” rode armed with his ſword drawn in his hand modo 
guerrino, and aſſaulted and took Y/illiam de Botelisford, and detained 
him, till he paid 90/7. &:, and took away his horſe, & uſurpando /ibz 


« infra regnum regis regiam poteſtatem ipſo domino rege in partibus 


« -xteris exiſtente, contra ſui ligeantiam, & regis & corone ſue 


prajudicium, & ſeditionem manifeſtam :** he prayed his clergy, g 
but was ouſted of it, Quia privilegium clericale in kujuſmodi ay 
 calu ſeditionis ſecunditm legem & conſuetudinem regni haftenus obtentas 
& uſitatas non eft allocandum {+} : but yet he refuſing to plead was 
not convicted, as 1n caſe of treafon, but was put to penance, ad pe- 
zitentiam ſuam ; two of his companions being convicted by verdict, 
had judgment, quod diftrahantur & ſuſpendantur, 

This judgment it ſeems troubled the commons in parliament, who 
thought, that the accroaching of royal power was ſomewhat too 
| gencral a charge of treaſon before the ordinary courts of juſtice, tho 
it had been uſed in charges of treaſon in parliament ; and therefore 
in the parliament following held Craftino Hi/2rii 21 E. 3. n. 15. 
there is a petition in parliament in theſe words : [tem pric Us come 
men. ge come aſcuns des guſtices en place devani enix ore de novel ont 
adin/ges pur treaſon accrochment de royal pier, pry le dit commen, que 
le 51191 foit delclare en ceo parlement, en quole caſe ils accrachent royal 
por, per que? les ſeipneurs perdent lour profit de le forfeiture de lour te- 
nent:, et les arreynes beneficie de jeint efoliſe. 

Ro. En les caſ's, ou ticl judgments font rendus, ſont les points des 
tieux treaſons et accroc/incuts declares per meſmes les judgments. 


in 22 AF. 49. (7), it appears, that Fehr at Hill was indiCted, and 


attaint of high ireaion for the death of Adam de Walton nuntii domint 
regis mift in mandatum ejus exequendum. 

And in the year before, viz. 21 E. 3. 23. it ſeems admitted, that 
an appeal of treaſon lies for the killing one of malice prepenſe, that 
was ſcent in aid of the king in his wars with certain men of arms. 


'b' For the ſame reaſon clergy was re= Rex. de quo wide poſteds 
fuſcd in Thorpe's Cale, To 21 E, 3. Rot, 23 (7) &. Treaſon 14+ 
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King Edward II. being depoſed, and committed priſoner to Barclay 
caſtle under the cuſtody of Fon Matravers and Thomas Gurney, was + 
there by the procurement of Roger Martimer barbarouſly murdered ; 
for which Afortimer and Gurney were attainted of treaſon by judgment 
of the lords in parliament. 4 E. 3. n. 1, 5. (#}). Tn, 

\ AMatravers was ſuſpected to be guilty, but yet he played 
[82] another game, for tho he knew of the death of Edward II. 
yet he informed Edmund earl of Kent, half-brother to Edward 1I. 
that he was living ; the earl therefore with many others raiſed a force 
For his deliverance, but prevailed not, but was for that faCt aitainted 
of treaſon, anno 3 E. 3. which attainder was afterwards in the par- 
lament 28 £, 3. reverſed, and the grand child of the earl of Xext 
reſtored (/): Folhn Matravers, who it ſeems had animated the in- 
ſurreQtion of the earl of Kent, tho he fled into Germany, yet by judg- 
Ment of the lords in parliament 4 E. 3 ». 3. was attainted of treaſon 
for the death of the earl of Kent: the words of the records ares 
«& Tres-touts les peres, counts, et barons aſſembles a cet parlement a 
Weſtminſter /* ont examine ef/traitment, et ſur ce ſont aſſentus et ac- 
& cordes, ge John Matravers /: ef? culpable de la mort Eſmon count de 
« Kent le uncle no/tre ſeigneur le roy qe ore eſt, come celui qe principal- 
ment, trayterouſment et fauſment la mort le dit counte compaſſa iſſint, 
& ge la ou le dit John ſavoit la mort le roy Edward, ne pur quant le 
& dit John par enginous manner et par ſes fauſſes et mauveyſe ſubtilties 
« fift le dit counte intendre la vye le roy, le quel fauſſe compaſſement fuſl 
& cauſe de la mort le dit counte et de tout Ie mal ge f' enſuift, par quot 
& les fus-dits peres de la tre et jugges du parlement aJuggent ct agardent, 
& gue le dit John ſoit tree, pendus, et decolle, come ireitre, queu party 
«& gil foit eftre troue.” | FF Il 

Upon this judgment atravers brought a petition of reverſal. Rot, 
Parl. 21 E. 3. n. 65. dor/. but nothing was done upon it ; but Rot. 
Parl. 25 E. 3. þ. 2. 1. 54, 55. he was reſtored by aCt of parha- 
ment. | | | | | 

By theſe, and the like inſtances, that might be given, it appears, 
how uncertain and arbitrary the crime of treaſon was before the 

Natute of 25 FE. 3. whereby it came to paſs, that almoſt every offenſe, 
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(k) Vide Rot, Parl. 28 E. g.n.8. when 3. ». 11, 12, upon the petition of Edmund 
the judgment againſt Mortimer was re= his eldeſt ſon, and Margaret countels dows 


verſed.  agerof Kent; and Edmund the fon was 16» 
(/) That attainder was reverſed long itored, 


before, wize 4 E. 3. Vide Kot. Parl. 4 E. 


tha 
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that was, or ſeem'd to be a breach of the faith and alligeance due to 
the king, was by conſtruction and conſequence and interpretation 
raiſed into the offenſe of high treaſon. 

And we need no greater inſtance of this multiplication 
.of conſtructive treaſons, than the troubleſome reign of king L 3] 
Richard IT. which, tho it were after the limitation of treaſons by the 
ſtatute of 25 F. 3..yet things were ſo carried by factions and parties 
in this king's reign, that this ſtatute was little obſerved; but as this, 
or the other party prevailed, ſo the crimes of high treaſon were in a 
manner arbitrarily impoſed and adjudged to the diſadvantage of tha 
party, that was intended to be ſuppreſſed ; ſo that de fatto that king's 
zeign gives us as various inſtances of theſe arbitrary determinations of 
treaſons, and the great inconveniences that aroſe thereby, as if in- 
deed the ſtatute of 25 E. 3. had not been made or in force. And 


tho moſt of thoſe judgments and declarations were made in parlia- 


ment {*, ; ſometimes by the king, lords, and commons; ſometimes 
by the lords, and afterwards afirmed and enacted, as laws ; ſometimes 
by plenipotentiary power committed by acts of parliament to parti- 
cular lords and others, yet the inconvenience, that grew thereby, 
and the great uncertainty, that happened from the lame, Was ECx- 
ceedingly pernicious to the king and his kingdom. 

I thall give but ſome inſtances. Kot. Parl. 3. R. 2. n. 18. John 
Imperial, a public miniſter, came into the kingdom by the ſafe-condut 


of the king, and he was here murdered (m); aud an indictment 
taken by the coroner upon the view of his body, ©* Quel caſe examine 


« of d: fpute entre les feigneurs et commons, et puts monſtre au roy en 
« plein parlement, eſtoit illoques devant noſre dit ſergneur le roy declare, 
«« determine, et aſſentus, qe tiel fait et coupe eft treaſon, et crime de royal 


* majcfly blemy, cn oo” caſe y ne doet allouer a null; de enjoyer privis' 


&« lege de clergy (n).” 

This declaration, it is true, was made. and crafted upon the clauſe 
in the latter end of the ſtatute of 25 £. 3. wocking enring of 
treatons by parliament. | 


In the parliament of 10 R. 2. there was a large commiſſion ( o) 


granted by the king upon the importunity of certain great 

lords, and of the commons in parliament, to the archbiſhop [94] 
(*) This was the reaſon ws the ſtatute (m)) Holin. Chron, þ, 42.2. 60. b, 

of 25 E. 3. was not followed, becauſe that (n) See 3 Co. [nſlit, 8. 


Raivte was not thought to limit declaras Co) Sce this commiſſion 10 R. 2, cap. I. 
Uong in parliament, and Srate Trials, Yel. I, þ. 3e 
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of Canterbury and others for the reformation of many things ſuppoſed 
to be amiſs in the government ; which commiſſion was thought to 
be prejudicial to the king's prerogative. , -Vide Rot. Parl. 10 R. 2. 
n. 34. Rot. Parl. 21 R. 2.-n. 11. 

After this, viz. 25 Aug. 11 R. 2. the king called together the two 
chief juſtices, and divers others of the judges, and propounded divers 
queſtions touching the proceeding 1 that parliament, and the obtaining 
of that commiſſion ; and they gave many liberal anſwers, and among 
| the reſt, © Qualem penam merentur, qu: compulerunt five attdrunt re- 
* gem ad conſentiendum confeftiont diftorum flatuti, ordinationis, & 
© commiſſionis ? Ad quam queſtionem unanimiter reſponderunt, quod 
& ſunt, ut proditores, merito puniendi : Item qualiter funt ul: puniendi, 
& gu: impediverunt regem, quo minus poterat exercere, que ad regalia 
« & prerogativam ſuam pertinuerunt ® Unanimiter etiam reſponde- 
« 'runt, quod ſunt ut proditores, etiam puniendi,”” with divers other 
queſtions, and anſwers to the like purpoſe {p ). TIOuN 

This extravagant, as well as extrajudicial declaration of treaſon 
by theſe judges, gave preſently an univerſal offenſe to the kingdom ; 
for preſently it bred a great inſecurity to all perſons, and the next 
parliament craſt:zo purificationis 11 R. 2, there were divers appeals 
of treaſons by certain lords appellors, wherein many were convict 
of high treaſon under general words of accreaching royal power, ſub- 

werting the realm, &c. and among the reſt thoſe very judges, that had 
' thus liberally and arbitrarily expounded treaſon in anſwer to the king's 
queſtions, were for that very cauſe adjudged guilty of high treaſon, 
and had judgment to be hanged, drawn, and quartered, tho the execu- 
tion was ſpared (q); and they having led the way by an arbitrary 
conſtruction of treaſon not within the ſtatute, they fell under the ſame 
fate by the like arbitrary conſtruCtion of the crime of treaſon. 

Wy Neither did it reſt here, for the tide turned, and in Rot. 

[35 ] Parl. 21 R. 2. n. 12, 13. the commiſhon before-mentioned, 
and the whole parliament of 11 KR. 2. is repealed, and a new appeal 
of treaſon againſt the duke of Glouce/ter, earl of Arundel, and the 
commiſfoners in the former commiſhon, and the procurers thereof 
under that common ſtyle of accroaching royal power, whereupon 
divers of them were condemned as traitors: and z. 18. there were 


(fp) See the queſtions and anſwers, State except Trefilian, who was executed iccorde 
Trials, Vs. I. þ. 8. | ing to the judgment, Sce State Trials, 
(4) They were all baniſhed to Ireland Fol, I. p. 13y 14» | 


four 


| 
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four points of treaſon farther declared, viz. * Cheſcun qe compaſſe, et 
« purpoſe la mort le roy, ou de lui depoſer, ou de ſufrendre ſon homage 
« [zege, ou celuy, qe levy le people, et chivache encountre le roy a fare 
« guerre deins ſon realme, et de ceo ſoit dument attaint, et acjugge en 
« yarlement, ſoit adjuggez come traytor de haut treaſon encountre Ia 
« corone, et forfeit de ui, et de ſes heyres, quecunques touts ſes terres, 
« tenements, et poſſeſſions, et libertys, et touts autres inheritements, queusx 
« | ad, ou aſcun aatre a ſon oeps, ou avoit le jour de treaſon perpetres, 
« |; bien en fee tayl, come de fee ſimple, au roy. 

Theſe four points of treaſon ſeem to be included within the ſtatute 
of 25 E. 3. as to the matter of them, as ſhall be hereafter ſhewed ; 
but with theſe differences, viz. 1. The forfeiture is extended farther 
than it was formerly, namely to the forfeiture of eſtates-tail and uſes. 
2. Whereas the antient way of proceeding againſt commoners was 


| by indictment, and trial thereupon by the country, the trial and judg- 


ment 1s here appointed to be in parliament. 3. But that, wherein 
the principal inconvenience of this a&t lay, was this, that whereas 


the ſtatute of 25 F. 3. required an overt-act to be laid in the indict- 


ment, and proved in evidence, this aC hath no ſuch provifion, which 
left a great latitude, and uncertainty in point of treaſon, and without 
any open evidence, that could fall under human cognizance, fſub- 
jeted men to the great puniſhment of treaſon for their very thoughts, 
which without an overt-a&t to manifeſt them are not triable but by 
God alone. | 

Theſe were the unhappy effets of the breaking of this great 
boundary of treaſon, and letting in of conſtruQtive treaſons, which 
by various viciflitudes and revolutions miſchieved all parties firſt or 
laſt, and left a great unquietneſs, and unſettledneſs in the 

| Cen, [86] 

minds of people, and was one of the occaſions of the un- 
happineſs of that king. 


Henry IV. vuſurping the crown, , and the people being ſufficiently 


ſenſible of the great miſchiefs they were brought in by theſe con- 
{truCtive treaſons, and the great inſecurity thereby, Rot. Parl. 1 H. 
4. n. 70. the parliament of 21 KR. 2. is entirely repealed, that of 
11 R. 2. entirely revived ; and it was enacted (r), that a parlia- 
mentary authority be not for the future lodged in a committee of 


particular perſons, as it was done 21 R. 2. Et auxint meſme noſtre 


* ſeigneur le rey de fon propre mortif reherceant, ge come in le dit par- 


| (7) See r H. 4. cap. 3,4 & 5. 
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« lement tenuz Pan 21. y fueront ordeynes per eflatute pluſeurs pains 
« de treaſon, fi qe y ne avoit afcun home, ge ſauoit, come il ſe deuft 
& ſavoir, de faire, parler, ou dire pur doybt des tielx paines, diſt, ge 
«* {a volunte efi tout outrement, qe en nul temps avener aſcun trayſon 
« fait adjugges autrement qul ne feuſt ordeignez par ſlatute en temps de 
& {on noble atel le roy F. le 3. ge dicu afſoyl ; dont les dits feigneurs et 
& comens fuerent tres grandment rejoyces, et mult humblement ent re- 
&« mercierent noftre dit ſeigneur le roy {[).” 

Now altho the crime of high treaſon 1s the greateſt crime againſt 
faith, duty, and human ſociety, and brings with it the greateſt 
and moſt fatal dangers to the government, peace, and happineſs of 
a kingdom, or ſtate, and therefore is deſervedly branded with the 
higheſt ignominy, and ſubjected to the greateſt penalties, that the 
law can inflict; yet by theſe inſtances, and more of this kind, that , 
might be given, it appears, 1. How neceſſary it was, that there 
ſhould be ſome fixed and ſettled boundary for this great crime of 
treaſon, and of what great importance the ſtatute of 25 E. 3. was, 
in order to that end. 2. How dangerous it is to depart from the 
letter of that ſtatute, and to multiply and inhanſe crimes into treaſon 
by ambiguous and general words, as accroaching of royal power, ſub- 


= verting of fundamental laws, and the like ; and 3. How dangerous it 


is by conſtruction and analogy to make treaſons, where the letter of 
; the law has not done it: for ſuch a method admits of no 

[ 7] limits or bounds, but runs as far as the wit and invention of 
accuſers, and the odiouſneſs and deteſtation of perſons accuſed will 


carry men {tz}. 
| See 4. Bla, Com, c. vi, and Foſt, Diſcourſe on High Treaſon, page 183 to 251. 


< 


CHAP. Xl; 
Touching the flatute of 25 V. 3. and the high treaſons therein declared. 


Parliament was held on Wedneſday on the feaſt of St. Hill. 
P 25 FE. 3. at which parliament the ſtatute declaring the points 
of treaſon was made. The petition of the commons, upon which it 


) See 1 H: 4. cap. 10. | | ly ftrong againſt conſtrutive interpreta= 
(:) This reaſoning of our author 18 equal« tions of compaſſing the death of the king. 
YE was 


was made, 1s Rot. Parl. 25 E. 3. þ. 2. n. 17. in theſe words: © Item 
&«& come les juſtices noſtre ſeigneur le roy affignes en diverſes countees 
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ajuggent les gents, qe ſout empeches devant eux, come treitors par 
divers cauſes diſconus a la camen eſtre treiton, qe pleſe a noſtre 
ſeigneur le roy. par fon counſel, & par les graunts & ſages de la 
terre declarer les points de treſon en ceſt preſent parlement. 

& Ro'. Quant a la petition touchant treiſon noſtre ſeigneur le 
roy ad fait declarer les articles de ycele en manner qe enfſuit : ceft 
afſavoir, en caſe quant home face compaſer ou ymaginer la mort 
noſtre ſeigneur le roy, ou madame fa compaigne, ou de lour fitz 
primer & heir; ou fi home violaſt la compaigne le roi, & la eiſne 
fille ie roy nient marie, & la compaigne a leiſne fitz & heire du 


roi; & fi home leve de guerre contre noſtre ſeigneur le roy en 
ſon royalme ; ou ſoit adhereant as enemies noſtre ſeigneur le roy 


en le royalme, donant a eux eide, & confort en ſon royalme ou par 
aillours, & de ceo provablement ſoit atteint de overt fait par gents 


 & lonr condicion: Et fi home contreface le grant ſeale [88] 


le roy, ou ſa monoie, & fi home apporte fauſſe monoie 

en ceſt royalme contrefait a la monoie dengleterre, fi come la mo- 
noie appellee Zuſjeburgh, ou autre ſemblable a la dite mono1e 
dengleterre, ſachant la monoie. eſtre fauſſe, pur marchander ou 


paiement faire en deceit noſtre ſeigneur le roy & de ſon people: 
Et fi home tuaſt chancellor, treaſurer, qu juſtice noſtre ſeigneur le 


ro1 del un baunk, ou del autre, juſtice en eir, des affiſez & de touz 
auters juſtices afſtignez a oyer & terminer, efteantz en lour places 
enfeſant lour office. Et fait a entendre qe en les caſes ſuſnomees 
doit eſtre ajuggee treiſonce, qe eſtent a noltre ſeigneur le roi & a 
ſa royale majeſte, 8& de tiels maneres de treiſon la forfeiture des 
eſcheets appertient a noſtre ſeigneur le roy, fibien des terres, & 
tenementz tenuz des auters, come de lu1 meſme : oueſque ceo il y 
ad autre manere de trezſon, ceſt affavoir, quant un ſervant tue ſon 
meſtre, une feme, qe tue ſon baron, quant home ſecular ou de 


religion tue ſon prelate, a qi 1] doit foi & obedience, & tiel manere 


de treiſon doun forfeiture .des eſcheets a cheſcun ſeigneur de ſon 


fee propre ; & pur ceo qe pluſours autres cas de ſemblable treifon 


purront eſchater en temps avenir, queux home ne purra penſer ne 
declarer en preſent, aſſentu eit qe qui autre cas ſuppoſe treiſon, 
qe neſt eſpecifietz peramoat, aviegne de novel deuant afcuns uſ- 


tices, demoerge la juſtice ſanz aler a juggement de treifon, rant- 


que 
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88 HISTORIA PLACITORUM CORONEZ. : 
* que per devant noſtre ſeigneur le roy & fon parlement ſoit le caſe : 
« monſtre, & declare, le quel ceo doit eſtre ajugge treſon, on aut? [> 
« felonie ; & > par cas aſcun home de ceſt royalme chivache armee ; 
© geſcovert, ou ſ{ecretment ad gentz armez contre aſcun autre pur : 
« Ji tuer ou deſrobber, ou pour lui prendre 6c retener tanque il face bf 
* fyn ou raunceon pur fa deliverance avoir, neſt pas lentent du roy : 
| « &du ſon counſei], qe en tiel cas ſoit ajugge treiſon, einz ſoit ajugge I 
& felonie, ou treſpaſs ſolone la ley de la terre auncienement vuſee, & : | 
&« ſolonc ceo que le cas demand : Et fi en tiel cas, ou autre ſ-m- EI 
5 blable devant ces heures aſcun juſtice eit ajugge treiſon, & | : | 
[89] < par ycelle cauſe les terres & tenementz devenuz en la maine 
« noſtre ſeigneur Te roi come forfaitz, eient les cheites ſeignours de fee o | 
5 Jour efcheets des tenementz de eux tenuz, le quel qe les tenementz _ bj | 
&« ſoient en la maine le roi ou en main dauters par doun, ou en autre p 
« manere: ſayant toutes foits a noſtre ſeigneur le roi lan, & le waſt, _ . 
« & auters forfeitures des chatelx, qe a lui attient en les cas ſuſno- q 
* mez, & qe briefs de /cire Faczas vers les terre-tenants ſoient grantez #1 
« en tiel cas ſanz autre original & fanz alover la protection noſtre p 
* ſeigneur le roi en la dite ſuyte ; & de les terres, qe ſont in la maine k 
* le ro1, ſoient grantes briefs as viſcontz des countees la, ou les terres E 
* ſerront, de ouſter la maine ſanz autre delaie.” z 


"The ſtatute itſelf is drawn up upon this petition and anſwer, and 


differs nothing in ſubſtance from the anſwer to the petition upon ; 
the parliament-roll : the ſtatute itſelf runs in theſe words : ** tem, + 
« whereas divers opinions haye been before this time in what caſe ? 
* treaſon ſhall be faid, and in what not, the king at the requeſt of ! : 
* the lords and of the commons hath made a declaration in the { 


* manner, as hereafter followeth ; that is to ſay, when a man doth 
* compaſs or imagine the death of our lord the king, or our lady his 
'<. queen, or of their eldeſt ſon and heir; or if a man do violate the 
& king's companion, or the king's eldeſt daughter unmarried, or the 
« wite of the king's eldeſt ſon and heir ; or if a man do levy war {0 
&* againſt our lord the king in his real, or be adherent to the king's 
&« enemies in his realm, giving to them aid and comfort in the realm 
&« or elſewhere, and thereof be provably /«) attainted of open deed p 
* by the people of their condition ; and if a man counterfeit the 6.1 
$ king's great or privy ſeal, or his money ; and if a man bring falſe 


(a) gee 3 Co. Irfit: Þ+ 12% 
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« money into this realm counterfeit to the money of England, as 
« the money called Lu/iburgh, or other like to the ſaid money of 
« England, knowing the money to be falſe, to merchandize or make 
« payment in deceit of our lord the king and of his people: and if a 
« man flay the chancellor, treaſurer, or the king's juſtices of the one 
« bench or the other, juſtices in eyre, or juſtices of aflize, and all 
« other juſtices afligned to hear and determine, being in 
_ & their places doing their offices. And it is to be under- [99] 
« ſtood, that in the caſes above rehearſed that ought to be judged 
& treaſon, which extends to our lord the king and his royal majeſty, 
« and of ſuch treaſon the forfeiture of the eſcheats pertaineth to our 
« lord the king, as well of the lands and tenements holden of others, 
& as of himſelf : and moreover there is another manner of treaſon, 
« that is to ſay, when a ſervant flayeth his maſter, or a wife her 
& huſband, or when a man ſecular, or religious, flayeth his prelate, 
* to whom he oweth faith and obedience ; and of {uch treaſon the 
« eſcheats ought to pertain to every lord of his own tee: and be- 
* cauſe that many other like caſes of treaſon may happen in tume 
* tocome, which a man cannot think nor declare at this preſent time, 
&« jt is accorded, that if any other caſe ſuppoſed treaſon, which is 
© not above ſpecihed, doth happen before any juſtices, the juſtices 
& ſhall tarry without any going to judgment of the treaſon, till the 
* cauſe be thewed and declared before the king and his parliament, 
* whether it ought to be judged treaſon, or other {b ) felony : and 
* if par caſe any man'of this realm ride armed covertly, or ſecretly 
« with men of arms againſt any other to flay him, or rob him, or 
« take him, or retain him, till he hath made fine or ranſom for to 
* have his deliverance, it 1s not the mind of the king, nor his 
« council, that in ſuch caſe it ſhall be judged treaſon, but ſhall be 
« judged felony, or treſpaſs according to the laws of the land of old 
« time uſed, and according as the caſe requireth. And if in ſuch 
_* caſe, or other like, before this time any juſtices have judged trea- 
* ſon, and for this cauſe the lands and tenements have come into 
© the king's hands as forfeit, the chief lords of the fee ſhall have 
© the eſcheats of the tenements holden of them, whether” that the 
* ſame tenements be in the king's hands, or in others by gift, or in 
* other manner; ſaving always to our lord the king the year aad 


(>) The old tranſlation ſeems here to abbreviated may be either autre Or autre 
be preferable, wiz. eiſe; for aut” being ment. \ 
| | | | | the 
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© the waft, and the forfeitures of chattels, which pertain to him ir 
* the caſes above-named; and that writs of /c:re facias be granted 
« tm ſuch caſe againſt the land-renants without other original, and 
« without allowing any proteCtion in the ſaid ſuit.; and that of the 
* hands, which be in the king's hands, writs be granted to the ſheriff 


& cf the counties, where the lands be, to deliver them out of the 
c 


Lag 


Lad 


king's hands without delay.” 
The ſeveral high treaſons hereby declared are theſe: 
1. 'The compaſling of the death'of the king, queen, or prince, and 
declaring the ſame by an overt-act. 

2. The violation or carnal knowledge of the king's conſort, the 
king's eldeſt daughter unmarried, or the prince's wife. 

3. The levving of war againſt the king. 

4. The adhering to the king's enemies within the land or without, 
and declaring the fame by fade overt-act. | 
5, The counterfeiting of the great ſeal or privy ſeal. 


6. The counterieiting of the king's coin, or bringing conterfeit 


coin into this realm. 

7. The killing of the chancellor, mt juſtices of the one 
bench or the other, juſtices in eyre, juſtices of afliſe, juſtices of ayer 
and terminer in their places doing their offices. 


Te Hawk, P. Ge 34 G&Ca 


CHAP XII. 


Touching high treaſon in C0111 paſſing the death of the king, queen, or 
- prince. 


HE firſt article of high treaſon declared by the ſtatute of 25 E, 
3, 1s this, and in theſe words : 


« Then a man doth compaſs or imagine the death of our lard the 
* king, or of our lady the queen, cr of their eldeſt ſon and heir.” 


r92] Upon this diviſion there will be theſe conſiderations. 


I. What ſhall be ſaid a man that compaſſeth. | 
11, What ſhall be ſaid the king, queen, or thetr eldeft fon. 


II. What ſhall be {aid a compaſſing or " imagining of any of their 
deaths, 
VI. What 
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TV. What ſhall be evidence, or an overt-a# to prove ſuch ima- 


gining. 
V. The form of an inditment of compaſling the death of the 
king, queen, or prince. 


I. What ſhall be faid a man compaſſing, &c. 

The general learning of this point in relation to natural, accidental, 
or civil incapacities hath been at large handled in the former chapters ; 
but there is ſomething peculiar to the caſe of thigh treaſon, which is 
conſiderable in this diviſion. 

If an alien army comes into Ensland, and here compaſs the death 
of the king, queen, or prince, this is a man compaſſing within this 


law ; for, tho he be the natural ſabje& of another prince, yet during 


his reſidence here he owes a local alligeance to the king of England, 
and tho the indiftment ſhall not ſtyle him naturalis ſubditus, nor ſtyle 
the king natura/em dominum, yet it ſhall run proditori? & contra lige- 
antie ſue debitum. Co. P. C. p. 5. 1 Rep. Calvin's caſe (a). Dyer 
144, 


If an alien amy ſubject of another prince comes into this kingdom 


and here ſettles his abode, and afterwards war is proclaimed between 
the two kings, and yet the alien continues here and takes the benefit 
of the king's laws and prote&tion, and yet compaſles the death of the 
king, this is a man compaſſing within this law ; for, tho he be the na» 
tural ſubje&t of another prince, he ſhall be dealt with as an Engli/h 
ſubject in this caſe, unleſs he firſt openly remove himſelf from the 
king's proteCtion by paſſing to the other prince, or by a public renun- 
ciation of the king of England”s proteCtion, which hath ſome analogy 
with that, which they call d::datio, or defiance. 

And the ſame law I take to be, if the ſubjeCt of a foreign r93 | 
prince in war with ours come into England and here trade and ' 
inhabit either as a merchant, dweller, or ſojourner, if ſuch a perſon com- 
paſs the death of the king, he may be dealt with as a traitor, becauſe he 
comes not hither as an enemy, or by way of hoſtility, but partakes 
of the king's proteCtion : with this agrees the caſe of Stephano Far- 
rara de Gama, and Emanuel Lewes Tinoco, Portugueze born, and 
then ſubjeAs to the king of Spazn, between whom and the queen of 
England there was then open war, who were indiRed and attaint of 


high treaſon for conſpiring with Dr, Lopez to poiſon the que (b pg 


37 Eliz. Calvin's caſe, 7 Co. Rep. þ. 6. 


(a) fel. 6, 17, (t) Vide Camgeni Elis, ſub anno 1594. 
And 
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And, tho they came hither with the queen's proteQtion, it alters 
not the caſe, for every foreigner living publicly and trading here is 
under the king's proteQtion : and this appears by the ſiatute of Magna 
Charta, cap. 30. © Et /# de fint terra contra nos guerrinda, & tales invee 
* miantur in terra notra in principio guerre, attachientur ſine damn 
&* corporum ſuorum vel rerum, donec ſciatur a nobis vel a capitali juſti- 
* ciario noſtro,” quomodo mercatores terre noſir@ traftentur, qui tunc in- 
«© vemantur in terrd i116 contra nos guerria; & fi noftri ſalvi fint ibi, 


* glii falvi fint in terra noſtrd.” 


The ſtatute ſpeaks indeed of mercatores, but under that name all 
foreigners living or trading here are compriſed. 
And therefore in ancient tunes before the ſubjects of foreign princes 


m hoſtility refiding here were dealt with as enemies, 2 proclamation 


fſned for their avoidance out of the kingdom ; and in default of their 
avoidance within the time limited by ſuch proclamation they loſt the 
benefit of the king's proteCtion. 

| And after ſuch proclamation, yet upon caution given ſometimes by 
mainpriſe de /e bene gerendo, ſometimes by oaths of fidelity to the 
king, they had ſometimes ſpecial, and oftentimes general proteCtions, 
notwithſtanding ſuch hoſtility. Rot. Vaſcon. 18 E. 2. 21, 24. Pat. 


14 H. 6. port. 2. m. 34, 35. 


The ſtatute of the Staple (c), cap. 17. hath made proviſion for 
merchant ſtrangers, in caſe war ſhall happen between their prince and 
the king of England, vis. that they thall have convenient warning by 


r04) forty days by proclamation to avoid the realm ; and if they 


cannot do it by that time by reaſon of ſome accident, they 
ſhall have forty days more, and in the mean time liberty to ſell their 
merchandizes: during theſe eighty days they have the king's protec- 
tion, and if they do any treaſonable a& above-mentioned, they ſhall 


| be indicted of treaſon, notwithſtanding the hoſtility between their 


ſovereign and the king of England; but it ſeems, that if he remain 


here in a way of trade after proclamation ſo made, and the time of 


his demurrage allowed by this aft, he may be dealt with -as an alien 
enemy ; but yet if he after that time continues in his way of trade or 
living as before, and ſhall then conſpire the king's death, &c. the 
king may deal with him as an alien enemy by the law of nations, or 
as 2 traitor bylthe law of the land ; becauſe de fads he continues as 
a ſubje&, and under the benefit de facto of the king's proteClign. 


W944 Therefore 


| | | | = 
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Therefore the general words in Co. P. C. page 5. wherein he ſup- 
poſeth an alien enemy cannot be guilty of treaſon, but muſt be dealt 
with by martial law, are to be taken with that allay, that is given in 
Calvin's caſe, fol. 6.6. in theſe words; ** But if an alien enemy come 
 & to invade this realm, and be taken in war, he cannot be indidted of 
« treaſon, for the indiftment cannot conclude contra ligeantiz ſuz de- 
«* bitum :*? the like may be ſaid of fuch as are ſent over merely as 
ſpies by a foreign prince in hoſtility ; but an alien enemy living here 
in the condition of an inhabitant or trader may be guilty of treaſon as 
well as an alien amy, for he doth it proditori2 and treacherouſly, and 
againſt the obligation that lies upon him, as well as any others, to be 
true to the' prince, tae benefit of whoſe laws and ——— he holds, 
ſolong as he 1s under the ſame. 

But yet this is obſervable upon the ſtatute of Magna Charta, cap. 
30. and what hath been before ſaid, 1, That if an alien enemy comes 
into England after the war begun, and lives here under the king's pro- 
teQion as a ſubje&, yet if he practiſe treaſon againſt the king during 
ſuch his abode here, he may be indited of high treaſon contra ligean- 


tie ſug debitum. 2. Yet ſuch an alien, coming in after the war be= 


gun without the king's licence or fafe-condut, cannot claim [9 8 
the privilege allowed by the ſtatute of Hagna Charta, cap. 
30. to thoſe that were here before the beginning of the war. 2 Co 


In/t. 58. 3. That by the law of Eng/end debts and goods found in 


this realm belonging to alien enemies belong to the king, and may be 
ſeized by him. 19 E. 4. 6.7 E. 4. 13. and therefore in debt brought 
by an alien enemy it is a good plea in bar prima facie, that the perſon 
is an alien born in G. in partibus tranſmarinis ſub obedientia Philippi 
regis Hiſpaniz hoſtis & inimici domini regis; ſo that, tho to ſome pur- 
poſes he is under the king's proteCtion, ſo as to be guilty of treaſon, 


if he conſpire againſt the king's life, yet his gocds are not by law 
- privileged from confiſcation; and the reaſon is, becauſe he might {e- 
Cure his goods by purchaſe of letters patents of denization, and he ſhall 


not take away the king's rights by his negleCt therein. 

But then, what if in truth our merchants have liberty of reclaiming 
their goods and recovering their debts in the hoſtile country ? May the 
merchant plaintiff reply with this clauſe of the ſtatute of Magna 
Charta, that © Noftri mercatores ſalvi ſunt ibi, &c, ?” 

I anſwer, he cannot, for it is reſerved to another kind of trial; for 


the words are © donec ſciatur a nobis vel a capitali Jufticiario noſixo, 
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* quomodo mercatores noſtri ibi traftentur.” The king muſt be afcer- 


tained of the truth of the fact, in whoſe cognizance it beſt lies ; and 


if he be ſatisfied, that our merchants are, permitted to recover their 
debts in the hoſtile kingdom without impediment or confiſcation, this 
is to be notified and declared by ſome proclamation, or inſtrument 


under the great ſeal declaring the fa&t, and allowing them to proſecute | 


for their debts here ; and then, by virtue of this ſtatute or public de- 


 claration, the merchant alien plaintiff may reply with this "__ mat» 


ter in maintenance of his aCtion. ' 
| Here ſomewhat may be of uſe to be ſaid touching treaſons by em- 
baſſadors of foreign princes, wherein altho ſometimes reaſon of ſtate 
and the common intereſt of princes do de fads govern in theſe caſes, 
[ yet it will not be amiſs to confider the opinions and practices 
] of former times in relation to this matter. 

Firſt, If an Engliſhman born, tho he never took the oath 
of alligeance, becomes a ſworn ſubject to a foreign prince, and 
is employed by him into England as his miniſter, agent, or embaſ- 
{ador, and here confpires againſt the king's life, he ſhall be indited 
and tried for treaſon, as another ſubject ſhould be ; and the reaſon 15, 


| becauſe no man can ſhake off his country wherein he was born, nor 
abjure his native ſoil or prince at his pleaſure. This was the caſe of 


Dr. Story, who had {worn alligeance to the crown of Spain, and was 
here condemned and executed for treaſon. ide Camden's Eliz. 14 


p+ Eliz.168 (4d). 


Secondly, But if a foreigner being the agent, miniſter, or embaſ- 


ſador of a foreign prince either in amity or enmity with the king of _ 


England come over with or without the king's fafeeconduQ, and here 
conſpire againſt the life of the king, or to raiſe rebellion or war 


againſt him, ſome have been of opinion, that he may be indiCfted of _ 


treaſon ; but by the civilians he cannot, becauſe he came in as a fo- 


reign embaſſador repreſenting the perſon of his prince, and therefore- 
is not to be ſo dealt with in ſuch caſe, hut by the law of nations may 
be dealt with as an enemy, not as a traitor ; and tho he have the pro- 


tection and fafe-condu&t of the king of England, yet it is under a 


ſpecial capacity, and for a ſpecial end, namely, as a foreign agent, 


butif he be criminally proceeded againſt, it muſt be as an enemy by the 
law of war or nations, and not as a traitor ; but how far and in what 


(4) EnglifÞ folima 


caſes 
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caſes he may be dealt with as an enemy, remains to be farther con- 
ſidered. Camden's Eliz. ſub anno 1571. p. 164. 

* Thirdly, therefore thoſe, that are moſt ſtrict after the rights and 
privileges of embaſſadors, yet ſeem ro agree, that if he do not only 
conſpire the death of the king or the raiſing a rebellion againſt him, 
but actually attempt ſuch an a, as actually or interpretatively is a 
conſummation thereof, tho poſſibly the full effec thereof do [97] 
not enſue, yet he may be dealt withal as an enemy, and 9 

| by the law of nations he may be put to death, as if he ſhould ſtab 
or poiſon the prince, and yet doth not kill him, or raife an aCtual re- 
bellious army, or ſhould levy an aCtual war againſt the prince to 
whom he was ſent, and in that prince's country, as Fabius (e ).the 
Roman embaſſador to the Gauls, by challenging and hohting with 
the champion of the Gauls; Plutarch in vita Numa, the prince, to 
whom he is ſent, may, without conſulting the prince that ſends him, 
inflict death upon ſuch an embaſſedor by the law of nations, as an 
enemy : © Conſummata autem ſunt, que eouſque produtta ſunt, quo 
& produci ab hominibus ſolent, & que delinquendi finem flatuere ſolemus. 
« Vide Albericus Gentilis, Lib. Il. cap. 2. de legationibus.” 

Fourthly, But in caſe of a bare conſpiracy againſt the life of the 
king, or a conſpiracy of a rebcllion or change of government, nova- 
rum rerum molimina, there 1s great diverſity of opinions among learned 
men, how far the privilege of an embaſſador exempts him from penal 
proſecution as an enemy for ſach conſpiracies or mconfummate at- 
tempts, that do not proceed farther than the machinartion, ſolicitation, 
or conſpiracy. 

Upon an attempt of this nature by the biſhop of Roſe, agent and 
embaſſador of the queen of Scots, 14 Eliz. the queltion was pro- 
pounded to Lewes, os Drury, Aubry, and Tones, doCQtors of 
law, v:z. 

« Whether an PIER who ſtirreth up rebellion againſt the 
« prince to whom he is ſent, ſhould enjoy the privileges of an em-_ 
* baſſador, and not be liable to the puniſhments of an enemy ?” 

They anſwered, that ſuch an embaſſador hath by the law of na- 
tions, and by the civil law of the Romans, torfeited all the privileges 
_ of an embaſſador, and is liable to puniſhment. See the reſt of the 
reſolutions touching this matter GCamden's Eliz, fub anno 1571. þ. 164, 
165. & 1b:dem þ. 310. 

(e) Fabius Anbuftiv 


G2 | Hereupon | 
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- cording to the utmoſt ſeverity, that poſſibly in ſuch caſes mipht be 


DO tie CRAP ne PI LO 4s 6 eels 212, et 


Carthaginians learned men have been of opinion, that an embaſſador 
| prince, to whom he is ſent, but is only to be remitted to the prince 


Z that ſent him. Albericus Gentilis de Legationibus, Lib, 1L. cap. 18, 
Grotius de Fure Belli, Lib. Il. cap. 18. (f) who y”_ theſe two in- 


- among princes, where poſſibly a ſevere conſtruction of an embaſſa- 


| time return to the like diſadvantage of his own agents and embafſſa- 
_ dor's; and therefore they are rather temperaments meaſured by po- 


ment of the law; yet they affign this reaſon of the difference 
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«Hereupon he was committed to the Tower, but yet no criminal 
proceſs againſt him as an enemy. | 
And Mendoza the Spaniſh emhaſſador, who here in Ep. 


[9 ] land foſtered and encouraged treaſon, was not dealt with ac- 


uſed, but was only ſent away, /ub anno 27 Eliz. Camden's Eliz p, 
296. The lord Z* Aubeſpine alſo, the French embaſſador, that con- 
ſpired the queen's death, was not proceeded againſt criminally, bnt 
only reproved by Burghley, and adviſed to be more careful for the tu- 
ture. Camden's Eliz. ſub anno 1581. p. 378, 379. 

And upon theſe and ſome antient inſtances among the Romans and 


is not to be puniſhed as an enemy for traitorous conſpiracy againſt the 


ſtances in confirmation thereof. 
The truth is, the buſineſs of embaſſadors is rather managed accord- 
ing-to rules of prudence, and mutual concerns and temperaments 


dor's actions, and proſecutions of them by one prince may at another 


litic prudence and indulgence, than according to the ſtrict rules of rea- 
ſon and juſtice ; for ſurely conſpiracies of this kind by embaſſadors 
are contrary to the truſt of their employments, and may be deſtructive 
to the ſtate whereunto they are ſent, and according to true mea- 
ſures of juſtice deferve t to be puniſhed, as aCts of enmity, hoſtility, 
and treachery by private perſons. 

And altho of all hands it is admitted, that the prince, to whom the 
embaſſador is ſent, is the judge of the miſcarriage of ſuch foreign 
embaſſador without any application to the mafter from whom he is 
ſent, and without any aCtual dedition or giving him up to the judg- 


between a bare conſpiracy or machination againſt the prince, and an ac- 
_ , tual attempt of treaſon, whether againſt his perſon or govern- 

[ ] ment, which hath attained as great a conſummation as ſuch 
embaſſador is able to effe&, as procuring the wounding of the prince, 


{(f/ in notis ad he 4. + 56 
or 
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or an actual attempt to poiſon him, tho death enſue not, or an actual 
raiſing” of a rebelhous army againſt him ; becauſe in theſe latter the 
miſchief is conſummate, as far as the embaſſador could effteCt it, and 
ſo prohibited not only by the civil and municipal laws, but by the laws 
of nations; but inconfummate machinations, accord to their opi- 
nions, are raiſed to the crimen 1z2/& majeftatis by civil or municipal 
laws or conſtitutions ; and they think it too hard, that an embaſſador or 
foreign agent, who doth /u/tinere perfonam principts, ſhould be ob- 
noxious to a capital puniſhment for bare machination or conſpiracy, 
- which is a ſecret thing and of great latitude ; but this, as I have ſaid, 
js rather a prudential and politic conſideration, and not according to 
the ſtrict meaſure of juſtice. 


- But now, altho it ſhould be admitted that a foreign embaſſador com- 


- mitting a conſummate treaſon is not to be proceeded againſt as a trai- 
tor, but as an enemy; yet if he of his affociates commit any other 
_ capital offenſe, as rape, murder, theft, they may be indicted and pro- 
ceeded againſt by indictment in an ordinary courſe of juſtice, as other 
alizns committing like offenſes; for tho thoſe indiftments run contre 
fpacem regis, yet they run not contra /igeantie ſue debitum ; and there- 
fore, when in the late troubles the brother and ſervants of the Portz- 
ga! embaſſador committed a murder in the Exchange (g ), they were 
tried and convicted by a ſpecial commiſſion of oyer and termner di- 
rected to two judges of the common law, ſome civilians, and fome 
gentlemen, to proceed according to the ordinary courſe, ſecundum 
legem & conſuctudincm'regni Angliz, whereupon ſome of them were 
convict by jury, and had judgment; and, as I remember, ſome of 
them were executed {h}. And yet many civilians (2) allow [ 
the ſame privilege to the comztes legati, as to the embaſſador 
himſelf. 
And the difference between proceeding againſt an alien (whether 
embaſſador or other) in caſes of felony and treaſon, is well illuſtrated 
| by the book of 40 Af. 25. where a Norman captain of a ſhip with 
_ the help of Engli/t mariners committed robhery and piracy upon the 
narrow ſeas; the Englift pirates were convict and attaint of trea» 


(g) The New Exchange in the Strand, bill, Fuly 10, 1654, the ſame day the em- 
(5) Don Pantalcon Sa, the embaiſador's baſlador ſigned the peace between Kngland 
rother, was condemned to die for it : he and Portugal. 
had like to haye prevented his execution (i) Dig. Ltb, XLVIII, tit, 6. ad leg, 
by making his eſcape out of Newgate 3 but Ful. de wi publicay 1. 7, Grot. d: fur. Belli, 
he was retaken, and beheaded on Tower Lib, 11. cap. 18, F. 8. 
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ſon {+), but the Norman captain was attaint of felony, but not of 

treaſon, becayſe it could not be ſaid contra ligeantie ſux debitum. 
The queen conſort the wife of the king, or the huſband of the 

queen regent, compaſſing the death of the king her huſband or the 

' queen regent his wiſe, are perſons compaſſing within this at. Co. 


P.C.p. 8. 


I. As to the ſecond inquiry, what ſhall be ſaid a ting, ae, or 


their eldeft fon, within this law. 


1. The words our lord the king, &'c. extend to his ſucceſſor, as 


well as tohim {/ f 


1. Becauſe it 1s a declarative law, X 

2, Becauſe uivally acs of parliament ſpeaking thus generally, and 
not confining it to the perſon of that king, when the law paſſed, in- 
clude his ſucceſſor ; therefore the ſtatute of 8 H. 6. cap. 11. 23 Hen. 
8. for Brewers. 21 MH. 8. cap. 24. that were limited to continve 
during the pleaſure of our lord the king, (mJ, continued after that 
king's death: ich. 38 & 39 Eliz. Cre, FEliz. 513. Lord Darcie's 
caſe. The ſtatute of 11 H. 7. c. 1. of aiding our lord the king in his 


wars extends to the ſucceſſor [  ). 


[101] 


Hill. 10 Fac. 12 Cs, Rep. 109. 


A1. 24 Eliz. Moore 1716. Coke Lite. 9. b. (0 ). But the ſtatute 
of 34 & 35 H. 8. cap. 26. giving power to our ſaid lord the 


king to alter the laws of /7ales, died with him (p); yet in majorem 
cautelam it was ſpecially repealed by the ſtatute of 21 Fac. cap. 10. 


Fk) For before the 25, £. 3. piracy was 
petit treaſon. Co, P.C, 113. an 
cale be quoted in the 4o. £. 3. yet it 
mult be intended to have happened before 
the fiatute of 25 Ed. 3. becauſe piracy, not 
| being enumerated therein among the ſpe- 
cies of treaſon, has never been counted 
treaſon ſince that ſtatute. Co. P, C. 8, 

(1) Vide Cn. P. C. þ. 0. 

{m) Of theſe ſtatutes the firſt only 1s ſo 


| Umited; but the 23 H. 8. cap. 4 ſe#. 5, 
14. and 27 Hen, 8. cap. 24. ſe. 10. only 


name the king without the addition of þ;5 
beirs and ſucceſſers. 10 H. 7. 7. 6. its ſaid 
by Keble with relation to g. H. 6. cap. 2. 
and not denied by the court, that where a 
ſtatute limits 70 continue ſo long as it ſhall 
Pleaſe our lord the king, it continues 1n force, 
if go proclawation be made to the contrary 
in the times of that king or of any of his 
ſucceſſors, 

{n) This ſtatute comes not up to the 
paint, becauſe the words of 1t are not, 
our lord the king, but, the king and ſovereign 
lord of this land for the time being, Our au- 
thor ſeems to have intended the T-ifþ ſia. 
tute of 10 H,. 7. called Poyning's aft, upon 
which a@ a doubt was conceived, whether 
it extended to the ſucceſſors of H. 7. for 


Ly 


tho” this ' 


that the aft ſpeaks only of the king gene-. 
Tally, and not of his ſucceſſors : the chiek 
Juſtices, chief baron, attorney and fſolli- 
citor general were of opinion, that the 
word 57ng imported his politic capacity, 
which never dies; and thercfore being 
ſpoke indefinitely, extended in law to all 
his ſucceſſors, and was ſo expounded by 
an Jriſh at in the 3 & 4 Phil. & Mar. 18 
Co. Rep. 109. | | © 
 {o) The caſe in Moore relates to ſtatutes 


during the pleaſure of the King : the words 


are, ** Walmrſley moved a queſtion, whe= 
&© ther the demile of the king determines 
* © ſtatute limited to continue during the 
& king's pleaſure, and the whole court 


4 agreed that the demiſe of the king detera 


« mines his will.” 

þ) The words of that ſtatute, h. 119- 
are, * That the king's moſt royal majefty ſhall 
« and may, &C. as to his moſt excellent wiſe 
« dom and s perag [ball be thurght conve- 
« nient ; and alſo to make laws, &c. at han 
© majifly's leave” It was reſolved by 
the jultices, Hil. 5. Face 12 Co. Rep. 4+ 
that this was a temporary power, and con-: 
fined to the perſon of king Henry VIIls 
Vide Plowden 176. be Sc, 458 a, 


TON 


| | 
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2. The heir of the king is a king within this act the next moment 
efter the death of his anceſtor, and commenceth his reign the ſame 
day the anceſtor dies ; and therefore the compaſſing his death before 
coronativn, yea before proclamation of him, is a compaſling of the 
king's death, for he is a king prefently upon the anceſtor's death; and 
the proclamation or coronation are but honourable. ceremonie3 | 
{q) for the farther notification thereof : reſolved 1 Fac. in the caſe of | 


 HWatſmand Clhrk. Co. P. C.p.1. 


' 3, The queen regent, as were queen ary and queen Elizabeth, 18 


n king within this act (r). 


4. A king de fatto but not de jure {/}, ſuch as were H. 4. H. 5. 


H. 6. R. 3. H. 1. being in the actual poſſeſſion of the crown is a 
: G 4 


(9) The coronation is ſomething more 
than only an honouradle ceremony, for it 
is a ſolemn engagement to govern according 
to law, which was always required by the 
ancient conſtitution of the kingdom, 
Brompton ſpeaking of the coronation of WF, 
I. ſays, the archbiſhop of York performed 
the ofkce. JIpſumgue Guliclmum regem od 


. jura eccleſig Angheane tenda & conſer- 


warda, populumgue fuum refte regendum, & 
legs rettas ſiatuendum ſacraments ſolemniter 
_ adjirinxit; and Bradt. Lib. I1I, cap. g. 
ſays, that the king of Ensland debet in coro- 
zatione ſua in numine Feſt Chriſti praſtiico ſa- 
6 anieto bac tria promittere populs fibi jub- 
dito, fc. Seealln 1}, & MM. cap. 6, 


(Tr) Fide Co. P.C. p 7. This appears by 


| the declarative law in favour of queen 
Mary, 1, Mar. cap. 1. ef]. 3. 

C/) This diflinttion, which with reſpe& 
to the kingly ofhce was never known in 
our law before the ſtatute of 1 E. 4 ſeems 
to have been purpolely invented to ſerve 
the turn of the houſe of York; nor do 1 
find any ſuch diſtinction ever mentioned or 
ſuppoſed in any of our ancient law-books, 
ſave only in Bagot's caſe, g E. 4. 1,6, 
cited by our author, #. 61. for the doubt 
conce:ved by Markken', 4 F. 4. 43. 4. con- 
cerning the authority of coroners choſen in 
the time of H. <. was not founded (as ſome 
have ſuppoſed) on 11. 6. being only king 
& fatto, but on another point, viz. whe- 
ther the demiſe of the crown did not de- 
. termine the power of coroners, as it does 
the commiſtions of judges and other com« 
millioners ; and as to Hagut's caſe, if carc- 
fully conſidered, it will but little ſerve the 
purpoſe of ſuch a diſtin&ion, for the prin= 
cipal point in that caſe was concerning 
the validity of letters patent of Gcnization 
granted to Bager by H. 6.whether they were 
void by the aGt of 1 Z, 4. ſct forth in the 


king 


pleadings ; this point was not argued by the 
judges, but by the ſerjcants and appren- 
tices, 9 E, 4. 2. a. it will therefore be ne- 
ceſſary to diſtinguiſh the diſcourſe of the 
ok. from the reſolution of the cour'. 
Bagot's counſel affertcd, © That all jus 
« dicial aRs relating to royal juriſdition, 
* which were not in diminution bf the 
© crown, tho done by an uſurper, would 
© nevertheleſs bind the king de jure upon 
© his regreſs, that H. 6. was not merely 
& an uſurper, the crown having been ens 
*« tailed on him by parliament, that Bagor's 
© denization ' was an advantage to the 
* prince on the throne, for the more ſub. 
6c jets he had, the better it was for him; 
& and they likened it to the cafe of reco- 
& veries ſulkered ina court-baron, while the 
* difleifor was in poſſcfion, which would 
* continue in force notwithſtanding the 
& re-entry of the difſciſee.”” | 
This was all that could be expetted for 
theta ta ſay, conſidering that F, 4. was 
then on the throne, ard they were obliged 
to admit, that grants of the regal revenue 
made by MH. 6, were void againſt E, 4. be- 
caule the aCQt of parliament of FE, 4. which 
declared H.4q.H. 5. and H. 6. ufurpers, 
veſted in FE, 4. all juch manors, cafiles, þo- 
rors, liberties, frenchiſcs, reverſions, remain- 
ders, &c, and all qates "ol with their aps. 
purteriances, whatſoever they were, in Eng= 
land, Wales, ard Ireland, and in Calais, as 
k:ng Richard II. had on the feaft of Sr. Mat- 
thew the G@venty-third year of bis reign in 
right of the crown of England and lordfhip 
I 


of Ireland ; all meine grants therefore o»f 


uch manors, &c, were by this a&t indiſ- 
putably defeated. 

The counſel on the other fide objeftgd, 

« That the letters patent of denization 

« were void, for that the king ought not 

«% to be ina worle condition than a come 

| « mom 


| 
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king within this a, ſo that compaſfling his death is treaſon within this 


1 law ; and therefore the 4 E. 4. 20. a. (z), a perſon that com 
( paſſed the death of F. 6. was atzainted for that treaſon in the 


_ time of the rightful king ; but had it been an-aCt of hoſtility in aſſiſt, 


ance of the rightful heir of the crown (*), which afterwards obs 
tained, this had not been treaſon, but & conver/o thoſe that aſſiſted the 
uſurper, tho in actual poſſeſſion of the crown, have ſuffered as trai. 


& mon perſon; and that if a common 
« perſon were diſſeiſed and re-entred, his 
« re-entry would defeat all meſne atts; 
« and that therefore F. 4. being iz by de- 


t& ſcent from king Richard, and. this at 
| & being but an affirmance of the common 


law, his regreſs would avoid all afts 


« done by the uſurper, for which reaſon 


« proviſion was. made in that-a& for 
* grants of wards, licences of mortmains, 
* charters of pardon, and judicial aQts, 
* but no provifon was made for grants of 
6 denization ; that the patent in contro- 


_ *1 verly was to the diſadvantage of. the 


* kipg, fince it wzs not reaſonable, that 
* ſuchan alien ſhould be made his ſubje& 
« againit his will, for by the fame reaſon 
«® H.6. might have made twenty thouſand 
* Frenchmen denizens ; that if a league was 
©*< made between H. 6. and another king, it 
« would not bind E. 4. and yet ſuch 
« league is intended for the advantage 
« of tne realm ; that an exemption granted 
* by H.6. from being put upon juries in 
* afſiſes, &c. would now be void.” | 

Here Billing the chief juſtice interpoſed 
and ſaid, I do tot agree to this; he added, 


4 [t fertains toewery king by reaſon of his office 


« to do juſtice and grace, juſtice in executing 
« the” laws, &c, and prace in granting 
©« pardon to felons, and ſuch legitimation as 
G® this is.” Yelvertcn ſeemed at firſt to 
think that the denization was void, not 
becauſe the regreſs. of E. 4. avoided all 
meſne ats done by H. 6. but becauſe the 
aft of 1 F. 4. reſumed all /iberties and fran- 
chiſes, and denization being a /iberty was 
therefore reſumed. 


The cauſe was adjourned, during which 
_ time it was abated by the death of Stwrren- 


den one of the plaintiffs; a new affiſe was 
brought by Bagot, and the ſame matter 
was pleaded as before; theaſliſe was taken, 


and the verdi& was in favour of Bagotg 


E. 4. 5. the defendant's counſel* moved in 
arreit of judgment, and Brian (who was of 


counſel againſt Bagor, and not one of the 


Judges) repeated the former objeRion, that 
lince E. 4. was in poſſeſſion by remitter, 
as couſin and heir Thing Richard, the pa- 
tent of denization by H, 6. who was but 
an uſurper and intruder was void, 9 E. 4. 


LI» but the Juſtices ſaid, that they had con- 


kings and uſurpers, 


ferred upon all points of this cafe with the 


Juſtices of the common pleas, and they | 


were all of opinion, that thoſe matters 
were not ſufficient to arreſt judgment ; and 


accordingly judgment was given for Bagoe 


9 E. 4.12.09. rigged in Br. Patents 21, 
Dexizen 3. Chartre de Pardon 22. Exempe 
tion 4. Fudgment 42. F. Aſſiſe 29. Denis 
wer I, 

From this ſtate of the caſe it appears, 
that the queſtion was entirely upon the 
conſtruftion of an a# of parliament, and not 
upon any maxims of common law ; and tho 
it was ſaid, that that att was an afirmance 
of the common law, yet that was only the 
ſaying of counſet, and unſupported by any 
book-caſe or record : fo that the diftinc- 
tion here taken by our author between 4 
rex de fafto and a rex de jure being no way 
warranted by the conſtitution or common 
law of this kingdom, all that is here ſaid 
by him on that ſuppoſition muſt fall to the 

round, | 

(t) This cafe is cited before by our 
author þp, Gr. but is ſomewhat differently 
related in Stow's Annals, p. 418. Seld. 
Titles of Honour, cap. 5. þ. 654+ oo 

(F) But who ſhall take upon them to 
determine who that is ? Our author theres 
fore prudently adds, which wards ob- 
tained, for this is the moſt efteQtual way of 
—_—_ queſtions of this nature ; but then 
by the ſame rule, if he fbould not obtain, 
ſuch a& of hoſtility had been treaſon, for 
3t cannot be imagined, that any prince 1n 
the aQtual poſſeſſion of the government 
will ſuffer his own title to be diſputed, 
nor indeed is it fitting, that private ſub- 
j<s ſhould fet themſelves up for judges 


1n ſuch an affair, whoſe duty it is to pay a 


legal obedience to the powers that are in 
fa& ſet over them ; for the powers that be, 
are ordained of God. Rom.xui.1l. _ 
This ſerves to ſhew how idle the diſ- 
tinftion is between a rex de jure and a rex 
de fafo, which is not only founded on a 
precarious bottom, but alſo muſt in fat 
prove a diſtintion- without a difference, 
being equally ſerviceable to all lides and 
parties; and thus it was in regard of H, 6: 
and F. 4. who were both of them by 
turns declared by parliament to be rightful 


tors, 
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| tors, as appears by the ſtatute of 1 E. 4 (+), and as was done upon 
the aſſiſtants of Z. 6. after his temporary re-adeption of the crown 
in 10 E. 4. and 49 H. 6. 

5. A king admitting by aC@t of parliament his fon 2 conſortium 
imperii, as was done by H. 2. whereby there was rex pater and rex 
filius, only the father reſerved to himſelf the lige homage or allige- 
ance of his ſubjects, yet the ſon aCtually adminiſtered the kingdom ; 
the father continued a king, and a treaſon committed againſt [10 4] 
him by his ſon or any of his ſubje&ts was treaſon within this 
a&; and ſo was the ſon a king within this a&, as in reference to all 


but the father, a ſubordinate king, that had the jura imperiz, as the 
king of Scots was after his homage done to king Edward I. and 


therefore compaſſing his death by any of his ſubje&s had been high 


treaſon within this act, 1f it had been then made ; for it 1s miſtaken 
in lord Coke's P. C. p. 1. that FT. 9. refigned his crown, for he con- 
 zinued till rex de fatto & de jure, as Hoveden tells us. /:de fupra 
cap. 10, 


Having thus ſhewn hs i is a king within this act, we ſhall the 


more eaſily ſee who is not a king within this act. _ | 

+ The right heir of the crown, during ſuch time as the uſurper 1s 
In ard poſſeſhon of it, and no poſſeſſion thereof in the heir, is 
' not a king within this aCt; ſuch was the caſe of the houſe of York 
during the plenary poſleffion of the crown in H. 4. H. 5. H. 6. but 


it the Tight heir had once the poſſeſſion of the crown as king, tho 


an uſurper hath gotten the poſſeflion thereof, yet the other continues 
his ſtyle, title and claim thereunto, and afterwards re-obtains the 
tull poſſeſſion thereof, a compaſling the death of the rightful heir 
during that interval, is a compaſiing of the king's death within this 
act, for he continued a king ſtill, qua/# in poſſeſſion of his kingdom ; 
this was the caſe of £..4. in that ſmall interval, wherein H. 6. re- 


obtained the crown, and the caſe of E, 5. notwithitanding the uſur- 


pation of his uncle R. 3. 
2. If a king voluntarily reſign, as ſome in other countries have 


done, and this reſignation admitted and ratified in parliament, he is 


not afterwards a king within this at (u); but we never had ſuch an 
example in England, for that of R. 2. was a conſtrained act, touch- 
| _— 

(+) This muſt have been for afts before even the rightful heir before he has got 
+4. firit obtained the crown, and there- ſſleſſion of the crown is not a king withe 


ore was ey, Sovcr gp. to our author's an the ſtatute of 25 E, 


a#wn AQ Goſling, 


eeouiſe, as he lays below, (4) The ſame rafon holds i ig the caſe of 
| a Kingy 


+] 
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| Ing which and the depoſition of E. 2. I ſhall not fay farther, for 
they were aQts of great violence and oppreſſion. | 
Only thus much is certain, that altho F. 2. had a kind 
[105] of pretended depoſing, and his ſon E. 3. took upon him the 
kimgly name, and office, yet in the opinion of thoſe times E. 2. 
continued, as to ſome purpoſes, his regal charaCter, for in the par- 
Lament of 4 E. 3. Mortimer, Berisford, Guerney, and others had judg- 
ment of high treafon given againſt them for the death of E. 2. after 
his depofition, | ; f A 
Neither was this judgment grounded ſimply upon that ald opinion 
in Britton (x), that killing of. the king's father was treaſon ; for, 
tho in rts of that record, as in the judgment of the lords 
againſt Aortimer, the words are, Touchant le mort ſeigneur Edward 
pre moftre ſeigneur le ray, qe ore eft,—countes, barons, & peres, come 
Jugges de parlement, agarderent & adjuggerent le dit Roger, come tretov 
& enemy de roy & de realme, feuſt treine & pendu; yet in other parts 
of that roll of parliament he is ſtyled at the time of his murder ſcigniov | 
fige, and ſometimes rex, as n. 6. The lords make their proteſtation, 
that they are not to judge any but their peers; yet they declare that 
they gave judgment upon ſome that were not their peers, in reſpect of 
rhe greatneſs of their crunes ; et ce per encheſon de murder de feignenr 
lize, &r. and in the arraignment of Z7homas lord Berkele for that 
offenſe, the words of the record are, Qualiter fe veht acquietare de morte 
 ipfius domine regis, who pleaded, Qued ipſe de morte ipfius demini 
regis in tullo eft inde culpabilis; and the verdict, as it was given in 
parliament, 4 E. 3, x. 16. and the record is, Quod prediffus Thomas 
rn nullo eft culpabilts de morte predif: domint regis patris domint regis 
 mwnc; lo that the record ſtyles him rex at the time of his death, and 
yet every one acquainted with hiſtory knows, that his'fon was de- 
clared king, and took upon him the kingly office, and title upon the 
twenty- fifth, or, according to Yal/ingham, the twentieth of Fanuary ; 
and E. 2. was not murdered till the twenty-firſt of September fol- 
lowing. | | 
I have been the longer in this inſtance, tho it were hefore 
the making of the ſtatute of 25 E. 3. when treaſon was determined 


# king, who is deemed by parliament to as and deeds equally expreſſive had re- 
have abdicated, or by aQtions ſubverſive of nounced holding the crown upon the terms 
the conſtitution virtually to have renounced of the conſtitution. | 

the government ; this was the caſe of king (x) Brit, cap, 2. Co. P. G Þ« 71 
Jomes Il. who, tho not in wards, yet by Db F 


j 


20s 
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according to the common law, that it may appear, that this judgment 
was not ſingly upon this account, that he was father to king E. 3, 
but that notwithſtanding the formal depoſing of him, and that pre- 
tended or extorted reſignation of the crown mentioned by the hiſto- 
ries of that age, yet they ſtill thought the charaFer regius remained 


upon him, and the murder of him was no leſs than high treaſon, 


namely, the killing of him who was ſtill a king, tho deprived of the 
actual adminiſtration of his kingdom. 


3. The huſband of a queen regent is not a king within this law, 


for the queen ſtill holds her ſovereignty entirely, as if ſhe were ſole: 


vide 1 Mar. cap. 2. ſeſſ. 3. and for the remedy thereof there was, 


a ſpecial temporary act made enaCting and extending treaſon as well 
to the compaſſing of the death of king P/h:/1zp of Spain huſband to 


queen AZary, as of the queen, and for the making of other acts. 


againſt the king, as againſt the queen, within the compaſs of high 
treaſon, during the continuance of the marriage between them. 


1 2 Phil. & Mar. cap. 10. ſo that it ſeems, tho the huſband of a 


queen regent. be as near to him, as the wife of a king regnant, the 
ſtatute of 25 EF. 3. declaring the compaſſing of the death of the 
king's wife to be treaſon, did not extend to the huſband of a queen 
Tegent (y).. 

| 4. A prorex, wicerey, enftos regni, or Juſbiciarius Angliz, which im- 
port in ſubſtance the ſame office, viz. the king's lieutenant in his 
abſence out of the kingdom, is not a king within this aCt /z), tho 
his power he very great, and all commiffions, writs and patents paſs 
under his zc/te; and the ſame law is touching the lord lieutenant or 
 Juſtitiarius Hiberniz or his deputy. Yide flatut. Hiberniz. 

| Rot. Parl. 31 H. 6. n. 38 & 39. Richard duke of York by the 


king's letters patent, and by conſent of parliament, was conſtituted 


protefor & defenſor regni, & eccleſie Anglicane, & confiliarius regis 
principalis, till the full age of the prince, or till diſcharged of that 


employment by the king in parliament by the conſent of the lords 


ſpiritual and temporal ; tho this were a high office, and exceeded 
much the power of a proteQtor of the king during his minority, ſuch 
as were the earl of Pembroke to H. 3, and the duke of 
Somerſet to E, 6. yet this proteQtor was not a king within [107] 
_ this ſtatute. 


| (3/ Co. P.C. þ.6, 7, (>) Cor PC pid 


IN. 1 


Le 


- > =» oo thorns. noe agony IrIRe R—_— 
get. nad EVENT 
_ ———_ 


——_—  —_— 
a aac o 
hy nf. ate Cn 


I EEC II FOI OE ET ur menann_ 


ro7 HISTORIA PLACITORUM CORONE. 


HE. I come to the third diviſion, what ſhall be ſaid 2 _—_ Ing or 
ENagINNg of the death of the king, queen, or prince. 

The words compaſs or imagine are of a peat latitude. 

1. They refer to the purpoſe or deſign of the mind or will, tio "0s 

purpoſe or defign take not effect. 
_- 2. Compaſſing or imagining fingly of itſelf is an internal a&t, and 
without ſomething to manifeſt it, could not poſſibly fall under any 
judicial eognizance, but of God alone; and therefore this ſtatute re. 
guires fuch an overt-aCt, as may render the compaſſing or imaginmg 
capable of a trial and ſentence by human judicatories. 

| And yet we find that other laws, as well as ours, make compaſfing 
or conſpirmg the death of the prince to be crimen jeje majeftatis, 
tho the effect be not attained. 

44 legem Juliam majeflatis i n Codice (a) m the law of Hoorins 
and Arcadius, Quiſquis cum militibus, vel privatis, vel barbaris ſeeleſ- 
' 2am _interit faftionem, vel faftionis ipfius ſuſceperit ſacramentum vel 
 &ederit, de nece etiam virorum illuftrium, qui tonfiltis & confiftoria noftiro 
interfunt, ſenatorum etiam (nam & ip/i pars corporis noftri ſunt ), vet 
expuſlibet poſiremo, qui nobis militat, cogitaverit, (eadem enim ſeveritate 
woluntatem ſceleris, qud effeftum, puniri jura voluerunt ) ipſe quidem, 
wihote majeflatis reus, gladis feriatur, bonis fs omnibus fiſeo noſire 
additis. 

A bare accidental hurt to the king's ſie 4 in doing a lawful a&, 
without any deſign or compaſling of bodily harm to the king, ſeems 
not a compaſſing of the king's death within this a. 
 # alter Tirrel by command of William Rufus ſhot at a deer ;' the 
| arrow glanced from an oak, and killed the king ; 73rrel fled, but 
this being purely accidental, without intention of doing the king any 
| harm, hath been held not to be a compaſling of the king's death. 
Ca. P.C.p.6. Paris & Hoveden anno ult. Willielmi ſecundi. | 

08 Calculating of the king's nativity, or thereby or by witch- 
bo 1, craft, &c. ſeeking to know, and by expreſs words, writing, 
we. publiſhing and declaring how long the king ſhall live, or who 
ſhall ſucceed him, or advifedly or maliciouſly to that intent uttering 
any prophecies, ſeems not a compaſiing of the king's death within 
the ſtatute of 25 E. 3. 4), but was made felony during the life of 
Cl ESL. ms £ ak Je Wl ors a only 


18. E. 2, Rot. 24. rex corgm rege, there ef by ti &  maleficio, ang were all acquite 
was an inſtance of ſeytral perſons charged by the Jury. 


with ongeavouring to Fompals the king' 4 . queen 
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queen Elizebeth by 23 £1:1z. cap. 2. and before that; was only 
puniſhable by fine and ranſom. C9. P. C. p. 6. 
Compaſiing the death of the king is high treaſon /c}, tho it be not 


effected ; but becauſe the compafling is only an act of the mind, and 


' cannot of itſelf be tried without ſome overt-aCt to evidence it, ſuch 


ar overt-aCt 1s requiſite to mgke ſuch compaſling or imagination "ga | 


treaſon. De quo infra. 

IV. Therefore as to the overt-a& in caſe of mpeg the death of 
the king, queen, or prince. 

1. Tho the words in the ſtatute of 25 E. 3. and be provably there- 


of attaint by open deed, &c. come after the clauſe of levying of wat, 


yet it refers to all the'treaſons before-mentioned, viz. compaſling the 
death of the king, queen, or prince. Co. P. C. 6. 12. and therefore 
what 1s ſaid here concerning the compaſling of the death of the king 
ts applicable to queen and prince. | 

And therefore in an indictment of treaſon for compaſling the death 
of the king, queen, or prince, there ought to be ſet down both the 
treaſon itſelf, viz. Quod proditori? A ge & imaginatus fuit mor- 
tem & deftruftionem domini regis, & ipſum dominum regem nterficere, 
and alſo the overt-aQt, & ad illam nefandam & proditoriam compaſſa- 
tiovem & prepoſitum perimplend”, and then ſet down the particular 
_ overt-aCt certainly and ſufficiently, without wich the indiCtment 3 is 

' nut good. Co. P, C. p.12. 

2. If men conſpire the death of the king and the manner, 
and thereupon provide weapons, powder, harneſs, poifon, or [: 0g) 
fend letters for the execution thereof ; this is an overt-aCt within this 
ſtatute. Co. P. C. P. 12. 
3. Tho the conſpiracy be not immediately and direQtly and ex- 
preſsly the death of the king, but the conſpiracy is of ſomething that 
in all probability muſt induce it, and the overt-act is of ſuch a thing 
_ as muſt induce it; this is an overt-act to prove the compaſling of the 


king's death, which will be better explained by the inſtances them- 


ſelves, and therefore, - 
4. If men conſpire to impriſon the king by force and a firong hand, 


*till he hath yielded to certain demands, and for that purpoſe gather | 


company or. write letters, this 1s an overt-aCt to prove the compaſſing 
of the king's death, for it is in effe& to deſpoil him of his kingly 
(c) Infomuch that where the king is death which is the treaſon, and not the kil- 

ually murdered, it is the compaſſing his ling, which is oply art Oyert-att, Kel. 8, 
govern. 
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government, and ſo adjudged by all the judges in the lord Cobhan's 
caſe, 1 Fac. (4) and in the caſe of the Earl of E/jex, 43 Eliz. (e), 
Co. P.C. p.12. But then there muſt be,an overt-aCt to prove that 
conſpiracy to reſtrain the king, and then that overt-aCt to prove ſuch 
a deſign 1s an overt-aCt to prove the AY the death of the 
king. | 
But then this muſt bo intended of a conſpiracy forcibly to detain 
or impriſon the king ; and therefore, when in the time of R. 2. in 
parliament a commifhon was ſomewhat hardly gotten from the king, 
which ſeemed to curb his prerogative too much, the anſwer of the 
judges to the general queſtion, © Qualem param merentur ili, qui 
& compulerunt ſive arttarunt regem ad conſentiendum dif?” ftatut” ordi- 
&* nation” & commiſſion” ?. ad quam queſiiomem unanimiter reſponderunt, 
&« quod ſunt, ut proditores, merits puntendi, Rot. Parl. 11. R. 2. (f).” 
was too raſh and inconſiderate, and for which the judges themſelves 
| were condemned as traitors, as before is ſhewn (g); for compulerunt - 
and arfaverunt may have a double conſtruction ; either it may be 
intended of an aCtual force uſed upon the perſon of the king, as by 
reſtraint, impriſonment, or injury to his perſon, to enforce 
[:7 vi, conſent to that commiſſion ; and then it bad not differd 
| from the execrable treaſon of the Spencers, who declared, that fince 
the king could not be reformed by ſnit of law, it ought to be done 
per aſpertee, for which they were baniſhed by two aQts of parliament 
(A). Vide 1 Co. Rep. fol. 11. in Calvir's caſe, 2. Or it might be. 
intended, not of a perſonal compulſion upon the king, bur by not 
granting ſupplies, or great perſuaſion or importunity, and then it 
could not be treafon ; the latter whereof was the only compulſion or 
| arRation, which was uſed for the obtaining that commiſſion. 

And therefore the judges that delivered that opinion, were inex- 
cuſable in their deciſion of treaſon under ſuch ambiguous and large 
expreflions of compulerunt & arfaverunt ; and tho the parliament of | 
11 R. 2. was repealed by 21 R. 2. ” that again was repealed 1. . 
&. cap. 3. 

5. A conſpiring to depoſe the king, and manifeſting the ſame by 
ſome overt-aQt, is an overt-aCt to prove the compaſling of. the death 


14 ') State Trials, Vol. I. p. 2061 (þ) One in the reign 08 Edward il. 


(e) State Trials, Vol. 1. p. 199. called Exilium Hu onis þe Spencer ; and the 
(f) State Trials, Yel, I, f+ 9 other in anno I E ward It, cap, Io 


(8) C@Þ» Ihe Þ+ 94s of 
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of the king within this a&t of 25 E. 3. Vide 1 Mar. B. Treaſon 24. 
{i} Co. P. C. p. 192. | 
[t is true, that by the ſtatute of 21 R. 2. Ca. 3. it was enaCted, 
That every man that compaſſeth or purpoſerh the death of the king, or 
to depoſe him, or to render up /ts homage liege, or he that raiſeth people, 
end rideth againſt the king to make war within ſis realm, and of that 
be duly attainted and adjudged in parliament, /hall be adjudged as 8 
| traitor of high treaſon againft the crown ; and this act 1s particularly 
repealed by the ſtatute of 1 H. 4. cap. 10. as a great ſnare upon the 
ſubject; for it is recited, that by reaſon thereof no man knew how 
. fe ought to behave himſelf, to do, Jpeak, or ſay, for doubt of ſuch pains 
of treaſon. : . | | es 
But the true reaſon was not in regard of the four points 

themſelves, for many of them were treaſons within the ſta- [arr]. 
tute of 25 E. 3. but that wherein the a& of 21 R. 2. varied from 
' the act of 25 £. 3. were theſe: 1. 'That the compaſling to levy 
war is made treaſon by the ſtatate of 21 R. 2. whereas the levying 
of war only was treaſon by 25 E. 3. Again 2dly, Tho compaſſing 
the death of the king was treaſon within the letter of 25 E. 3. and 
compaſſing to depoſe him was an evidence or overt-aCt of a com- 
paſſing of the king's death within the meaning of the aCt of 25 E. 5. 
yet both required an overt-a&t. The ſtatute of 21 R. 2. makes 
the bare purpoſing, or compaſling, treaſon, without any overt-a&t ; 
and tho itTreſtrains the judgment thereof to the parliament, yet it was 
too dangerous a law to put men's bare intentions upon the judgment 
even of parliament under ſo great a penalty, without ſome overt-act 
' to evidence it : this was one reaſon of the repeal of the treafons de- 
clared by the ſtatute of 21 R. 2. But this was not all, for in that 
parliament of 21 R. 2. the reſolutions of the judges to the queſtions. 
propounded by the king are entered at large, and received an appro- 
bation not only by the ſuffrage of ſome other judges and ſerjeants, 
but by the ſtatute made in the ſame parliament, as appears at Jarge | 
| by the ſlatute of 21 R. 2. cap. 12. _ 
IS ON NEED MON Sos this or aero of 
* wncore intende null morte, & pur c>ft cauſe by which it was made highly penal {for 
& wn ſtatute fuit ent fait rempore H, 8. & E, the third offenſe high treaſon) 4 ro compaſe 
he 6. Nota.”” The ſtatutes here referred to © or imagine by open preaching, expreſs words 
are 26 H. 8. cap. 13 by which it was made ' © or ſayings, to depoſe or deprive the king, 
high treaſon * 7 wiſh or defire by words or * his heirs, or ſucceſſors, kings of this realm, 


* writing, or to imagine, invent, or attempt © from his or their royal eflate or tiules to or 


F 10 deprive the king, the queen, or their beirs © of the realm aforeſaid,” 
- And 


| 
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And therefore, wholly to remove the prejudice that might come 
to the king's ſubjets by thoſe raſh and unwarrantable reſolutions, 
the ſtatute of 1 F. 4. Ca 10. was made, reducing treaſons to the 
ſtandard of 25 E. 3. and the entire parhament of 21 R. 2. alfo re- 
pealed as appears 1 H. 4. Ca. 3. | | | 

6. Regularly words, unleſs they are committed to writing, arg 
not an overt-a&t within, this ſtatute. Co. Þ. C. p. 14. (4); and the — 

reaſon given 1s, becauſe they are eaſily ſubject to be miſ. 
[! 12] taken, or miſapplied, or - miſrepeated, or miſunderſtood by 


, 


| the hearers {/}). | EY RE pas 

And this appears by thoſe ſeveral aQts of parliament, which were 
temporary only, or made ſome words of a high natnre to be but fe-- 
lony. Co. P. C. cap. 4. p. 31. The ſtatute of 3 H.7, cap. 14. makes 
conſpiring the king's death to be felony ; which it would not have 
done, if the bare conſpiring without an overt-aCt had been treaſon, 

26 H. 8. cap. 13. malicious publiſhing by expreſs writing or 

4 words, that the king were an heretic, ſchiſmatic, tyrant, infidel, or 
| uſurper, enacted to be high treaſon (m), 

1 E. 6. cap. V2. If any perſon or perſons do affirm or ſet forth by 
open preaching, expreſs words or ſayings, that the king, his heirs 
or ſucceflors, is not or ought not to be ſupreme head of the church 
of England and Ireland; or is not or ought not to be king of England, 
France, and Ireland ; or do compaſs or imagine by open preaching, 

| expreſs words or ſayings to depoſe or deprive the king, his heirs or 

$ ſucceſſors from his or their royal eſtate or titles aforeſaid, or do BE 
| openly publiſh or ſay by expreſs words or ſayings, that any other _ | 
| ' perſon or perſons, other than the king, his heirs or ſucceſſors, of | 
W_ - right ought to be kings of this realm ; every ſuch offender being 
: convicted, for his firſt offenſe ſhall forfeit his goods, and be im- 


SILLS rh Vane: Shate, 74" - rec at. how nn but | ty} ie ne 


1 (Ck) Vide Co. P.C, p. 38, 140. The paſ- that many bad for wards only ſuffered ſhame» 

; | fages quoted S. P, Fi 4 b. from Bratton ful ha. k 5 of Re = 
| and Bri:ton, only deſcribe the form of ac= (1) This is one but not the only reaſon, Bp 

cuſation, but are far from proving that for another reaſon was, becauſe men in a | 

words alone were, in the opinion of thoſe paſſion or heat might ſay many things, 


4 tet oor fo ap 0 Ne ratee - 


writers, a ſufficient evidence of treaſon ; 
but if they were ſo at common law, yet it 
does not follow, that they would be ſo by 
the ſtatute of 25 E. 3. which expreſsly re- 
quires the proof of an overt-aQ, and con- 

equently difallows the evidence of bare 
words, for evords and a#s are contra-diſ- 
tinguiſhed from each other. See Co. P. C. 
I4- in margine, The preamble of 1 Marie, 


$ap« I. ſeſſ, 1, makes it matter of complaint, 


which they never deſigned to da; the law 
therefore required, that in a caſe of ſo nice 
a nature, where the very intention was ſo 
highly penal, the reality of that intention 
ſhould be made evident by the doing ſomg 
aT in proſecution thereof. ' AF 2 
(m) This ſame ftatute makes it high 
treaſon to wiſh or defire by words or wn« 


ting to deprive the king of his dignity. 


| priſoned 
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priſoned during the king's pleaſure ; for the ſecond offenſe ſhall loſe 
his goods and the profits of his lands during life, and ſhall ſuffer im- 
priſonment during life ; and the third offenſe 1s made high treaſon. | 

But if this be done by writing (»), printing, overt-deed, or aCt, 
then every ſuch offenſe is high treaſon by the aCt of 25 EF. 3. 

So much of this a, as concerns any thing in derogation of [183] 
the papal ſupremacy, is repealed by the ſtatute of 1 & 2 Ph. © g 
& M. cap. 8. Andſo much, as concerns treaſon, farther than it ſtands 

ſettled by 25 E. 3. is repealed by the ſtatute of 1 Mar. cap. 1. /eff. 1. 
| But the reſt of this a&t;'that concerns only miſdemeanors, ſtands perpe- 
tual, as it ſeems. | | en IR WA Oe | 
By 1 & 2 P. & Me. cap. 9. Prayers by expreſs words, that God 
would ſhorten the queen's days, or take her out of the way, or ſuch 
like malicious prayer, amounting to the ſame effe&t, made treaſon ; 
| but if perſon penitent upon his arraignment, no judgment to en- | 
ſue (0); the like proviſion is made during the queen's life by 23 El:z. 
cap. 2. | Tue 
1&2 P.& 1M. cap. 10, Compaſſing to levy war againſt the queen, 
or to depoſe her or the heirs of her body, and maliciouſly, adviſedly, 
and direQly uttering ſuch compaſſing by open preaching, expreſs 
words or ſayings ; and alſo afirming by preaching, expreſs words or 
ſayings, malicionſly, adviſedly and direAly, that the queen ought not 
to be queen of this realm, is puniſhable by loſs of goods and chat- 
tels, whole profits of the offender's lands during life, and perpetual 
impriſonment ; and the ſecond offenſe is made high treaſon ; but if 
this be done by writing, printing, or overt-a&t, then it is made high 
treaſon, EN | 


1 Elzz. cap. 5. the ſame aCt almoſt verbatim for the ſafety of queen 
Elizabeth and the heirs of her body. En 
By 13 Eliz. cap. 1. Compaſling the death or bodily harm of the 
queen, or to deprive her of the imperial crown, or to levy war againſt 
her; and ſuch compafling, maliciouſly, expreſly or adviſedly uttered 
er declared by printing, writing, cyphering, ſpeech, words or ſayings; 


(* ) This is faid by lord Coke, P. C. 14. writing, eſpecially if not publiſhed ; for 
and in Sidney's caſe, State Tr. Vol. ITI. there were alſo new a&s to make that trea« 
$+ 733+ it is ſaid, ſcribere eft egere; quarre ſon, | | 
ramen, for if our author argues rightly, {o) This laſt clauſe extended to ſuch 
| that words were not treaſon by 25 EZ. 3, only, who had been guilty during that 
| becaufe there needed new afts to make ſeflion of parliament, for the at had a re». 
them ſo in particular caſes afterwards, the troſpeR& to the beginning of the ſeſſion, 
ſame argument holds good with reſpe&t to | 


Vor 1, - BE and 


PE. TT EE ITSEEY a 
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and alſo malicious, adviſed and direct publiſhing and declaring by ex. 
preſs words or ſayings, that ſhe ought not to be queen, that ſhe is an 


Heretic, ſchiſmatic, tyrant, infidel, or uſurper, is made high treaſon 


in the principal, procurers and abettors {p ). 
[114] 14 E1;z. cap. 1. Compaſiing to take, or detain, or burn the 
| queen's ca{lles, nd ſuch compaſling declared by any expreſs 
words, ſpeech, a@, deed, or writing, is made felony ; but the actual 
taking, or withholding, or burning them, is made treaſon. 

13 Car. 2. cap. 1. Compaſſing the death of the king or any bodily 
harm tending to his wounding, impriſonment, or reſtraint, or to de- 
poſe him, or to levy war againſt him, or to ſtir foreigners with force 
to invade the kingdom, and ſuch compaiing declared by printing, 
writing, preaching or malicious and adviſed ſpeaking, is made high 
treaſon : publiſhing or afirming the king to be an heretic or a papiſt, 
or that he endeavours to bring in popery ; or inciting the people by 
writing, printing, preaching, or other ſpeaking to hatred of his ma- 


| Jefty or the government, diſables to hold office (q ). 


By all which it ſeems, that regularly, 1. words of themſelves can- 


not make high treaſon; 2. words of themſelves are not a ſufficient 


overt-aCt within the ſtatute of 25 £E, 3. to ſerve an inditment of 
compaſiing the king's death. bs 
And with this agrees that notable caſe of Mr. Pyze in Croke's reports, 


Tf. 4 Car. (r) the words of which are theſe, © Upon conſideration of 


« the precedents of the ſtatutes of treaſon it was reſolved by the ſeven 
« udges there named, and fo certified to his Majeſly, that the ſpeaking 
& of the words there mentioned, tho they were as wicked as might beg 
« were not treaſon ; for they reſolved, that, unleſs it were by ſome par - 
& ticular flatute, no words will be treaſon; for there is no treaſom at this 
& day, (viz. 4 Car. 1.) but by the ſtatute of 25 K. 3. for imagining the 

[115] &« death of the king, &c. and the indiftment muſt be framed 
&« upon one of the points in that ſtatute; and the words ſpoken 


Ann. cap. 5. whereby it is ma 


) © The indiAments and attainders of 
« treaſon by force of this ſtatute are not 


| &« more to be followed; becauſe the fta- 


& cute, which made them good, is ex- 
& pired.'”* Cz. P. C. p. 10. in the margin, 
No penalties are to be incurred by 

this aR, unleſs the proſecution be within 
fix months next after the offenſe commit- 
ted. See alſo the 4 Ann. a 8. and 6 
e high trea= 

fon to declare by writing or printing, that 
the queen is not lawful or rightful queen, 
or that ary other perſon hath right to the 
£rown otherwiſe than according to the ads 


of ſettlement, or that the kings Or queens 


of this realm by authority of parliament 
are not able to make laws of ſufficient 
force and validity to bind the deſcent of 
the crown : perſons who declare the ſame_ 
by preaching or adviſed ſpeaking 1ncur a 
premunire; but no proſecution to be for 
words ſpoken, unleſs information be given 
upon oath before a juſtice cf peace within 
three days after, and the proſecution be 
within three months after ſuch informe- 
tion, < 


(r) Cro. Car. 125. 


« there 
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© there can be but evidence to diſcover the corrupt heart of him that ſpake 
« them ; but of themſelves they are not treaſon, neither can any maitt- 
&© ment be framed upon them.” 0 | FINES 
| Baker in his Chronicle, p. 229. tells us of two very hard judgments 
of treaſon given in the time of FE. 4. viz. that of Walter Walker, 
dwelling at the ſign of the crown in Cheapfide, who told his hitle 
child if he would be quiet, he would make hun heir of the crown : 
the other of Thomas (Burdett {/), who having a white buck m his 
park, which m us abſence was killed by E. 4. hunting there, wiſhed 
it, horns and all, in his belly that counſelled the king to kill it; 
- whereas in tiuth none counlſclled him to it, but he did it of himſelf : for 
theſe words both theſe-were attaint of high treaſon, and executed : 
tho Markham chief juſtice rather choſe to leave his place, than affent 
to this latter judgment. Y:de indictment of treaſon for treaſonable 
words, P. 3 H. 4. Rot. 4. & 12. Walton's caſe and Southe's cafe (t). 
Therefore tho this be regularly true, that words alone make not 
treaſon or an overt-aCt, yet it hath theſe allays and exceptions. 


(1.) That words may expound an overt-aCt to make good an indift- 


ment of treaſon of compaſbing the king's death, which overt-aCt poſ- 
ſibly of itſelf may be indifferent and unapplicable to ſuch an intent ; 
and therefore in the inditment of treaſon they may be joined with 
ſuch an overt-aCt, to make the Tame applicable and expoſitive of ſuch 
a compaſſing, as may plainly appear by many of the precedents here 
cited (u). BY 20 

(2) That ſome words, that are expreſly menacing the death or de- 
ſtruction of the king, are a ſufficient overt-aCt to prove that c 
compaſiing of his death, 7. 9 Car. B. R. Crohagan's cafe in [176] 


Croke (x), who being an 1ri/h prieſt, 7 Car. 1. at Liſbon in Portugal . 


uſed theſe words, * 7 wil! kill the king (innuendo dominum Carotum 
* regem Anglie ) if I may come unto him,” and in Aug. 9 Caroli he 
came into England for the ſame purpoſe {y). This was proved upon 


——_— 
= 


([) See Rafin's hiſtory ſub anno 1478, 
who mentions it in the ſame manner; but 
1t appears from the indictment in Cro. Car, 
120, that he was indifted for calculating 
the king's and prince's nativity, and de- 
claring that they would not live long ; and 
alſo for publiſhing ſeditious rhimes and 
ballads, altho this was not treaſon, and 


was therefore made felony during queen . 


Einabts's life, by 23 Eliz. cap. 2. Go. P* 


. . 6, 

l Louth's (not South's) ans Walton's 

| caſe are Trin, Z H, Ge. Coram rege rot. 4. and 
«3 H, 4c coram rege rot, 12, 1n Sperbauck's 


caſe, who was alſo convicted of treaſon for _ 


ſcandalous words, | 

(u) In Pyne's caſe, 

(x) Cro. Car. 332. 

(y) This caſe does by no means prove, 
that words alone are a- ſufkcient overt-aR, 
for here were not only threataing words, 
butalſo an att done in order to put that 
threatning 1n execution ; ſo that, as our 
author admits, 1t comes more properly un- 
der the former head; the reſolution there- 
fore in Kelyng 1 3, that words are an overt=- 
act, which 1s founded on this cale, muit 
fall to the ground, 
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His trial by two witneſſes, and for that his traitorous intent and the 

imagination of his heart was declared by theſe words, 1t was held high 

treaſon by the courſe of the common Jaw, and within the expreſs 

words of the ſtatute of 25 E. 3. and accordingly he was convicted, 

 andhad judgment of high treaſon ; yet it is obſervable, that there was 

ſomewhat of an overt-act joined with it, namely, his coming into 

England, whereby it ſeems to be within the former conſideration, 

namely, tho the coming into England was an at indifferent in itſelf, 

as to the point of treaſon ; yet it being laid in the indictment, that he. 

came to that purpoſe, and that in a great meaſure expounded to be fo 

by his minatory words, the words coupled with the aCt of coming oves 

make his coming over to be probably for that purpoſe, and accordingly 

applicable to that end. | | | 

To fay that the king is a baſtard, or that he hath no title to the 

{x crown, 1s held high treaſon. A. 5 Fac. Yelvert. 197. Blanchflower's 
[| caſe, & ibidem Hill. 8 Fac. Berisford's cafe (z). | 

| | [127] P. 13 Jac. B. R.(a) Fohn Owen alias Collins was indicted 

£ of treaſon, for that he, intending the king's death, fal/o & 

malitiose Tpake theſe words of the king : 7he king being excommunicate 

by the pope may be lawfully depoſed and killed by any whatſocver, which 

| killing is not murder ; and being demanded by Henry White, how he 

1 durſt utter ſuch a bloody and feartul concluſion, Owen anſwered, The 

| =: matter is not ſo heinoits, as you ſuppoſe, for the king being the leſs is con- 

1 cluded by the pope being the greater ; and it 1s all one as a malefattor being 

convifted by a temporal judge is delivered to execution, fo the king being 

convifted by the pope may be lawfully ſlaughtered by any whatſoever, for 

this is the execution of the ſupreme ſentence of the pope, as the other ts 

8 | the execution of the law : to this indiftment he pleaded not guilty ; and 

| || it was ruled to be high treaſon by Coke chief 7u/tice and all the Court; 

i and being found guilty he had judgment to be hanged, drawn and. 


N 


(z) This caſe is likewiſe reported Cro. 
Far. 2715. and 1 Bulſ. 147. but both the 
caſes quoted here by our author, were 
actions for ſcandalous words, and the fingle 
point in judgment before the court was, 
whether the words were aCtionable, and 


even as to that Ye/werton and Croke in Be- 
_ Cisford's caſe differed from the other judges; 


ſo that none of theſe caſes prove, that bare 
words are an overt-a& of treaſon within 
25 Ed. 3. indeedjwhere any one not only 
utters words decths 


ing his own thoughts, 


but endeavours by promiſes of reward or 
other arguments to perſuade another to kill 
the king, or the like, this has been con» 
ftrued an overt-aCt of treaſon, becauſe here 
is ſomething beſides the words, here 1s an 
attempt to draw another into the deſigny 
and is as much an overt-a& as an agree- 


ment or a conſultation how to effe& it, 


Lord Stafford's caſe, State Tr. Vol. II. p. 

208, Charnock's caſe, State Tre Vol. IV. 

Po» 531, 2 Salk. 631, 5 
(@) 1 Rell, Rep, 185, 


quartered 


Fg | | 
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quartered {b). And here it was ſaid by the king's attorney (c ) upon 
the evidence, and not denied by the court, 1. that the ſtatute of 25 E. 


3. as to compaſſing the king's death was but an affirmance of the com-. 


mon law. 2. That it 1s treaſon by the laws of all nations; and 
therefore an embaſſador for compaſſing the king's death ſhall be exe- 
cuted here for treaſon ; but for other treaſons ſhall be remitted into his 
own country to be tried. 3. *F'hat words of this nature ſpoken de futurs 
have been adjudged high treaſon preſently ; and therefore it was there 
ſaid to be adjudged in the time of FH. 8. in the cafe of the duke of 
Bucks, that theſe words were high treaſon, Jf the king ſhould arreſt 
him of high treaſon, he would ſlab him ; (vide caſe de duke Bucks, 13 
H. 8. 11. b. 12. a. where there are other words alſo /4}; ) and in the 
caſe of another, /f H. 8. will not take again queen Catherine as his 
wife, he ſhall not be king (e) ; and in the cate of pond © 18] 
Temp. H. 1. That if Pierce Warbeck were the fon of Þ. 4. 
he would take part with him againſt H. T1. (F). « | 

And note, that king James had been long excommunicate by the 
pope, and that every /faunday Thur/day the pope excommunicates 
all Catvinits, &c. and all that have withdrawn their obedience from 


the pope : Owen was executed accordingly. Vide la (Fg) the whole 


judgment and particulars and conſequence thereof. 


Lg 


(b) Theſe words, tho very wicked and treaſon by a particular a& of parliament, 
of a miſchievous tendency, and therefore wiz. 25 H. 5. cap. 12. upon which lord 
an high miſgemeanor, yet unleſs accompa- Czte oblerves, Co. P. C. 14. that they could 
nied with ſome circumſtances to ſhoÞy that not have been attainted of treaſon within 


they were made uſe of in order to per- 
ſuade ſomebody to kill the king, cannot 
according to the reſolution in Pyre's caſe 
amount to an overt-aft of high treaſon, for 
they are not any af at all, and behdes 
might: be ſaid by a bigotted papiit, in the 
beight of his ignorant zeal, without ins 
| tending or imagining the death of the king. 
ic) Bacon. © 
; {d) There was alſo ſomewhat of an overt- 
att joined with the words; for being told 
by a monk, that he ſhould be king, and 
commanded to obtain the good will of the 
tommonalty, he was accuicd of giving cer 
tain robes for that 1atent : this duke's caſe 


was counted hard, and his fate is lamented 


by the reporter, t 7 

(e) This was the caſe of Elizabeth Barton, 
the oly maid of Kent ; the words as re- 
lated by lord Bacon in his hiſtory of Henry 
VII. p. 134. were theſe; © That if king 

* Henry rhe eighth did not take Catharine 
_* bis wiſe 0:7, be ſhould be deprived of 


«* Ris crown, ard die the death of a dog.” 
She a 


ad her accomplices were attainted of 


H'3- 


25 £3. | 

(f) Lord Bacen 1n his hiſtory of Henry 
VIL. þ. 134, reports, that the criminal 
words, for which Szan/ey was acculed, 
were theſe; ** That if be was ſure, that the 
« young man (Perkin Warbeck) were king 
«& Edward's fon, be would newer bear arms 


& ggainft hin.” Upon which the hiſtorian 


makes this obſervation ; © This caſe ſerms 
« fom:ewwbat an hard caſe, both in reſpett o 

& the conditional, and in reſpect of the other 
« words, 8c,”%—PBut (ſays he) * Some 


« eortters do put this out of doubt; for they 


« ſay, that Stanley did expreſsly promiſe to 
6 9, Perkin, and ſent Sa fh x ng 
«© ute.” And it appears by the record of 
Stanley's indiftment quoted in Cre. Car. p. 
123. that he was accuſed not only of wen 4 
but of an expreſs agreement and conſpiracy 
to bring in Peter Warbeck and make him 
king, Note, That _ lord Bacon, whoſe 
hiſtory 1s here quoted, 1s the attorney ge- 
neral mentioned in Owen's caſe, 


(x) 1 Role Rep. 185. 
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7. Thoſe words, which being ſpoken will not make an overt-a& to 
make good an indictment of compaſling the king's death ; yet, if they 
are reduced into writing by the delinqueng either letters or books, and 
publiſhed {4), will make an overt-a&t in the writer to make good 
ſuch an indictment, if the matters contained in them import ſuch a 


 compaſſing (i). Co. P. C. p. 14, 


Inſtances of this kind are many in 4 Car. Croke, ubi ſupra : but 1 
ſhall inſtance particularly only in //i/lams's cafe, P. 17 Fac. B, 


R. (4). 


[1 19]  FWillams wrote a book, intitled Bal/aam's 4/5 (I), in which 


there were many things reproachful and dangerous to the 


king, and among others, that the king ſhould die anno domini 1621+ 


and that the realm fhowld be defiroyed, becauſe it was anti chriſtian and 
the abomination of deſolation : this book he incloſed and ſealed up in a 
box, and ſent it to the king (m); and for this he. was indicted and 
attainted and executed for high treaſon, v:4e Co. ÞP. C. 14. concern- 
ing words, where it is faid thus: * But if the ſame be ſet down in 
&« evr:ting by the delinquent himſelf, this is a ſufficient overt-aft within 
« this ſtatute.” And the ſame law it 1s, if it be ſet down in writing 
by any other by his command or direction, . 
8. It there be an aiſemblinz together to conſider how they may kill 
the king, this aſſembling is an overt-aC&t to make good an indictment 


_ of compaſſing the king's death. This was Arden's cafe (n}, 26 Eliz, 


and accordingly it was ruled Decem. 14 Caroli at Newgate in the caſe 

of Tonge and other confederates {o). _ 2» 
By my lord Coke's opinion, Co. P. C. 14. © A confpiracy to levy 

« war 1s no treaſon by the ſtatute of 25 F 3. till war be levied ;" 


(Þ) In Peacham's caſe quoted in Cro. 
Car. 125. an unpubliſhed writing was ad- 


mifted in evidence as an overt-att of trea- _ 


ſon; the like in the caſe of Co!. Sidney, 
8tate Tr, Pol, TIT. þ. 7510. but both thoſe 
caſes were unwarrantable; as to the firſt it 
does not appear there was any ju4gment, 


| for the book ſays it was againſt the opinion 


of many of the judges, and the latter 
was reſolyed at a time of day, when the 
reſolution of the judges in ſuch an affair 
ought to be but little regarded; that judg- 
ment was accordingly reverſed by a& of 
parliament, 1 7. & M. © | 

(i) As was Twyn's caſe, Kelyng 22. for 
report ſays, that the people were exhorted 


by that book to put the King to death, 


State Tr. Vol. 2. þ. 524. 
(#*) This caſe (which ſeems a very hard 


one} is reported, 2 Rot. Rep, 83. and is 
quoted, Cro, Car. 125. , | 

1) He wrote two books, one called 
Balaan's Aſs, and the other Speculum Re- 
alc, oy | 

(m) In this caſe was firſt broached that 


| famous doctrine, ſcribere et agere. The 


court went ſo far as to declare it to be their 
opinion, that if this book had been found 
in his ſtudy, it would have been a ſufficient 
evidence of the treaſon, for which he was * 


 indifted ; but this. caſe deſtroys its own 


authority by going too far, for they agreed 
it to be a clear point, that bare words 
might amount to treaſon ; ſtrange conſtruc- 
tion of the ſtatute of 25 Ed. 3» 
(n) Anderſon, pars I. þ. 104+ | 
(1 Kelyng 17. State Tre Vu. 1. p: 474+ 


and 
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and there have been ſeveral particular and temporary aQs, that make 
the confpiracy to levy war treaſon, as well as compaſſing the king's 
death. And therefore he faith, © That it hath been reſolved, 35 El;z. 
« that conſpiracy to levy war againft the king {hall not be faid an 
i gyert-aQ, to ſerve an indiCtment for the compatiing the king's death, 
« becauſe the clauſes concerning compatingof the king's death, and that 
« oflevying war, are diſtinct clauſes, and declare diſtinR treaſons; and 
« therefore the latter ſhall not be an overt-a&t to ferve the former, be- 
+ cauſe this were to confound ſeveral clafſes or membra dividentia of 
« high treaſon.” | | 

And yet in the fame book, p. 12. the caſe of the earls of [120] 
Eſſex and Southampton, 43 Eliz. are cited, which feem to con- © * 
tradi&t that opinion : the words are, * 7hat the faid carts intended to 


« g9 to the court where the queen was, and to have taken her into their 


& power, and to have removed divers of her council, and for that end 
* aid aſſemble a muliitude of people ; this being raijed to the end afore- 
& ſaid was a ſufficient overt-adt for compaſſing the death of the queen ,” 
which ſeems to contradict what is elſewhere by him faid {p}. 


And he that ſhall read the procceding againft the duke of Norfolk 
ſet forth at large by Camden Eliz. fub anno 15792. p. 170. & ſequen- 


tibus, will find, that nor only the conſpiring with a foreign prince to 
invade this kingdom, and fignifyjng it to him by letters, is an overt - 
a& to maintain an me compaſſing the queen's, death : bu® 
that the duke's purpoſe to marry the queen of Scotland, who had for- 
merly laid claim to the crown of England, and fignitying it by letters, 
and all this m_ without the conſent of the queen of England, was 
held an ovest-a& to depoſe the queen of Eng/and, ant to compats her 
death ; for if the queen of Scots claimed the crawn of Exgland, he, 
that married her, muſt be preſumed to claim it alſo in her right, which 
was not confiſtent with the ſafety of the queen of Eng/and, and her 
_ title to the crown ; and altho this extending of treaſon (as to this 
point of marriage) by iMation and confequence was hard {q); yet the 
duke was convict and attaint of treafon generally npon this 1adict- 
ment, tho there are likewiſe ſome other crimes charged in the indict» 
ment, | 


(p) I do not ſee how this contradiag State Tr. Pol. 1. fp. 190. ON: 
What is ſaid by lord Coke, p. 14. for here {q) According to lord Cote's underſtand . 


was an expreſs deſign to put the perfor of ing of the ſtatute of 25 Ed, 3. 1t was not 
the you under a force ; nay it had pro- only hard but illegal, for by that ſtatute no 
ceeded farther than a deſign, for there was one ought to be convicted by inferences or 
a multitude aQunily'aſſemblcd for that end, illations, Coke, Þ, C. p. 12s L 
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i caſe des regicides, Venner, 'Tonge & Vane {/), qe fur indiftment 


LI will therefore ſet down the reſolutions of the judges 1663. touch. 
ing thoſe, that were afſerpbled in Yorkfhire at Farley Wood (r ), di- 
vers of whom were after indicted, and attainted of high treaſon for 

compaſling the death of the king : the reſolution was in 
[127] theſe words, as I have/ tranſcribed it verbatzm out of a MS. 
of my lord keeper Bridgman then chief juſtice of the C. B. who 
was preſent at the conference, Fit agree par les juſtices ſur conference 
touchant ceux, queux aſſemble eux in Farley Wood in Yorkſhire 1663, 
gue fur indiftment pur compaſſing mort le roy overt fait poet eftre layd 
in conſulting a levyer guerre contre lui ( que eft overt-aft de ſoy meſme) 
& aftual aſſembling, & levying guerre: Et ou Co. P. C. 14. dit, 
« Qe conſpiracy a levyer guerre neſt treaſon, tanque ſoit levyed, & pur 
« ceo neft evert-aft, ou manifeſt proofe de compaſjing mort le roy, car 
«© le parols font, (de ceo) 1. e .compaſſing mor le roy, & ceo. ſoit a con- 
« founder le ſeveral claſſes, ou membra dividentia :'” Uncor le ley eff 
contra; & ifſint fuit reſolve per touts les juſtices & councel de roy in 


de compaſſing de mort le rey, conſulting a levyer guerre, ou atlual af- 
ſembling de guerre fueront evidence, & overt faits provant compaſſing 
mort le roy; & ceo appeirt in Co, P. C. 14. © Si ſubjeft conſpire ove 
*« forern prince de invader le realm, & prepare pur ceo per overt fait, 
« ceo eff ſufficient overt-aft pur mort le roy : Ft ibidem p. 12. © Le 
* count de Efſex & South” intended daler al court, & daver priſe la. 
« rergne en lour power, & remover aſcun de councel, & a ceo fine aſe 
« fembled multitude de people ; this being raiſed for the end aforeſaid 
« fuit ſufficient overt-aft pur compaſſing de mort le rays.” queux 2 caſes 
« /ont expreſſe contrary al primer. 

Fuit auxi agree, que /i un overt-a&t ſoit lay en Ie andanat; & le 
prof eft dun autre overt-aft de meſme le kinde, ou ſpecies de treaſon, 
ceo eft aſſets bone evidence, _ \ 

I muſt confeſs, that I "could never aſſent to this laſt part of the 
reſolution: tho I know it was ſo praCtiſed in criminal caſes in the 
ſtar-chamber, for I have always thought, 1, That the overt-act is an 
eſſential part of the indictment. 2, As it muſt be laid, ſo it muſt be 
proved {z ); for otherwiſe, if another act than what is laid ſhould be 
[122] ſufficient, the priſoner would never be provided to make his 

defenſe. 3. That more over-acts than one may be laid m 


r) Kelyng 1 ; ; caps 3. &. 8. whereby it is provided, that 
by, ) Ah A 2T. | x ge evidence ſhall be given of any overts 
(rt) Kelyng 8. is contra, however this a@, which 18 not expreſsly laid in the 1n- 
P91nt 1s put out of all doubt by 7 V,3. diftment, | 
an 


Kr, "8 
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ar/indictment, and then the proof of any of them ſo laid, being in 
law ſufficient overt-ats, maintains the indictment. 4. That if any 
overt-act be ſufficiently laid in the indictment, and proved, any other 
overt-ats may be given in evidence to aggravate the crime and ren= 
der it more probable. ; L | 

This reſolution, as to the point of compaſſing the king's death, 
being the latter and of great weight, and more than twice practiſed 
{u), ought to out-wergh the opinion before cited, and with this 
agrees the reſolution of 13 Eliz. Dyer 298. 6. in Dr. Storze's caſe, 
who conſpired with a foreign prince to invade this realm ; it was 
adjudged an overt-aCt to make good an indictment of compaſſing, the 
queen's death (x). Vide Anderſon's Reports Placito 154. which was 
the caſe of Arden and Somerville and others, who conſpired the death 
of queen Elizabeth, reſolved by all the juſtices, that a meeting to- 
gether of theſe accomplices to conſult touchingthe manner of effect- 
ing it was an overt-aCt to prove it, as well as Somerville's buying 
of a dagger aCtually to have executed it. Anderſon's Rep. Pars 1. 
Þ- 104. | | | 

And yet this difference ſeems to me agreeable to law, and recon= 
ciles in ſome meaſure both reſolutions. DT I 

An aſſembly to levy war againſt the king, either to depoſe or re- 
ſtrain, or enforce him to any a&, or to come to his preſence to re- 
move his counſellors or miniſters, or to fight againſt the king's lieu. 
tenant or military commiſſionate officers, is an overt-act | 
proving the compaſling of the death of the king ; for ſuch [123] 
2 war 1s direCted againſt the very perſon of the king, and he, that 
defigns to fight againſt the king, cannot but know, at leaſt, it muſt 


=®. 


hazard his life; ſuch was the caſe of the earl of Eſſex and ſome 


wa 


others. 


(«) But yet it does by no means follow 


from thence, that this reſolution is right 


' as to this point any more than as to the 


of 


ther reſolved-at the ſame time, which yet 


our author thinks to be wrong ; were it a 
point of common law the repcated refolu- 
tions of the judges is the only way to know 
what the law is; but where the queſtion 
ariſes upon an at of parliament, that is to 
be the rule for courts of juſtice to go by, 


of which they are to jadge according to 


their own reaſon and underſtanding, and 
are not 1n ſuch caſes tied down by former 
determinations any fartlfer than the reaſons 
9r arguments thereof appear concluſiye, 


for judicandum eft legibus non exemplis. Co, 
P.C. 6. in margine. A bare conſpiracy to levy 
war is certainly not treaſon, and was ſo 
adjudged in the caſe of Sir Fobn Friend ; 
but if it appears upon evidence, that the 
defign was to kill the king, or depoſe him 
or impriſon him, or put any force on him, 
and the levying war was only the way or 
method 'made uſe of to effe& that ates. 
then it will be an overt-a& gf compaſliin 

the death of the king; and this is the dil- 
tiftion taken by lord chief juſtice Ho!t 18 
Sir Fohn Friend's caſe, State Tre Pol, IV. 
f+ 613, 614. 
(x) See'2 


Vent, 3190 : g 
2 But 


=S 
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Bat if it be a levying of war againſt the king merely by interpre- 

tation and conſtruCtion of law, as that of Burton ({y), and others, to 
pull down all encloſures, and that of the apprentices in Londomx lately, 
to pull down all bawdy-houſes /z)}, de quibus infra, this feems not. 
to be an evidence of an overt-aCct to prove compaſling the king's 
death, when it is ſo diſctofed upon the proof, or if it be ſo particularly 
hid in the indictment ; tho prima facie if it be barely laid as a levy- 
ig war againſt the king in the indictment, it is a good overt-adt to 
| ferve an imdictment of compaſſing the king's death, till upon evidence 
it ſhall be diſcloſed to be only to the purpoſe aforefaid, and ſo only 
an interpretative or conſtruCtive levying of war. And Burtor's caſe 
39 Eliz. ſeems to intimate as much, becauſe they took him to be 
mdiftable only upon the ſtatute of 13 £72. cap. 1. for conſpiring to 
tery war againft the queen, whereas if this had been an overt-a&t to 
prove the compaſſing of the death of the king, the fat had been 
treaſon within 25 ZE. 3. as ſurely it would have been, if he had con- 
ſyired to have raiſed a war directly againſt the king or his forces, 
and aſſembled people for that of md tho an aCtual war had been 
cauſed by him. 
- But ſuch a levying of war may in proceſs of time riſe into a ; direct 
war againſt the king ; as if the king ſend his forces to ſuppreſs them, 
and they fight the king's forces ; and then it may be an overt-a& to 
prove the compaſling of the king's death. 

And thus far of compaſling the k:ng's death. 

Something I ſhall add touching the compaſling of the death of the 
gueen, or prince, wherein 1 ſhall firſt conſider, what ſhall be ſaid the 
queen, or their eldeſt fon within this act. 2. What a cRNEnng of 
their death. 

I. A queen dowager, namely the queen after the death of 
124] her huſband, is not a queen within this a, for tho ſhe 
bear the title of queen, and hath many prerogatives anſwering the 
dignity of her perſon, yet ſhe is not {/zs queen} or, as the other 
parts of the a& expreſs it, (4is companion) it muſt be the queen. 
conſort, the king's wife, and during the marriage between them. 

2. The queen divorced from the king a vinculo matrimonzi, as for 
_ cauſe of conſanguinity, is not a queen within this a&t, tho the king 
be living : this was the caſe of queen Katharime, who was firſt mar- 
ricd to prince Arthur, and by him, as was ſaid, carnally known, and 
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after his death married to prince Herry (afterwards king Henry VIL.), 
by whom [he had iſſue ary (afterward queen of England), and 
afterwards after twenty years marriage was diyorced cauſa affinitatis, 
which divorce was confirmed in the parliament 25 H. 8. cap. 22. 
This was alſo the caſe of his ſecond wife queen Anne, who was 


alſo divorced a vinculo, and that divorce confirmed by the ſtatute of 


28 H.8. cap. 1. which nevertheleſs was again repealed in part by 
the ſtatute of 35H. 8. cap. 1. and in effe&t wholly by the ſtatute 
of 1 Eliz. cap. 3. and yet there is one clauſe obſervable in the a&t of 
28 H. 8. that treaſons committed againſt queen Anne, or the lady 


_ Elizabeth her daughter, meſne between the marriage and that divorce 


were puniſhable, altho the divorce made a nullity of the marriage ; 
and therefore 'there is a ſpecial clauſe to pardon all ſuch treaſons, ſo 
that the relation of the divorce, and ſeparation to diſſolve the marriage 
ab initio, was not thought ſufficient to diſcharge thoſe treaſons, with- 
out a ſpecial pardon-diſcharging the treaſons committed againſt them. 
| But we need not put the caſe of a divorce @ men/a & Tharo cauſe 
adulterii, becauſe adultery by the king's wife is high treaſon in her, 
and ſo the caſe of a divorce cannot well come in queſtion, for ſhe 
muſt be executed for treaſon. P. 28 H. 8. Spilman's + {a ). 33 


H. 8. cap. 21. (b). Co. P.C.p.9. 


II. Ou lour fitz eigne & heir. — 

At common law compaſling the death of any of the king's [125] 
children, and declaring it by overt-a&t was taken to be treaſon, 
Britton, ubi ſupra ; but by this act it is reſtrained to the elde ye Jes. - 


| and heir. 


1. The eldeſt fon and heir extends not to a collateral heir, tho de- 
clared heir apparent to the crown, unleſs there be a ſpecial proviſion 
for that purpoſe by act of parliament : thus Roger Mortimer 11 R. 2. 
Richard duke of York 39 H. 6. Fohn de la Poole tempore 'R. 3. and 
Henry marquis of Exeter tempore H. 8. were declared heirs apparent 
of the crown ; yet compaſling any of their deaths in the king's life= 


time was not treaſon within this a&t. Co. Þ. C. 8, 9. 


And therefore in that great agreement made in the parliament of 
39 H. 6. when Richard duke of York made his claim to the crown, 
and it was enacted, that H. 6. ſhould hold the crown during his life, 
and that Richard duke of York ſhould ſucceed him, Rot. Parl. 39 


(a) Jn the caſe of queen Arne Bulen, (5) In the caſe of queen Katharine. 
Seward, | | 
"i; 6+ 
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H. 6. n. 24. it is ſpecially enacted, that if any perſon - do compaſs 
or imagine the death of the duke, and thereof be attaint by open 
act, it ſhall be high treaſon; which had ngt been ſo, unleſs it had 
been eſpecially enacted. 

2. The king takes wife, and by her hath iſſue two ſons, the eldeſt 
Ges, the wife dies, he takes a ſecond wife; this ſecond ſon, tho he 


were once not eldeſt, and tho he be not lour cergne fitz, but only the 
| King's ſon, is eldeſt ſon within this ftatute, 


3. King Edward 11.. had Jac the Black Prince, who had iſſne 
Richard of Burdeaux afterwards king Richard IT. his eldeft grand- 
child, tho he were not, in the life of his father the Black Prince, 
the king's eldeft ſon within this atute, yet his father being dead in the 
life of Edward III. it 13ay be very conſiderable whether prince Rich- 
ard be the king's eldeſt ſon within this ſtatute, and the compaſhng 
of his death be high treaſon ; for he is heir apparent of the crown, 


and his heirſhip cannot be deveſted by any after born child. 


The duchy of Cornmwal! was ſettled upon the Black Prince & ;9/re us 
& hereadum juorum regum Anglize filiis primogenitts, alths 
[72 ] the king's eldeſt daughter be not ducheſs of Cornwall, be- 
cauſe not fil;rs, yet, (contrary to the opinion delivered'in the prince's 
caſe 8 Co. Rep. 20. a} H. 8. after the death of his brother prince 


Arthur, and our late king Charles, after the death of his eldeſt bro- 


ther prince Henry, were dukes of Cornwall in the life of their fathers : 
the latter appears exprelsly by the ſtatute of 21 Fac. cap. 29. wherein 
it 18 fo declared by judgment of parliament ; and R:chard of Burdeanx 
was alſo duke of Cornwa!! after the death of his father the Black 
Prince, and comes 1n the catalogue of dukes of Cornwall in the col- 
leGtion of Vincent and H7!!s of the nobility of England ; and had the 
Tevenues thereunto belonging, as n_yours undeniably. ' Rot. Part. 


51 E.3. n. 65. 


But it ſeems it was not by virtue of that limitation in the grant 
to the Black Prince, but 'by a new ſpecial creation; for Rot. Parl. 
50 E. 3. n. 50. the commons petition, that he might be created duke 
of Cornwall, earl of Che/ter, and prince of Wales ; the king declined 
the doing of it at their requeſt, as being a thing proper only for the 
king to do his pleaſure therein : the truth is, the king had done .it 
before the requeſt made, Viz. Rot. Cart. 41, 48 & 49 E. 3. n. 10. 
the words of the charter are, © Ex conſilis & conſenſu prelatorum, 
* ducum, comitum & baronum, ipſum Ricardum principem Walliz, 
* ducen 
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* duce Cornubiz, & comitem Celtriz fecimus & creavimus,”” and 
grants him the poſſeſiions thereunto belonging, which he accordingly 
enjoyed : vide Rot. Parl. 51 £73. 3. 9. and obſerve a certain eſtate 
is limited by the patent of creation for lite ; or otherwiſe, it ſeems, 
| it was thought fit to leave it to the conſtruction of Jaw, whether he 
Had it purely by a new creation, or by the conſtruction of the char- 
ter 11 E. 2. to the Black Prince. 

This caſe therefore touching conſpiring the death. of ſach a Prince, 
as Richard of Burdcaux then was, tho it may be probable to be trea- 
ſon within the intent of this a&, is fitteſt to be firſt decided by par- 
liament according to the caution uſed in the ſtatute of 25 FZ. 3. 

3. If the-king of England hath two daughters only, and no ſong 
daughter is not within the words or intent of the 
eldeſt fon within this clauſe, for a fon may be after [127] 
; but ſeveral ſtatutes have made temporary provitions in this 
caſe : vide the ſtatutes of 25 H. 8. cap. 22. 28 H. 8. cap. T. 

It is true the implication of Cs. P. C. p. 9. where it 1s faid, 
© If the heir apparent be collateral heir apparent, he is not within this 
« fatute, untit it be declared by parliament,” implies that the lineal 

heir, male or female, is within this ſtatute, 

But the implication of the ſtatute itſelf is againſt 1 it, becauſe this 
act almoſt in the ſame breath takes notice of the king's eldeſt daugh- 
| ter upon another rank of treaſon, namely dealing her ; and 1t is not 
ſafe to extend this aCt by conſtruction. . 

The ſecond daughter, living the firſt, is certainly not within this 
law, becauſe not immediately inheritable to the crown. 

Yet by the ſtatute of 25 H. 8. cap. 22. which was but tem porary, 
proviſion is made, that if any thing ſhould be written or done to the 
peril, flander or diſherifon of any of the iſſues and heirs between him 
and queen 4nne, the ſame ſhould be treaſon. 

"Thus far touching the perſons of the queen or prince. 

Now what ſhall be ſaid a compaſling of their death, or an overt= 
act to prove the ſame : what ſhall be ſaid a compaſling of the king's 
death, hath been at large declared, much whereof may be applied 

to the queen or prince, but not univerſally ; for the king is above the 

_ coercion of the law, tho his ations are not exempted from: the di- 

rection of- the law in many caſes ; but the queen ayf prince are ſub- 
jets of the king, and ſubjeCt to the laws ; whence it comes to paſs, 

that there are certain overt-acts manifeſting compatling the king's 
cath, 
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death, which are ſpecifical and appropriate to the king and, his ſove- 
reign power and royal dignity, which are not applicable to the queen 
or prince. : 

If a man compaſs to impriſon the king, tho it be colourably done | 
by proceſs of law, it 1s a  compatiing of the king's death within this 
a&t, as hath been ſhewn. 

But if the queen or prince commit a miſdemeanor of ſuch a na- 
ture, as 1s a contempt againſt the king's laws, to which i amprif Hon- 

ment is proper, as in caſe of treaſon, felony, reſcne, th 

0129], oy be knyeifoned-b { ds 2 

, 7 may impriſoned by proceſs of law without danger of 
treaſon : thus was the ſon of Henry IV. committed by Gaſcoign chief 
juſtice for reſcuing a priſoner from the bar ; and ſeveral a&ts of at- 
tainder of treaſon have paſſed in parliament againſt ſome queen-con- 
ſorts, as appears by 28 H. 8. cap. T. 33 H. 8. cap. 21. againſt queen 
Catharine Howard. Rot. Parl. FH. 5. n. 11. 

| Again, to compaſs to depoſe the king is treaſon, but to compaſs 
a divorce between the king and queen by the king' s commiffion by 
due proceſs of law was no treaſon, as appears in the proceſs before 
_ the archbiſhop of Canterbury, whereupon queen Catherine, and after- 
wards queen Anne were divorced. 

_ *Fhe compaſling therefore of the death of the queen or prince, 
which'i is treaſon within this aCt, 1s where a man witho 97 due pro- 
ceſs of law expreſsly compaſſeth the wounding « or death of yu 
either by force or poiſon. 

And thus much for treaſon in compaſſing the death of the king, 
queen, or prince; and becauſe the next treaſon declared, namely the 
violation of the king's wife, the king's eldeſt ſon's wife, the king's 
eldeſt daughter, hath not much to be ſaid concerning it, I ſhall cloſe 
| this chapter with it. 

1. The violating the King's companion, that 1s the king's wiſe, the 
queen confort, her huſband being now living ; this is high treaſon, | 
- and ſo it is in her if ſhe conſent. P. 28 H. 8. 33 H. 8. cop. 21. 
Co. P. C.p. 9. 

2. The wife of the king”s eldeſt ſon and heir, a princeſs conſort, and 
during the coverture between them ; and if ſhe conſent, 1t is treaſon. 
in her. - 

3. The king's eldeſt daughter not married : this extends to a ſecond 
daughter, the eldeſt being dead ; for ſhe is now eldeſt, and, for 


want of iſſue male, inheritable to the crown ; but at common law 
this 
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this treaſon extended to any of the daughters. Br:tton, cap. 22. F. 71. 
It extends to an eldeſt daughter, tho there be ſons; and quere, whe- 
- ther to an eldeſt daughter, that hath been married, and is now a wi- 
dow, nent marry may be conitrued either way ; or if it doth, yet 
whether it extends to an eldeſt daughter, that 18 a widow, and  _ 
hath children by her huſband; the words of the old books [129] 
are avant ceo, gel eff marry: it ſeems, that if the eldeſt daughter 
hath been once married, ſhe is not within this law, becauſe of the 
. words nient marry, tho the reaſon may poſſibly be the ſame; and it 
ſeems, tho there be ſons, yet the violating of the king's eldeſt daugh- 
ter, being within the expreſs words of the law, the violation of her 
is within this law, becauſe within the words ; and yet the violation 
of the wife of the king's ſecond ſon is not within this ſtatute, yet he 
and his iffue is inheritable to the crown before the eldeſt/daughter ; 
in this caſe thzrefore the words of the law are to govern. SN 

Altho it' ſhould ſeem probable, that the eldeſt ſon of the prince 
after the death of his father may be-the king's eldeſt ſon within this 
aQ, as is before obſerved ; yet the daughter of the king's eldeſt 
daughter, after her mother's death, ſeems not an eldeſt daughter with- 
in this act, her grandfather being living, *for the grandſon, who is 
heir apparent of the crown, is of more conſideration than the dangh-. 
ter of a daughter, who cannot be heir apparent, becauſe a ſon may 
be born. 

Quere, Whether violating the eldeſt daughter, after the death of 
the king her father, be treaſon within this a&t, where a ſon ſucceeds 
to the crown: it ſeems not, for the relation is ceaſed (c). 
2-» And thus far for the two firſt branches of high treaſon.” 


= 


+ Black, Com. ch. vi. page 56: Co. Lit. 133. b. 1 Hawk. P. C. 34, 36, 37. Moore, 
620. 2 Vent, 316. Bro, Treaſon, pl, 24. Co. P. C. 7. Foſt, 397, goo, 403. 
| | Kelyng. 8. 12. 13. Pl. 19+ 


(Cc) She is no longer leigne file le roy, It of courſe that the eldeſt ſon and eldeſt 
baving been before obſerved that a queen daughter of ſuch a queen is likewiſe within 
regent Is a king within this att, it follows its Co. Þ. CG. Þ» $ 


CHAP. 


countre noſtre ſeigneur Je roy en ſon realme. 
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CHAP. XIV. 
Concerning levying of war againſ/? the king. 


HE us gladiz, both military and civil, 1s one of the Jura ma. 
- Jeftatis, and therefore no man can levy war within this king- 
dom without the king's commiſſion, Co. P. C. p. 9. See the ſta- 
tute, or rather proclamati&n” {a} de defen/rione portandi arma, wherein | 
Ut 18 recited by the king, that the prelates, earls, barons, and com+- 
monalty illoeque aſembles en eviſement ſur ceſt beſoigne nous eiont dit, 
que a nous appent & de nous par noftre royal ſeignorie defendre fortment 
des armes, & de tout autre force contre noſire pees, a touts les foilz, que 
nous plerra (b); and hence it is in all declarations and inditments 
touchings things done againſt the peace, the concluſion goes contra 
pacem domini regis. 

It is true, there have been great diſputes in. this kingdom touching 
the diſpoſition of the mz1:t:a of this kingdom, which are now all _ 


ſettled, and declared to be the right of the crown by the ſtatutes of 


13 Car. 2. cap. 6. and 13 & 14 Car. 2. cap.3. 
Now as to this clauſe of high treaſon, Ou ff home levy guerre 


E aa 


'To make a treaſon within this clauſe of this fatute there uſt be 


three things concurr ng: 


I. It muſt be a levying of war, 
- IL. It muſt be a levying of war again/? the king. 
on It muſt be a levying of war againſt the king; in his realm, 


I. For the firſt of theſe, the act faith levy guerre ; what ſhall be 

 faid a levying of war, is in truth a queſtion of fat, and' 

[ 31] requires many circumſtances to give it that denominations 

which may be difficult to enumerate or to define ; and commonly | 1s 
expreſſed by the words more guerrino arratati. 

As where people are aſſembled 1 in great numbers armed with wea- 

pons offenſive, or weapons of war, if they march thus armed in "Y 


body, if they have choſen commanders or officers, if they qarch cum 


{a) In the ſeventh year of Edward L--- inſt coming armed to the parliament. | 
(6) This ſtatute is only a proof of the ade Rat, Parts 25 Le 3 » pars 1. #» 53, 
king's power to iſlue a proclamation dorſo. 


vexilits 
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cum vexillis explicatis or with drums or trumpets, and the like ; whether 
the greatneſs of their numbers, and their continuance together doing 
theſe acts may not amount to more guerrino arraiati, may, be conſi- 
*derable. | 

But a. bare conſpiracy or conſultations of workings to levy a war, 
and to provide weapons for that purpoſe ; this, tho it may in ſome 
caſes amount to an overt-act of compafſing the king's death, yet it 18 
not a levying of war within this clavſe of this ſtatute ; and therefore 
there have been many temporary aQts of parliament to make ſuch a - 
conſpiracy to levy war treafon during the life of the prince, as 13 
El:z. cap. l. 13 Car. 2. cap. 1. and others. Vide accordant 's "th 7 4 
p. 10. -. | h 

Again, the actual aſſembling of- many rioters in great numbers to 
do unlawful a&ts if it be not modo guerrino or jn ſpecie bell, as if they 
have no military arms, nor march or continue together in the poſture 
of war, may make a great riot, yet doth not always amount to a le- 
vying of war : vide ſtatute 3 & 4 E.6. cap. 5. 1 Mar. cap. 12. fe: 
Il. As to the fecond; the ſtatute faith, ſagain/? ws) to make it 
therefore treaſon, it muſt be a levying of war againſt the king : other- 
wiſe, tho it be more guerrino, and a levying of war, it is not treaſon. 
1. Therefore if it be upon a private quarrel, as many times it hap- 
pened between lords marchers, tho it be vexillis explicatis, it ſeems. 
no levying 'of war againſt the king. 2. If it be only upon a private 
and particular deſign; as to pull down the incloſures of ſuch a parti- 
cular common, it is no levying of war againſt the king. @9. P. C. 
þ- 9. 3. But a war levied againſt the king is of two forts, 1. Ex- 
preſsly and direCtly, as raifing wat againſt the king or his general 
_ ant forces, or to ſurpriſe or injure the king's perſon, or to 
impriſon, him, or to go to his preſence to enforce him to [132] 
remove any of his miniſters or counſellors, and the like. 9. Inter- 
pretatively ana conſtructively, as when a war 1s levied to throw 
"down incloſures generally, or to inhanſe ſervants, wages, or to alter _ 

religion eſtabliſhed by a 1 many inſtances of like nature might 
be given; this hath beentref6lyed to be a war againſt the king, and 
treaſon within this clauſe ; and the conſpiring to levy ſuch a war is 
treaſon, tho not within” the a& of 25 E. 3. yet by divers os aha 
acts of parliament, as 13 Fliz. during the queen's life, 13 Car. 2 
during our king's life. Co. P. C. p. 10. | 


| . Ce) Sec alſo 1 Geo 1. abs 5 
Var. 1. | SY Ea | 


| |: bY 4 
| | 
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_ Thefiſt reſolution, that I find of this interpfetative levying of war, 

is a reſolution cited by my lord Coke, P. C. p. 10, in the time of | 

Henry VIII. for inhanſing ſervants wages ; and the next in'time was 

| | that of Burton, 39 Eliz. Co. P. C. þ. 10. (d /} for raiſing an armed 

© - * force to'pull down incloſures generally : this is now ſettled by theſe 

| anftances, and ſome of the like kind hereafter mentioned ; the pro. 

cceding againſt Burton-and his companions was not upon the ſtatute 

: of 25 E. 3. which required, that 1 1 new caſes the parliament ſhould 

| 71 . be firſt conſulted ; but upon the ſtatute of 13 Els. for conſpiring to 

levy war, which hath not that clauſe of conſulting the parliament in 

- new caſes, and thefefore ſeems to leave a latitude to the judgest0 o make 
HE * conſtruction greater, than that was left by the ſtatute of 25 F.'3. 

Theſe reſolutions being made and ſettled we mult acquieſce in them; 
but in my opinion, if new caſes happened for the future, that have 
not an expreſs reſolution in point, nor are expreſsly within the words 

of 25 E. 3. tho they may ſeem to haye a parity of reaſon, it is the 
fafeſt way, and moſt agrecable to the wiſdom of the great att of 25 
E. 3. firſt to conſult the parliament and haye their declaration, and 
to be yery wary in multiplying conſtruCtive and i ne treaſons, 
for we know not where it will cnd. ; 

But particular inſtances wall beſt illuſtrate this whole learning, 
which I ſhall fubjoin, tho ſomewhat PORT as they occur ta 
my OF : 

Is F133). A a or compaſling to aw war is not a levying 
| I3 war within this a, unleſs the war be levied ; this appears, 
| Co: PÞ: C; Þþ. 9. and alſo by thoſe many acts of parhament above-men- 
+ tioned, which were but temporary and limited to contipye during the 
life of the king vr queen, whereby it 1s ſpecially enaCted, that ſuch 
compaſiing to levy war ſhall be treaſon ; which needed not have been, 
if it had been treaſon by the ſtatute of 25 E. 3. Vide 1 & 2 P. & 
A. cap. 10. 1 Eliz. cap. 5. -13 Eliz. cap. 1. 13 Car. 2. cap. 1. 
And therefore in the caſe of Robert Burton and others, that con- 
| ſpired to, aſſemble themſelves and pull down incloſures, and to gain 
* arms at the lord Norrzs's houſe, and to arm themſelves for that pur- 
poſe, Coo P. C. 10. they were indited and attainted purely upon the. 
ſtatute of 13 Eliz. cap. l. . whereby conſpiring to levy WAF 1s made 
treaſon. 
But if divers conſpire to m war, and Tome of them afuall levy 


ts 


p 


*] 
TL 
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it, this is high treaſon in all the conſpirators, becauſe in treafon all 
are principals, and here is a war levied (e). 

If divers perſons levy a force of multitude of men to pull down 2 
particular incloſure, this 18 not a levying of war within this ſtatute, 
but a great Tiot ; but if they levy war to pull down all inclofures, or 
to expulfe ſtrangers, or to romove counſellors, or againſt any ſtatute, 
as namely the ſtatute of Labourers, or for inhanſing ſalaries and 
wages, this is a levying war againſt the king, becauſe it is generally 

againſt the king's laws, and the offenders take upon them the refor- 
mation, which ſubjects by gathering power ought not to do. Co. P. 
C. þ. 9, 10. Vide the at 3 & 4 FE. 6. cap. 5. * Tf any to the number 
« of twelve ſhall intend, go about, practiſe, or put'in ure, by force 
« to alter the religion eſtabliſhed by law, or any other laws, and de- 
6 part not within an hour after proctamation, or after that ſhall wil» 
« fully in a forcible manner atrempt to put in ure the things above 
« ſpecified, then it is high treaſon.” LT, 

If men levy war t6 break priſons to deliver one or more particular 
perſons out of priſon, wherein they are lawfully impriſoned, 
unleſs ſuch as are impriſoned for treaſon ; this upon adrice 34] | 
of the judges upon a ſpecial verdi&t found at the 0/4 Bailey, was 
ruled not to be high treaſon, but only a great riot 1668. but if it were 
to break rg or deliver perſons generally out of priſon, this is 
| treaſon, Co. P. C. p. 9. / 
| There was a ſpecial verdict fund at the O!d Bailey, anno 20 Car. 

IT. {F), that 4. B. and C. with divers perſons to the number of an 
hundred aſſembled themſelves modo guerring to pull down bawdy- 
honſes, and that they marched with a flag upon a aff, and weapons, 
and pulled down certain houſes in proſecution of their conſpiracy ; 
this by all the judges aſſembled, except one {g), was ruled to be 
levying of war, and ſo high treaſon within this ſtatute ; and accord- | 
ingly they were executed. os 

But the reaſon that made the doubt to hang that Joubi9l 5 it, was |. 
Becauſe it ſeemed but an unruly company of apprentices, among whom 
that cuſtom of pulling down bawdy-houſes had long obtained, and 
therefore was uſually repreſſed by officers, | and not puniſhed as tral- 
tors. 2. Becauſe the finding to pull down dab might rea- 
ſonably be intended two ,or three pargicolar bawdy-houſes, and the 


(e) Co,P.C.p. g Kelyng, þ. 19; (2) This was our author kimſal Vide 
(i) Vide es þ+ 79. &6, Redyng, 75+ 


12 _ indefinite 


- ao 8 vt a” 
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indefinite expreſſion ſhould not in materia odio/4 be conſtrued either 


_ univerſally or generally. And 3. Becauſe the ſtatnte of 1 Mar. cap. 12, 


though now diſcontinued, makes aſſemblies of above twelve perſons 
and of as high a nature only felony, and that not without a continu. 
ance together an hour after proclamation made ; as namely an afſern-. 
bly to pull down bawdy-houſes, burn mills or bays, or to abate the 
rents of any manors, lands or tenements, or the price of viCtuals, corn 
or grain ; or if any perſon ſhall ring a bell, beat a drum, or ſound 
a trumpet, and thereby raiſe above the number of twelve for the pur- 
poſes aforeſaid, which are raiſed accordingly and do the fact, and 
diffolve not within an hour after proclamation, or that ſhall convey 
money, harnefs, artillery, it is enacted to be felony ; and if any ahove 
the number of two, and under twelve, do practiſe with the force of 
arms unlawfully, and of their own authority - to kill any of the 
[135] queen's ſubjects, to dig up pales, throw down incloſures of 
parks, pull down any houſe, mill, or burn any ſtack of corn, 
or abate rents of manors, lands or tenements, or price of corn or 
vitual, and do not depart within an hour after proclamation, and con» 
tinue to attempt to do or put 11 ure any of the things above-mentioned, 


they are to have a year's impriſonment. 


And the ſtatute of 3&4 E 6. cap. 5. is to the ſame purpoſe, only 
if the number of forty, or above, come together to do ſuch a&s 
as before, or any other feloniovs, rebellious, or traiterous aCts, and 
continue together two hours, it is made high treaſon (4), _ ] . 

But yet the greater opinion obtained, as it was fit; and theſe .ap- 
prentices had judgment, and ſome of them were executed, as for high 
treaſon. | 

Yet this uſe may be made of thoſe ſtatutes: 1. That there may be 
ſeveral riots of a great and notorious nature, which yet amount not to 
high treaſon. 2. But again, thoſe aQts and attempts poſſibly might 
not be general, but might be direfted only to ſome particular inſtances, 
as for the purpoſe, not to pull down all houſes or mills, but ſome ſpe-. 
cial ones, which they thought offenſive to them; nor to abfte the 
rents of Wagons, but of ſome particular manor, whereof they were 
tenants ; nor to make a general abatement of the prices of viEtuals or 
corn, but in ſome particluar market, or within ſome precinEt ; and ſo 


_ croffeth not the general learning before given of conſtruftive treaſon. 


3.'1t ſeems by that act alſo, they did not take the bare aſſembly to 
_ (Þ) See allo 1 Geo, I, caps 5. 


thax 
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that intent to be a ſufficient overt-adt of levying of war ; that was but 
an attempt and putting i ure, unlefs they had actually begun the ex- 
ecution of that intention, going about, pr actiling or putting mn ure z 
for this a&t puts a difference between the ſame and the doing thereof. 

In the parliament of 20 E. 1. now printed in Mr. Ry/ey, p. T7. it 
appears there aroſe a private quarrel between the earls of Glouceſter 
and Hereford, two great lords marchers; and hereupon divers of the 
earl of Glonceſter's party with his conſent cum multitudine tam [ 6 ] 
equithm quam peditim exierunt de terra ip/ius comitts de Mor- 
gannon cum wvexillo de armis ip/ius comitis explicato verſus terram co- 
mitis Heref* de Brecknock, & ingrefſi fucrunt terram ullam per ſpatium 
duarum leucarum, & illam depredati fuerunt, & bona illa depredata 


uſque in terram difti comitis Gloceſtriz adduxerunt, and killed many, 


and burnt houſes and committed diyers outrages ; and the like was 
done by the earl of Hereford and his party upon the earl of Glouce/ter: 
they endeavoured to excuſe themſelves by certain cuſtoms between the 
lords marchers ; by the judgment of the lords in parliament their royal 
franchiſe, were ſeiſed as forfeited during their lives, and they commit- 
ted to priſon, till ranſomed at the king's pleaſure. 

Altho here was 1callya war levied between theſe two earls, yet in as 
much as it was upon a private quarrel between them, it was only a great 
riot and contempt, and no levying of war againlt the king; and ſo 
neither at common law, nor within the ſtatute of 25 E. 3. if it had 
been then made, was it high treaſon, 

It appears by Yal/ingham ſub anno 1403. a great rebellion was raiſed 
againſt Henry IV. by Henry Percy ſon of the earl of Northumberland 
and others : the ear] gathered a great force, and actually took part 
with neither, but marched with his force, as ſome thought, towards 
_ his ſon, = as athers thought, towards the king pro redintegrands 
pacis negotio; he was hindered in his march by the earl of J/:/tmore- 
land and returned to his houſe at YYerkworth ; the king had the vic- 
tory ; the earl petitioned the king ; the whole faCt was examined in 
_ parliament, Rot. Parl. 5 H. 4. 1. 12. The king demanded the opinion 
of -the judges and his counfl touching it: the lords proteſt the judg- 
ment belongs in this caſe #6 them ; the lords by the king's command 
take the buſineſs into examination, and upon view of the ſtatute of 
” E. 3. and the ſtatute of Liveries © Adjugerent, ge ceo, ge fuit fait | 

** par Ie counte, neſt pas treaſon, ne felony, mes treſpaſs tantſolement, por 

* quel treſpaſs le dit counte deuft faire fine & ranſom a volunte du roy "os 

but Henry the ſon was atiaint of treaſon. | 
13 - 
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© - | . It appears. not what the reaſon of that judgment was, whether 
| _ they thought it only a compaſſing to levy war, and no war ac- 
tually levied by him, becauſe not aCtually joined ' with his ſon; or 
whether be thought his intention was only to come to the king to 
mediate peace, and not to levy a war, nor to do him any bodily harm ; 
that it was indeed an offenſe in him to raiſe an army without the king's 
commiſſion, but not an offenſe of High treaſon, becauſe it did not ap- 
pear that he raiſed arms to oppoſe the king, but poſſibly to afliſt him; 
but whatever was the reaſon of it, it was a very mild and gentle judg- 
ment, for the earl was doubtful of a more ſevere judgment : nota, he + 
returns thanks to the lords and commons de Hour bone & mare © Corrs a 
tui mohſire, and thanks the king for his grace. 
The clauſe in the ſtatute of 25 E. 3. 1f any man ride armed ORE 
- or ſecretly with men of arms againſt any other to ſlay, rob, or take him, or 
to detain him, till he hath made fine or ranſom, or have his deliverance, it 
zs wot in the mind of the king or his council, that in ſuch caſe it ſhall be 
Judged treaſon, but ſhall be judged felony or treſpaſs according ts the laws of 
the land of old times uſed; and according as the caſe requireth; and if 
_ inſuch caſe or other like. (1) before this time any judges have judged trea- 
fon, and. for this cauſe the lands and tenements have come to the rIng's 
hands as forfeited, the chief lords of the fee /hall have the eſcheat. 
This declares the law, that a riding armed with men of arms upon 
\ a private quarrel or deſign againſt a common perſon is not a levying 
_ of war againſt the king (+); and the eſpecial reaſon of the expreſs 
[1 J adding of this clauſe ſeerns to be in reſpe& of that judgment 
of treaſon given againſt Sir Zohn Gerberge, Trin. 21. E. 3. 
Rot. 23. Rex: and at large before mentioned, chap. 11. which judg- 
ment is in effect repealed by this aſd: 5; 
| It appears by Sir F, Moore's Rep. n 1. 849. ( 1) the earl of Efeex was 
arraigned and condemned for high treaſon before'the lord high ſtew- 
5 ard, whereupon it was reſolved by the juſtices, 1. That when the 
| queen ſent the lord keeper of the great ſeal (m ) to him, commanding 
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' (4) Vide fimile H. 26. E. 3. coram reges 
Rot. 30. Rex. Hale. 
This caſe was in the county of Eſſex, and 


| was no more than this ; Sir 7obn Firzawau- 
ger and William Baltrip his ſteward, &c, 


were | Ares by-juries of divers hun- 


dreds 


ſom, for exaQting and extorting money 
from others, and for ſeveral great and enor- 


 mous riots, miſdemeanors and treſpaſſes'1n 


the county of Eſa, attratande 5 regas 


or taking meg by force, and detain- - 
' | ing them till they paid fines for their ran= 


lem poteſtatem, upon which Sir Fobn Fitz- 


wauter ſurrenderetl himſelf, and was com- 
mitted to the Toqver of London, and Bal 


trip was outlawed, who afterwards pleaded 


the king's pardon; pro feloniis, cenſpirationes 


 maniitenentia & tranſj greſſionibus pradiftisy 


neenon pro utlagariis occaſione pramiſſorum is 
ipſum promulgatis, upon which he was dife 

charged fine die. 

(k) Co. P. Cf. (+18 

(1) þ. 6204 

(mn And others of bar council. NIE 
_ him 


| 


| 
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him to diſmiſs the armed verſions i in his houſe and to come to her, and 
he refuſed to come, and continued the arms and armed perſons in his 
houſe, that was treaſon. 2, That when he went with a troop of 
captains and others from his houſe in the city of London, and there 
prayed aid of the citizens in defenſe of his life, and to go with him to 
the queen's court to bring him into the queen's preſence with a ſtrong 
hand, ſo that he might be powerful enough to remove certain of- his 
enemies, that were attendant on the queen, this was high treaſon, be- 
cauſe it tends to a force to be done upon the queen, and a reſtraint of 
her in her houſe; and the*faCt in London was aCtual rebellion, * tho he 
| intended no hurt to the perſon of the queen. $3. That the adherence 
of the earl of - Southampton to the earl of Eſſex in London, tho he did 
not know of any*other purpoſe than of a private quarrel, which the 
earl of Eſjex had againſt certain ſervants of the queen, was treaſon in 
him, becauſe it was a rebellion in the earl of Eſex. 4. That all they, 
that went with the earl of Eſſex from Eſex-houſe to London, whether 
they knew of his intent or not, were traitors, whether they departed 
upon the proclamation or not; but thoſe, that ſuddenly adhered to 
him in London, and departed upon the proclamation made, were within 
| the proclamation to be pardoned: there were other points reſolyed 
touching the manner of his trial, whereof hereafter. 

The whole hiſtory of Eſſex his treaſon and the proceeding there- 
upon 1s ſet forth at large by Ry anno 44" Eliz. þ. 604. & ſequen- 
tibus, wherein the charge of his inditment appears to be, that he and 
his accomplices had eonſpired to deprive the queen of her 
crown and life, having conſulted to ſurprize the queen in the [139] 
court ; and that they had broken out into open rebellion by impriſon- 
ing the counſellors of the realm, by ſtirring up the Londoners to rebel 
lion by tales and fitions, by aſſaulting the queen's faithful ſubjets 
in the city, and defending the houſe againſt the queen's forces ; ſo that 
the great part of the indictment was compaſſing the queen 's death, and 
the reſt of the charge were the overt-ats, which was treaſon within 
the ſtatute of 25 EK. 3. with which my lord Coke agrees, P. C. p. 12. 

If divers perſons levy war againſt the king, and others bring them 
relief of viCtuals pro timore mortis, & receſſerunt quam "citd potuerunt, 
this was adjudged not to be a leyying of war, becauſe pro timore martts; 
quere, if the ſame law be in caſe of marching with them in their com- 
pany for fear of death. Co. P. C. p. 10. vide ſup. cap. 8. Mich. 21 E. 
3. Ret, 101, Linc. coram rege. 1lli, qui coadti i Juerunt ad denarias rects 
| 14  piendos 
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a concluſive or a ſufficient declaration of treaſon according to the pur- 


If 


| 
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prendos & imiliter coatti juraverunt, dimittuntur per curiam per manus 
captionem, quia fic in perſonts tpſorum nihil mall reperitur, in caſe of a 
\ great riot, not unlike a levying of war, for which they were indited 
of treaſon. ; 
Rot. Par. 17 R, 3. n. 20. upon the complaint of the dukes of 4qui- 
tain and Gloucefler, ſhewing that Thomas Talbot and others his adhe- 
_ rents by confederacy between them fauxment conſpirerent pur tuer les 
dits ducs uncles le roy & autres perſones grants de realme, & pur accome 
plyer le malice ſuſdit le dit Thomas & les autres miftrent tout lour poyar, 
come notoirement eft conus, & le dit Thomas ad en grand party confeſſe, 
en anienti/ment des eflats & de loys de woſtre realme, & ſur ceo firent 
divers gents lever armes, & arrayes a feire de guerre en aſſembles & con- 
gregations a tres grant & horrible number en divers parties en les countie 
de Ceftre, and pray that it may be declared in this parliament the na- 
ture, pain and judgment of this offenſe : the concluſion whereof was 
thus : | 
« Eft avys au roy & a les ſeigniors de ceſt parlement en droit de meſne 
« la bille touchant Thomas Talbot, que la matter contenus en la dite bill 
® eft overt & haut treaſon, & touche la perſon du roy & tout ſarrealme, ©) 
[140] *« & pur treaſon le roy & zouts les feigneurs fſuſdits adjug- | 
G gent & declarant;”” and thereupon writs of proclamation for 
his appearance an the king's bench are ordered to iſſue for his appear- 
ance in one month, or otherwiſe to be attaint of treaſon [n ) : vide 
Paſ. 11 R.2 B. K. Rot. 16. Rex, Writs of proclamation 1flued ac- 
cordingly to the ſheriffs of. York/tire and Derbyſhire, and the ſherifls 
returned non eft inventus ; Talbot afterwards came and rendered him- 
ſelf, and was committed to the Tower, and afterwards a Super/ſedeas 
- came for his enlargement {o). h 
But this declaration being only by the king and houſe of lords is not | 


view of this ſtatute, but yet it was a real levying of war againſt the 
king, becauſe done more guerrino and by people arrayed de fet de gur 
erre, as in Benſted's caſe hereafter mentioned ; but had it been a bare | 
conſpiracy, it had not been treaſon, as appears by the ſpecial ſtatute of 
3 H. 1. cap. 14. whereby a conſpiracy to kill the king without an 


(n) And all perſons, that ſhall recetve (o) The Suprſedeas was not exprelsly 
the ſaid bir Thomas Talbet within the realm for his enlargement, Sed guod cuicung ; pro- 
of England, after'the ſaid month elapſed ceſſui verſus ipſum Thoman Talbot ex caufis 
from the time of the {aid proclamation, are predifis ulterius faciendo ſuper ſedeant, quoe 
declared guilty of high treaſon upon con= ouſque aliud a rege inde habuerint in mandae. 
vittion of ſuch harbquring or receiving. tiſs | os | 


HISTORIA PLACITORUM CORONZ. 140 


overt-at, (for then it were treaſon within the ſtatute of 25 E, 3.) 
or a conſpiracy to kill any of his privy council and certain great of- 
ficers, tho the event followed not, 1s made felony. - 

See for inſtances of very great riots with multitudes of perſons meds 
guerrino arraiati, which yet amounted not to high treaſon, becauſe 
upon particular quarrels and. differences between private perſons. 
Clauſ. 5 E. 2. M. 4. inter Griffinum de Pole & Johannem de Cherle- 
ton pro caſtro de Pole. Pat. 8 E, 4. part 1. n. 1. dorſ. between the 
citizens and biſhop of Norwich (p). Rot. Parl, 5 R. 2. n. 45. be- 
tween the town and univerſity of Cambridge. Rot. Parl. 11 H. 4. 
2. 37. & ſequentibus, between Hugh de Erdeſwick and others touch- 
ing the caſtle of Borhall. Rot. Parl. 13 H. 4. n. 12. between the lord 


Roſs Sir Robert Tyrrhyt touching Turbary in Wroughtly. Rot. Parl. 


4 H. 5. n. 15. between Robert Whittington and Philip Ling- _ 
| don and others. H. 26 E. 3. Rot. 30. Rex Fitzwauter's [141] 
cafe (q). 
All which, tho they were enormous riots, and done more guerrins, 
yet being private and particular quarrels, not much unlike that between 
the earls of G/ouce/ter and Hereford, did not amount to high treaſon, 


the archbiſhop of Canterbury, who was a privy counſellor, it being 


with drums and 2 multitude (as the indictment was) to the number of 


three hundred perſons, was ruled treaſon by all the judges of Engand, 
and the offenders had judgment accordingly ; and at the ſame time by 
ten of the judges 1t was agreed, that the breaking of priſon, where 
traitors were in durance, and cauſing them to eſcape was treaſon, al- 
tho the parties did not know that there were any traitors there, upon 
the caſe of 1 H. 6. 5. b. and ſo to break a priſon where felons are, 
whereby they eſcape, is felony without knowing them to be imprifon- 
ed for ſuch offenſe. P. 16 Car. Crok. Thomas Benſted's caſe (r ). 


SE 


© but contempts, riots; or, if death enſued, felony, as the cafe required. 
But going in a warlike manner with drums and arms to ſurprize | 


The caſe of Sir John Oldcaſtle for levying of war againſt the ming 


15 entered Rot. Parl. 5 H. 5. n. 11. 


(ep) This i is not to be found among the accordingly they did ſo, and carried them 
records, away to manors belonging to the faid Sir 
(9) Nicholas Brundiſþ and others to the Fobn ; but neither this riot, nor any other 
number of one hundred were ſent by Sir the fats, which he or his accomplices were 
want Fitzwauter armed flatis, gladiis, bo» indited for, were conceived to amount to 
riis, arcubus & ſagitis ad modum guerrg treaſon, {ince none of them were arraigned 


to ſeize and take bower, afinos, &c. of by Langs than felony 3 wide fupra in ovties 


Th:mas Hubert in Herlawr upon the lands 
of the ſaid Thomas, guas tenuit de aliis do- op 44 Cre, Car, Oo: W. ok 4s [| 


Sinis & nibil de ipſo Fobanne Fitzwauter ; The 
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The twenty-fifth of pr pexmngt anno domint 1413, Thomas archbiſhop 
of Canterbury the pope's legate by his ſentence definitive declared Sir 
Fohn Oldcaſtle lord Cobham an heretic, eſpecially in the point of the 
ſacrament of the euchariſt and penance, excommunicated him, relin- 
quentes ipſum ex nunc tanquam hereticum judicio ſeculari (/). 

Hill. 1 H. 5. Rot. 1. inter placita regis, Middleſex, there is an in« 

1 122) ditment againſt him before certain commiſſioners of oper and 
kT - terminer of London and Middle ex, returned into the og Q 
| bench to this effe&t (+): 


«© Quod 7oharnes Oldcaſtell de Coulyng in com' Kano chivaler, & 


-< alii lollardi vulgariter nuncupati, - qui contra fidem catholicam di- - 


« yerſas opimones hzreticas & alios errores manifeſtos legi catholice 


repugnantes, a diu eſt, temerarie tenuerunt opiniones & errores 
przdictos manutenere, aut in facto minime perimplere valentes, 
quam diu regia poteſtas & tam ſtatus regalis domini noftri regis, 
«. quam ſtatus & officium przlatiz dignitatis, infra regnum Anglie 
« in proſperitate perſeverarent ; falſo & proditorie machinando tam 
<« ſtatum regium quam ſtatum .& officium prelatorum, nec non or- 
& Jines religioforum infra dictum regnum Anglie penitus adnullare 
« ac doninum noſtrum regem, fratres ſuos, przlatos & alios magna- 
« tes, cjuſdem regnt interficere, nec non viros religioſos, relictis cul- 
<*-tibus divinis & religioſis'obſervantiis, ad occupationes mundanas 
« provocare ; & tam eccleſ1as cathedrales, quam alias eccleſias & do- 
mos religioſas de reliquiis & aliis bonis eccleſiaſticis totaliter ſpo- 
liare ac funditus ad terram proſternere,  & dictum Fohannem Old- 
caftell regentem ejuſdem regni conſtituere, & quamplura regimina 
ſecundum eorum voluntatem infra regnum predictum, quaſt gens 
ſine capite, - in finalem deſtrutionem tam fidei catholicz & cleri, 
quam ſtatus & majeſtatis dignitatis regalis, infra 1dem regnum or- 
dinare, falſo & proditorie ordinaverunt & propoſuerunt, quod ipft 
1nf1mul cum quampluribus rebellibus domini regis ignotis ad nu- 
merum viginti millitm hominvm de diverſis partibus regni Anglie 
modo gyerrino arraiatis privatim inſurgerent, & die Mercurit proxi« 
* mo poſt feſtum Epiphania domini anno regni regis nunc primo 
« apud lam GC parochiam ſan Egidi extra barram veteris Templ: 
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whatever the radiant 1 was, there is rea- 
( GU, See State Tr. Vol, VI. Appendix þ. 


ſon ſufficient to _ the pretended con- 
4- py in his atts and monuments, Yo/. I. ſpiracy was ſo, See Rapin' $ Rory ſub 
H+ 655- brings ſeveral arguments to prove anno 1414« 

this dimen, to be a forged one; but 
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« London in quodam magno campo ibidem unanimiter convenirent 
« & infimul obviarent pro nefando propoſito {uo in premiſſs pe- 
66 rinplendo, quo quidem die Mercuri apud lam & pa- 
« rochiam praedicas predict Tohannes Oldcaftell & alu in [143] 
« hujuſmodi *propofito proditorio perſeverantes predictum dominum 
« noſtrum regem, fratres ſuos, viz. Thomam ducem Clarencia, Jo- 
« hannem de Laneaſtre, & Humfridum de Lancaftre, nec non pre- 
« latos & magnates predictos miterficere, nec -non ipſum dominum 
« noſtrum regem & hzredes ſfuos de regno ſuo predifto exhezredare, 
_ « & premiſſa omnia 8& ſingula, nec non quamplura alia mala & in- 
« tolerabilia facere & perimplere, falſo & proditorie Eu ag && 
« imaginaverunt, & ibidem verſus campum prezdicum modo guerrino 
arraiati proditorie modo infurreCtionis contra ligeantias ſuas equi- 
« tverunt, ad debellandum dictum dominum noſtrum regem, nift 
< per ipſum manu forti gratioſe impediti fuiſſent, quod quidem in- 
< ditamentum dominus rex nunc certis de cauſis coram eo venire 
« fecit terminandum————Per quod przceptum fuit vic' quod non 
\ * omitteret, &c. quin caperet prefatum Fohannem Oldcaflell, fi, &c. 
4. & falvo, &c.” upon thus indictment removed into the king's bench 
he was outlawed. 


All this record and proceſs at the romuptk of ties commons was re- 
moved into parliament, and in the preſence of the cu/tos regnz, lords, 
and commons was read, and expounded in Ezgli/ft to Sir John Old- 
cafile, and it was demanded what he could ſay why execution ſhould 
not be done upon him upon that utlary ; and he ſaying nothing in his 
excuſe © pur que agard eft en meſine le parlement per les ſeigneurs avant 
« dits, de aſſent de le dit gardein, & a la pryer ſuiſdit, qe le dit 
* John, come traytour a dieu & heretique notoirement approve & ad- 
« jugge, come peirt per un inſtrument archeveſque conſue ala dors de 
* ceft roll, & come traytour a roy & a ſon rotalme, feat ameſne a 1a 
« Tower de Londres, & d':!laeque; foit trems per my le city de Lon= 


 * dres, tanque as. novel ſurches en le' paroche de St. Giles hors de la 


* barre de viel Temple de Londres, & woeques for pengus, & ars 

* pendant (u). 
Haw this nobleman was purſued by the eccleſiaſtics, and | 

the whole ſtory is ſet down by //a Pughan, [144] 


c #) The author of the trial of Str John pointed that ks 6 ic thoſe els. 
; Olicaſile ſays, that this ſentence was in pur= See State Ir. Vil. I. Þ. 49» 
ſuance of an att of parliament, which ap= "A - 


That 
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'That which I obſerve in it is, 1. That the inditment is principally 
founded upon that article of this ſtatute of compaſſing the king's 
death, and yet the overt-aCt 1s an aſſembly to levy war, and aQtual 
levying of war. 2. Altho this indictment is not expreſsly upon this 
_ clauſe of levying of war, for that is not the principzi charge of the 
indictment, but compaſſing the king's death, yet the marching with 
a great army to St. Giles's modo guerrino arraiati was an expreſs levy- 
ing of war, tho there were no blow yet ſtruck. But 3. it ſeems their 
firſt meeting. to cqntrive their corhing' to St. Gules's, tho it might be 
an overt-aCt to compaſs the king's death, and ſo treaſon within the 
firſt clauſe of the ſtatute, yet was not an aCtual levying of war, and 
fo not treaſon within that clauſe of the ſtatute; but their aftual march- 
ing in a body modo guerrino & modo inſurrefionis might be a levying | 
of war within the ſtatute. 4. That aCtual levying of war, tho it be 
a treaſon, upon which Oldca/?le might have been indifted, yet it was 
alſo an overt-a&t to ſerve an indiftment for compaſling the king's | 
death, as hath been ſhewedat large before. | 
If there be an aQual rebellion or-inſurreQtion. it is a levying of 
war within this at; and by the name of levying of war it muſt be 
expreſſed in the indictment. Co. P. C. p.10. 
And in Anderſon's Rep. part 2 n. 2. after Trinity-term 371 Eliz. 
(*) before the two chief juſtices, maſter of the rolls, baron Clerk and 
| Ewens, the caſe was, that divers apprentices of London and Southwark 
were committed to priſon for riots, and for making proclamation con- 
cerning the prices of vituals, ſome whereof where ſentenced in the 
ſtar-chamber to be ſet in the pillory and whipt ; after which divers 
other apprentices and one Grant of Uxbridge conſpire to take and 
deliver thoſe apprentices out of ward, to kill the mayor of London, 
_ and to burn his houſe, and to break open two houſes near the 7ower, 
where there were divers weapons and arms for three hundred men, 
and there to furnjſh themſelves with weapons ; after which divers 
; apprentices deviſed libels, moving others to take part with 
( | Paid in their devices, and to aſſemble themſelves at Bun-4ilt 
and 7awer-hzi/l; and accordingly divers aflembled themſelves at Bun- 
kill, and three hundred at the Tower, where they had a trumpet, and 
one that held « Soak upon a pole in lieu of a flag, and in going to- 
-wards the lord mayor's houſe the ſheriffs and ſword-bearer with others 
offered to reſaſt them, againſt whom the apprentices offered violence. 


(*) Sad. 


And 
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And it was agreed by the judges referees, that this was treaſon 
' within the ſtatute of 13 E7:z. for intending to levy war againſt the 
queen; for they held, that if any do intend to levy war for any thing, 
that the queen by her laws or juſtice ought or may do in government. 
as queen, that ſhall be intended a levying of war againſt the queen ; 
and it is not material, that they intended no 11] to the perſon of- the 
queen, but if intended againſt the office and authority of the queen, 
to levy war, this is within the words and intent of the ſtatute, and 
| hereupon Grant and divers others were indicted and execuled. 
| . And eodem libro n. 49. (y) the caſe of Burton mentioned by my 
lord Coke, P. C. þ. 10. is reported, viz. in the county of Qxford di- 
vers perſons conſpire to aſſemble themſelves, and move others to rife 
and pull down incloſures, and to effe& it they determined to go to 
the lord Norr:s's houſe and others, to take their arms, horſes, and. 
other things, and to kill divers gentlemen, and thence to go to Loxdon, 
where they ſaid many would rake their parts; and this appeared by 
their confeſſions : and it was agreed, 1. That this was treaſon within 
the ſtatute of 13 El:z. for conſpiring to levy war againſt the queen, 
2. But not within the ſtatute of 25 E. 3. becauſe no war was levied, 
| and that ſtatute extended not to a conſpiracy to levy war, 
| Neta; in both theſe caſes there was a conſpiring to arm themſelves 
as well as to aflemble, which had they etfeQted and fo aſſembled more 
guerrino, it had been a war levied, and by conſtruction and intepreta- 
ton a war levied againſt the queen. EY 

If any with weapon invaſive or defenſive doth hold and 
detend a caſtle or fort againſt the king and his power, this is [ 46] 
2 levying of war againſt the king within this act. Co. P. C. p. 10. 
Fide the ſtatute of 13 Eliz. cap. 1. & difta ibid. poſtea. 

There is a great difference between an inſurreQtion upon the ac- 
count of a civil intereſt and a levying of war. 

A. recovers poſſeflion againſt B. of a houſe, &'c. in a real ation, 
or in an &eftione firme, and a writ of ſeifin or polleflion goes to the 
ſheriff, B. holds his houſe againſt the ſheriff with force, and aſſembles 
perſons with weapons for that purpoſe, who keep the houſe with a 
ſirong .hand againſt the ſheriff, tho aſliſted with the poſe comtatus : 
this is no treaſon either in B. or his accomplices, but only a great riot 
and miſdemeanor ; the like is to be ſaid touching a man that keeps 
pollciſion againſt a reſtitution upon an indiftment of forcible entry. 


(y) 2 And, 66, 
| But 


\ 
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But if B; either fortifies his own houſe of the houſe of another _ 
with weapons defenſive or invaſive purpoſely to make head againſt- 
the kivg and to ſecure himſelf againſt the king's regal army or forces, 
then that is a levying of war againſt the king. 
|  Butthe bare detaining of the king's caftles or ſhips ſeems no levying 
of war within this ſtatnte : vide infra 13 Eliz. - cap. 1. & difa ibidem. 
, If the king's lieutenant in a time of hoſtility or rebellion within the 
realm be affaulted upon their march or in their quarters as enemies, 
this is a levying-of war ; but if upon ſome ſudden falling out or in- 
jury done by the ſoldiers, the countrymen riſe upon them and drive 
them out, this may be a great riot, and if any be killed by the affail. 
ants 1t 1s felony i them ;but this ſeems not a leyying of war againſt 
' the king, unleſs there be ſome traitorous deſign under the cover of it: 
and clauf. 26 E. 3. m. 24. it appears, that an open reſiſtance of the 
juſtices of oyer and termizer in the county of Surrey, viz. re/i/tende 
muſticiariis, & ipſos juflictarios, quo minus contenta in commiſſrone noflvs 
ets made fatta exequi & facere poiuerunt, .imptdiendo, was felony, and 
the offenders were executed for the ſame as felons. | 
; (*:43]. 1. ſhall conclude this matter with a conſultation of the 
43 judges, where I was at preſent. All the judges except F. 
Windham and F. Atkins were affembled by my lord keeper, September 


1675. to conſider of this caſe, as it was ſtated 1 in writing by the at- 
torney general in manner following : 


« A great napder of weavers in and about London being offended 
at the engine-loom, (which are inſtruments, that have been uſed 
| above theſe {ixty years,) becauſe thereby one man can do as much 
in a day, as, near twenty men without them, and by conſequence 
can afford his ribbands at a much cheaper rate, after attempts in 
_ parliament and elſewhere to ſuppreſs them did agree among them- 
ſelves to riſe and go from houſe to houſe to take and deſtroy the 
engine-looms ; in purſuance of which they did on the 9th, 10th, 
and 11th of this'inſtant Aug»? aſſemble themſelves in great num- 
bers at ſome places to an hundred, at others to four hundred, and 
at others, particularly at Stratford-Bow to about fifteen hundred. _ 
+ 'They did in a moſt violent manner break open the houſes of 
many of the king's ſubjeCts, in which ſuch engine-looms were, or 
© were by them ſuſpeted to be, they took away the engines, and 
© making great fires burnt the ſame; and not only the looms, but in_ 
6 many 
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« many places the ribbands made thereby, and ſeveral other goods of 
« the perſons whoſe houſes they broke open ; this they did not in 
« one place only, but in ſeveral places and counties, viz. Middleſcy, 
« London, Eſſex, Kent, and Surrey, in the laſt of which, viz. at South- 
66 wark they ſtormed the houſe of one Thomas Bybby, and tho they 
« were reſiſted and one of them killed and another wounded, yet at 
« laſt they forced their way in, took away his looms and burnt them ; 
the value of the damage they did, is | computes to leveral thouſand 
« pounds. 
« This they did after ſeveral ae made' and commanid 
given by the juſtices of peace and the ſheriffs.of Middleſex to de- 
« part, buſt inſtead of obeying they reſiſted and affronted *x | 
« the magiſtrates and officers: It is true they had no war-- 144] 
like arms, but that was ſupplied by their number, and they had - 
ſuch weapons, as ſuch a rabble could get, as -ſtaves, clubs, fledges, 
hammers, and other ſuch inſtruments to force open doors. 
« There was this further evil attending this inſurreCtion, that the 
ſoldiers and officers of the mniilitia were ſo far from doing their duty 
in ſuppretſing them, that ſome, tho in arms and drawn up in com- 
panies, ſtood Rill looking on while their neighbours houſes were 
_ # broken open and their goods deſtroyed, others incouraged them, and 
« others, to whoſe cuſtody ſome of the offenders, who were taken, 
were committed, ſuffered them to eſcape, ſo that during all the 
time of the tumult little or nothmg was done to ſuppreſs them, un- 
til the lords of the council were conſtrained at a time extraordinary 
to aſſemble, by whoſe direCtions and' orders as well to the civil ma= 
giſtrates, as to the. king's guards, they were at laſt quieted.” 
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_ Five of the judges ſcemed to be of opinion that this was treaſon 
within the at of 25 £. 3. upon the clauſe of levying wat againſt- . 
the king, or at laſt upon the clauſe of the ſtatute of 13 Car, 2, 
: cap, l. I. 


L. In reſpe&t of tho manner of their afſembling, who, tho they had 
no weapons or enſigns of war, yet their multitudes ſupplied that dc- 
fed, being able to do that by their multitudes, which a lefſer numbcx 
of armed men might ſcarce be able to effe&t by their weapons; and 
beſides, they had ſtaves, and clubs, and ſome hammers or fledges to 
break open _ and accordingly they acted by breaking open 

doors 
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doors and burning the engine-looms and many of the wares made by 
them. 


2. In reſpe of the deſign itſelf, which was to burn and deſtroy 

- not the ſingle engine-looms of this or that particular perſon, but en. 
*, gine-looms in general, and that not in one county only, but 
("14 SI; ſeveral counties, and ſo agrecable to Burton's caſe, | 


«x other five judges were not ſatisfied, that this was treaſon with. 
| in the clauſe of 25 E. 3. againſt levying of war, nor within the fta- 
l tute of 13 Car. 2. for conſpiring to "I war. 


tk It was agreed, that if men affernblo together and conſult to raiſe 

a force immediately or direRly againſt the king's perſon, or to re- 

| flrain or depoſe him, whether the number of the perſons were more 
or leſs, or whether armed or unarmed, tho this were not a treaſon 
within this clauſe of the ſtatute of 25 E. 3. yet it was treaſon within 
the firſt clauſe of compaſiing the king's death, and an overt-a& fuf- 
ficient to make good ſuch an indiftment, tho no war was aCtually 
| levied; and with this accord the reſolutions before cited, eſpecially 
! that of the infurreCtion in the north at Farley wood (*) ; but no ſuch. 
conſpiracy or compaſling appears in this caſe, and fo that is not now 
in queſtion, but we are only upon a point of conſtruCtive or interpre- 


tative levying of WAar. 


_ _ 2. Here is nothing in this caſe of any conſpiring to do any thing, 

but what they really and fully effe&ted ; they agreed to riſe in multi- 
| tudes to burn the looms, and accordmgly they did it, but nothing of 
=: confpiring againft the ſafety of the king's perſon, or to arm them- 
ſelves; therefore if what they did were not a levying of war againſt 
| the king within the ſtatute of 25 F. 3. here appears no conſpiring to 
| 5s, levy ſuch war within the ſtatute of 13 Car. 2. cap. 1. for, what ap- 
[ | pears, all was done, which they conſpired to do. 
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Ss It ſeemed very doubtful to them, whether; in the manner of this 
! aſſembling it was any levying of war, or whether it were more than 
a riot, for in all jndictments of this kind for levying of war it 15 laid, 
| G that they were more guerrino arraiati, and upon the evidence, 
( "4 ] that they were aſſembled in a poſture of war armis offeu/ivis 
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& defen/ivis, znd ſometimes particular circumſtances alſo proved or 
found, as banners, trumpets, drums, Wc. and where they were indicted 
for conſpiring only to levy war, yet there was this circumſtance ac- 
companied it, viz. a confederacy to get arms and arm themſelves, ag 
in Grant's caſe, and Burton's caſe, ; 


4. It ſeemed very doubtful to them, whether this defign to burn 
engine-looms were ſuch a deſign, as would make it a levying of war 
againſt the king (*), for it was not like the deſigns of altering reli- 

_ gion, laws, pulling down incloſures generally, as in Burton's caſe, 
nor to deſtroy any trade, but only a particular quarrel and grievance 
between men of the ſame trade againſt a particular engine, that they 
thought a grievance to them, which, tho it was an enormous riot, 
yet it would be difficult to make it treaſon. ide flatutes 8 H. 6. - 
cap. 27. 9 H. 6. cap. 5. (+). 


Many of them therefore concluded, that if Mr. Attorney ſhould 
| think fit to proceed as for a treaſon, the matter might be ſpecially 
found and ſo left to farther advice, or rather that according to the 
clauſe of the ſtatute of 25 E. 3. the declarative judgment of the king 
and both houſes of parliament might be had, becauſe it was a new 
caſe and materially differed from other caſes of like nature formerly 
reſolved. Eos = WE 
Upon the conclufion of this debate we all departed, and Mr. Attor= 
ney upon conſideration of the whole matter, it ſeems, thought fit to_. 
proceed for a riot, and cauſed many of them to be indicted for riots, 
for which they were convicted and had great fines ſet upon them, and 
were committed in execution and adjudged to ſtand upon the pillory. 
Touching the laws of treaſon in Jreland, by the ſtatute of 

18 F.6. cap. 3. levying horſe or foot upon the king's ſub- [247] 
jets againſt their will ſhall be treaſon ; this they call ceſſing of ſol- 
diers upon men, and hath been often done by the lieutenants or de- 
Puties of 1reland by conſent of the council in ſome caſes, 

Among many cumulative treaſons charged upon the late earl of 
Strafford the king's deputy in Jre/and, this one thing of ceſſing of 


 {(*) By 12 Geo. 1. cap. 94. * If any per= ** ſhall be adjudged guilty of felony with | 
ks ſon {ball wilfully 5.68 + we" Fea « out banele 77; ak : i 

Ks in the woollen manufaQure, not having (+) Concerning the riots committed by 
; the conſent of the owner, or ſhall break the Welfþp upon the dragmen of Severng 

vs oy enter by force into any houſe or ſhop wide infra, pe. 151« | 
; Dy night or by day fox ſuch purpoſe, be 
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ſoldiers upon the king's ſubjects in Ireland was the chief particular 


treaſon charged upon him. 
It was inſiſted upon for the earl's dafence, that by the ſtatute of 


10 H.1. in Ireland, cap. 92. called Poyning's law, all the ſtatutes of 


England are at once enacted to be obſerved in Ireland; and therefore 
the ſtatute of 25 E. 3. declaring treaſons, and the ſtatute of 1 77. 4. 
cap. 10. enaCting, that nothing ſhall be treaſon but what was within 
that ſtatute, the treaſons enacted in Ireland in the time of H. 6. and 
and afterwards before 10 H. 7. were repealed, and conſequently this 


ſtatute of 18 HH. 6. cap. 3. | 


But that ſeems not to be ſo, for the general introduCtion of the 
ſtatutes of England being an affirmative law could not be intended 
to take away thoſe particular ſtatutes, that were made in Treland for 
the declaring of treaſon, as this and that alſo of the fame year, cap. 2. 
for taking Comericke (> ). 

But ſurely this was no levying of war within this ſtatute (a), cither 
in reſpe& of the matter itſelf or of the perſon that did it, he being 


the king's lieutenant, neither could an aft by the lord deputy and 
council of this nature be conſtrued to be within the penalty of this 


aQ, if it were in force ; yet for this and other cumulative treaſons he 


' was attainted by aCt of parliament, but that attainder was very juſtly ; 
repealed by the ſtatute of 14 Car. 2. | 


| Now I ſhall draw out ſome obſervations and concluſions 
[ 143] om the precedents and inſtancesbefore given touching this 
obſcure clauſe of levying war againſt the king. 
1. A conſpiracy or confederacy to levy war againſt the king is not 
a levying of war within this clauſe of the ſtatute of 25 E. 3. for this 
clauſe requires a war actually levied. Co. P. C. p. 10. 
And this appears frr/? by thoſe temporary laws, that were made to 


continue during the king's or queen's life, which made conſpiring to 


levy war with an overt-act evidencing ſuch conſpiracy to be treaſon, 
as the ſtatutes of 1 & 2 Ph. & MM. cap. 10. 13 Eliz. cap. 1. and 


13 Car. 2. cap. 1. and ſecondly by the reſolution of the judges in the 


caſe of Burton 39 Eliz. cited by my lord Coke, P. C. p. 9, 10. 
2. That yet ſuch a conſpiracy or compaſling to levy war againſt 
the king direCtly or againſt his forces, and meeting and conſulting for 


(+) That is, for taking thieves, robbers, words of that fiatute ; nor does our author 
or rebels into ſafe guard. aſſign any reaſon, why an af of lord de- 
 (@) Tho this were not levying of war, puty and.council is not within the penalty 


yet being ceſſing of foldiers upon the fub- of that law. See Camd. Eliz. p. 219+ 
j<Q, it was treaſon within the expreſs | | . the 
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the effeQting of it, whether the number of the conſpirators be more 
or leſs, or diſguiſed under any other pretence whatſoever, ,as of re- 
formation of abuſes, caſting down incloſures particular or generally, 
nay of wreſtling, football-playing, cock-fighting ; yet if it can appear, 
that they conſulted or reſolved to raiſe a power immediately againſt 
the king, or the liberty or ſafety of his perſon, this congregating of 
people for this intent, tho no war be aQually levied, is an overt-at 
to maintain an indictment, for compaſſing the king's death within the 
- firſt clauſe of the ſtatute of 25 E. 3. for it is a kind of natural or ne- 
ceſſary conſequence, that he, that attempts to ſubdue and conquer the 
king, cannot intend leſs than the taking away his life ; and indeed it 
hath been always the miſerable conſequence of ſuch a conqueſt, as' 1s 
witneſſed by the miſerable tragedies of E. 2. and R. 2. and this was. 
the caſe of Oldcaſtle and Eſſex. 7 OS 

3. That yet conſpiring to levy war, (viz. to do ſuch an aQ, which 
if it were accompliſhed and attained its end would be an actual levy- 
ing of war) and being accompanied with an overt-a@ evidencing it, 
(tho it be not treaſon within this clauſe of the aft of 25 E. 3.) yet 
was treaſon during the queen's life by the ſtatute of 13 Eliz. 
cap. 1. and is treaſon at this day by the ſtatute of 13 Car. 2. [149] 
cap. 1. during the life of our now ſovereign. 

But then the overt-aCct (be it ſpeaking, writing, or ating) required 
by theſe ſtatutes to evidence the ſame muſt be ſpecially laid in the 1n- 
dictment, and proved upon the evidence; thus in Grant's caſe and 
Burton's caſe the conſpiring to fetch arms at the houſes therein men- 
tioned was an overt-aCt proving this conſpiracy to levy war. 

4, That a levying of war with all the circumſtances ET to 
give it that denomination, as cum vexulis explicatis, cum multitudine 
gentium armatorum & modo guerrino arraiat*, yet if it be upon a mere 
private quarrel between private, tho great perſons, or to throw down 
the incloſures of ſuch a manor or park, where the party tho without 
title claims a common, or upon diſpute concerning the propriety of 
liberties or franchiſes, this, tho it be in the manner of it a levying of 
war, yet it is not a levying of war againſt the king, tho bloodſhed or 
bunring of houſes enſue in that attempt, but-is a great riot, for which 
the offenders ought to be fined and impriſoned; and if any be killed 
by the rioters in the riot, it may be murder in the aſſailant. 
©This was the caſe of the earls of Glouce/ter and Hereford, anno 20 
E, 1. tho bevors the ſtatute of 25 E. 3, and the ſeveral great riots 
K 2 | . 5."  ADeVe- 


an unlawful a&t, tho de fas they commit the at they intend, that 


(6) had been vain and needleſs ; but it muſt be ſuch an afſembly as 


_ or if they are armed with military weapons, as ſwords, guns, bills, 


culars added as the fat will bear, as cum vex:llts explicatis, cum armis 


- ment, upon which the court may judge ; and this 1s uſually modo guer- 


1710 arraiati, Or armatz, or confpi piring to get arms to arm chemſelves. 


| not only the conſpiracy to do the thing, but alſo to gain arms and 
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above-mentioned, to which we may add Rot. Parl. 50 E. 3. #. 140, 
164. 11 H. 4. #. 36, 57. 13 H. 4. n. 14. 18 H.6. n. 30. 
_ 5. An aQtual fevying of war therefore againſt the king to make a 
treaſon, for which the offender may be indited upon this clauſe of 
the ſtatute for levying of war againſt the king, conſiſts of two princi- 
pal parts or ingredients, viz. 1. It muſt be a levying of war. 2. It, 
muſt be a levying of war againſt the king. 

6. What ſhall be faid a levying of war is partly a queſtion of fa, 
for it is not every unlawful or riotous aſſembly of many perſons to do 


makes a levying of war, for then every riot would be trea- 
[150] ſon, and all the ads againſt riotous and unlawful afſemblies, 
as 13 H. 4. cap. 1. 2 H. 5. cap. 8. 8 H.6. cap. 14. and many more . 


carries with it ſpeciem bell:, as if they ride or march vexillis explicatis, 
or if they be formed into companies, or furniſhed with military officers, 


halberds, pikes, and are ſo circumſtanced, that it may be reaſonably 
concluded they are in a poſture of war, which circumſtances are ſo 
various, that it 1s hard to define them all particularly. _ 

Only the general expreſſions in all the inditments of this nature, 
that I have ſeen, are more guerrino arraiati, and ſometimes other parti- 


defenſiuis & offenſivis, cum tympanis & tubis : but altho it be a queſtion 
of fat, whether war be levied or conſpired to be levied, which de- 
pends upon evidence, yet ſome overt-aCct muſt be ſhewn in the indict- 


And therefore in the cafes of Burton and Grant before-mentioned, 
who were indifted and convicted upon the ſtatute of 13 Els. cap. 1. 
for conſpiring to levy war for pulling down incloſures, &c. there 1s 


weapons at the lord Norris's houſe, and elſewhere to arm themſelves | 
for that attempt, 
And the reaſon hereof ſeems to be, becauſe, when an afſembly of 
people thus arm themſelves, it is a plain evidence, that they mean to 
defend themſelves, and make good their attempts by a military force, 
and to reſiſt and ſubdue all power, that ſhall be uſed to ſuppreſs them; 


(5) Sce 3 & 4 Edw. v1. cafe 5 1 Mar, cap. 12. 1 Geo: I, cope 5+ BE 


HISTORIA PLACITORUM CORONZ, 190 
and beſides, the very uſe of weapons by ſuch an aſſembly without 


the king's licence, unleſs in ſome lawful and ſpecial caſes, carries a 


terror with it, and a preſumption of warlike force, and therefore under 
2 diſtin and ſpecial reſtraint by the ſtatute of Z/e/tmin/ 2. [151] 
{c) and the ſtatute (4) of 7 E, t. de defenſione portandi ? 
ans: | 

1. Whether the bare aſſembling of an enormous multitude for do- 
ing of theſe unlawful afts without any weapons, or being more guer- 
rino arraiati, eſpecially in caſe of interpretative or conftruCtive fevying 
of war, be a ſufficient overt-at to make a levying of war within this 
a, eſpecially if they commit ſome of theſe ats themſelves, is very 
conſiderable and ſeems to be doubtful, 1. Becauſe I have not known 


any ſuch caſe ruled. 2. Becauſe the acts of 3 & 4 E4. 6. cap. 5. and 


1 Mar. cap. 12. (which muſt be intended of ſuch unarmed aſſemblies) 
| makes it in ſome caſes felony, in ſome caſes only miſdemeanor. 3. 


Becauſe it 1s very difficult to determine what that number muſt be, 


that muſt make treaſon, and leſs than which muſt be only a riot ; this 
therefore ſhould be well conſidered, and the direQtion of the ſtatute of 
25 FE. 3. to expe the declaration of parliament in like caſes is a ſafe 
direQtion, and ſo much the rather, becauſe the ſtatutes of E. 6. and 


queen AZary ſeem to look the other way {e), to which may be added 


the great riots committed by the foreſters and Ye upon the dragmen 


of Severn, hewing all their boats to pieces, and drowning the barge-_ 


men 1n a warlike poſture. Rat. Par/. 8 H. 6. n. 30, 45, 9 HH. 6. 
x. 37. upon which the ſtatute of 9 H. 6. cap. 5. was made; I forbear 
therefore any opinion herein. FO 
8. But whether the afſembly were greater or leſs, or armed or not 
armed, yet if the defign were directly againſt the king, as to do him 
bodily harm, to impriſon, to reſtrain him, or to offer any force or 
violence to him, it will be treaſon within the firſt clauſe of compaſſ- 
ing the king's death, and'this aſſembling and conſulting or praQtiſing 
together to this purpoſe, tho of but two or three, will be an overt-aCt 
to prove it; therefore all the queſtion will be only touching in- , 
EET . | 681 
pretative or conſtruCtive levying of war, whereof here- 
after, 


(c) TI don't find any thing to this pur= day. See Co. P.C. pe 153 & 160, F.N.B, 
poinla the ſtatute of Weſftminſt. 2. ſo ſup- þ. 5 3$2- | 
pole the ſtatute here meant is the ſtatute of x (d) Or rather proclamation ; ſee the 
2 E, 3. cap. 3, whereby it is beginning of this chapter, | 
(e) As does alſo 1 Geo, I. cap. 5- 


Prohibited that any one bring force in aftray 
or go armed by night or by 
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9. If there be war levied as is above declared, viz. an afſembly 
more guerrino arratiati, and ſo in the poſture of war for any treaſonahle - 
attempt ; this 18 bellum levatum, tho not bellum percuſſum : and thus 
far touching the levying of war, as in relation to the manner of it 

10. But beſides the circumſtances requiſite to denominate a levying 
of war in reſpe& of the manner of it, there is alſo requiſite to make 
a treaſon within this clauſe, that it be a levying of war again/? the 
fing, which 1s the ſcope, end and termination thereof, for, as hath 
been 44, there may | be a levying of war between private perſons upon 
private quarrels, which js not a levying of war againſt the king, and 
ſo not treaſon within this clauſe of this-aCt. 

11. A levying of war againſt the king therefore is of two kinds, 
either expreſsly and dire&tly, or by way of interpretation, conſtruc- 
tion or expoſition of this aft; the former is, when a war is levied 
againſt the perſon of the king, or againſt his general, or army by him 


appointed, or to do the king any bodily harm, or to impriſon him, or 
to reſtrain him of his liberty, or to get him into their power, or to en- 
force him to put away his miniſters, or to depoſe him ; many inſtan- 


ces of this kind may be given, ſuch as was 1n truth the riding of the 
earl of Eſſex into London armed with ſwords and piſtols, his ſoliciting 
of the citizens to go with him to court to remove from the queen her 
miniſters and counſellors, his fortifying ofhis houſe againſt the queen's 
officers, which were in truth a levying of war, tho his indictment was 
upon the firſt clauſe of compaſling the queen's death, which was more | 
clearly included within theſe aCtions. | 
12. ConſtruQtive or interpretative levying of war is not ſo much 


againſt the king's perſon, as againſt his government: if men aſſemble 


together more guerrino to kill one of his majeſty's privy council, this 


| hath been ruled to be levying of war againſt the king. P. 16 Car. 1. 


Cro. 583. Benſted's caſe before cited, and accordingly was the reſolu- 
tion of the houſe of lords 17 R. 2. Talbot's caſe above-mentioned. 
Þ 53] So in the caſe mentioned by my lord Coke in the time of 
EH. 8. Co. P. C.Þ. 10; levying wax againſt the ſtatute of La- 
A and to inhance ſervants wages was a levying of war againſt 
the king ; and altho levying of war to demoliſh ſome partzcular 1n- 
cloſures is not a levying of war againſt the kjng, Co. P. C. p. 9. yet 
if it be to alter religion eſtabliſhed by law, or to go from town to town 
generally to caſt down incloſures, or to deliver generally out of priſon 


_ perſons lawfully impriſoned, this hath been held tg be levying of war 


againſt 


þ 
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avainſt the king within this a&t, and the conſpiring to levy war for 
thoſe purpoſes treaſon within that clauſe of the act of 13 E/:z. cap. 1. 
as was reſolved in Burton's caſe and Grant's caſe above-mentioned ; 
and the like reſolution was in the cafe of the apprentices that affem- 
bled more guerrinio to pull down bawdy-houſes, 


It is conſiderable how theſe reſolutions ſtand with the judgment of 


parliament in 3 & 4 Fd. 6. cap. 12, which makes ſpecial proviſions 
to make aſſemblies above twelve to alter the laws and ſtatutes of the 
kingdom, or the religion eſtabliſhed by law, or if above forty afſem- 
ble for pulling down incloſures, burning of houſes, or ſtacks of corn, 
treaſon, it they departed not to their homes within an hour after pro- 
clamation, or after proclamation put any of theſe deſigns in practice, 
which is nevertheleſs reduced to felony within clergy by the ſtatute of 


1 Mar. /eſſ. 2. cap. 12. Theſe offenſes being the ſame with thoſe ad- 

judged treaſon in Burton's caſe and ſome others before cited, why was 
.. it thought necefary for an act of parliament 3 & 4 Ed. 6. to make it 
treaſon under certain qualifications, and why reduced to felony within 


clergy by the ſtatute of 1 Mar. cap. 12. and the ſtatute of 3 & 4 FE. 


6. repealed ? It ſeems that altho the unlawful ends of theſe aſſemblies 


thus puniſhed by 3 & 4 Ed. 6. and 1 Mar. were much the ſame with 
| thoſe of Burton and Grant and others, that were adjudged treaſon, 
| yet the difference between the caſes ſtood not in that, but in the man- 
ner of their afſembly ; thoſe that were adjudged treafons in Burton's 
and Grant's caſe were, becautewas a conſpiracy to arm themielyes 
and levy. a war more guerrino, 

But thoſe, that were thus heightened to neafon. by 3 & 4 [154] 
E. 6. and reduced to felony by 1 ar. were not intended of 2 
ſuch, as were more guerrino ariaiati, Nor 2 levying of war, tho their 
multitudes were often great, and rho they did put in ure the things they 
conſpired to etfect, and ſo were but great riots and not levying war 


within this clauſe of 25 E. 3. and therefore thoſe aQs inflicted a new 


and farther puniſhment ta them. 
Hl. Ez fon realme : hitherto it hath been ſaid what is a levying of 

war ; we are now to conſider the place, En ſon realme. - 

| The realm of England comprehends the narrow ſeas, and therefore 
_ If a warbe levied upon thoſe ſeas, as if any of the king's ſubje&s hoſ- 
tily invade any of the king's thips, (which are ſo many royal caſtles) 
this is a levying of war within his realm, for the narrow ſeas are of 
the * France of the crown of England + vide Seldeni Aare glauſum. 
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And this may be tried in the county next adjacent to the coaſt by an 
inditment taken by the jurors for that county before ſpecial commiſ. 
fioners of oyer and terminer, de quo vide infra, and in the chapter of 

piracy : vide 5 R.' 2. Trial 54. p 
' Tt 3 true, before the ſtatute of 28 H. 8. cap. 15. thoſe treaſons were 
 vſvally inquired and tried by ſpecial commiſſion, wherein the admiral 
and his lieutenant were named, as likewtſe other felonies committed 
upon the ſea. 

But divers inſtances were in the t time of E. 3. whereby ſuch offenſes 
upon the ſea were puniſhed as treaſon or felony in ' the king's bench. 
40 Af. 25. A Norman captain of a ſhip robs the king's ſubjes upon 
the ſea, he being taken was hanged as a felon, but the Engl;/k that 
aftiſted him were drawn and hanged as traitors ; and by the ſtatute of 
28 H.8. cap. 15. there is a direftion of a ſpecial commiſfion to try | 
them in ſuch counties or places as ſhall be aſſigned by ſuch commiſſion 
' according to the method of trials of ſuch offenſes at the common law, 
but before that ſtatute they might be tried by ſpecial commiſhon at the 
common law, and according to the courſe of the common law » but 
of this alt; in traftatu de Admiralitate. 

[155] For treaſons and other capital ollentes i in Scotland there i 19 
3. provifion made by.the ſtatute of 4 fac. cap. 1. and 7 Jan 
cap. }. 

Treland, tha part of the dominions of the crown of England, yet 1s 
no part of the realm of England, nor infra quatuor maria, as hath 
been ruled temp. E. 1. Morrice Howard's caſe: the like is to be ſaid for 
Scotland even while it was under the power of the crown of England, 
as it was in ſometimes of E. 1. and {ome part of the time of E. 3.8. 
Rich, 2. Continual claim 13. 


For Ireland hath the ſame laws for treaſon that England, tho it hath Dy 


ſome more ; yet for a leyying war, or other treaſon in Ireland the of- 
fender may be tried here in England by the ſtatute of 35 H. 8. cap. 2. 
for treaſons done out of the realm, as was reſolyed in the caſe of | 
O-Rork, H. 33. Eliz. (*) and after that in Sir Fohn Perrat's caſe MA 
Co. P. C. p. 11. 7 Co. Rep. Calvin's caſe, 23. a. 

In the caſe of the lord Macguire (pg ) an Triſh peer, who was in- 
difted in Middleſex for high treaſon for levying war again the king in 
dreland, he pleaded to the indictment, that he was one of the peers and 


(*) Camd. Eliz. þ. 458. State Tr. Vol. I. p+ 928: 
(//) See hus trialin Stare Tr. Va.1 + 191, (s) Ee ET es 


lords 
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lords of parliament in /re/and, and demanded judgment, if he ſhould 
be arraigned in England for a treaſon committed in Ireland, whereby 
he ſhould loſe the benefit of trial by his peers ; but it was reſolved, 1. 
That for a treaſon in Jre/and a man may be tried here in England by 
the ſtatute of 35 Fe. 8. for it isa treaſon committed out of the realm. 
0. That altho* Macguire, if tried in Jreland for his treaſon, ſhould 
Have had his trial by his peers, as one of the lords in parliament, which - 
he cannot have here, but muſt be tried by a common jury, yet that 
altered not the caſe ; he was therefore put upon his trial by a 1;ddle- 
fex jury, and was convicted and had judgment, and was executed. F. 
20 Car. 1. B. R. ſothat the opinion 20 Eltz. Dy. 360. b. was ruled 
no law : vide Co. Litt. 261. 
And the ſame that is ſaid of [reland may be faid in all par- We 
ticulars of the iſle of Man, Ferſey, Guernſey, Sark, and 4! ” [156] 
derney, which are parcel of the dominitons of the crown of England, 
| but not within the realm of England as to this purpoſe concerning 
treaſon ; yet they have ſpecial laws of their own applicable to crimi+ 
nals and juriſdiction for their trials : as touching treaſon committed in 
Wales before the ſtatute'of 26 H. 8. cap. 6. no treaſon, murder, or 
felony committed in F/ales was inquirable or triable before commiſ. 
fioners of oyer and terminer, or in the king's bench in England. but 
before juſtices or commiſſoners afligned by the king in thoſe counties 
of Wates where the fa&t was committed. P. 2 H. 4. Rot. 18. Salep : 
« Johannes Kynaſton ind:Fatus fuit quod ipfe conſentiens fuit ad falſam 
* & proditioſam inſurreftionem Oweyn Glyndour & altorum Wallico- 
« rum, & /ciens de toto propofito eorundem, qui proditios? combuſſerunt 
& vilas de Glyndour Dynby, &c. & quod proditiosd miſit Johannem 
&* filium ſuum bent armatum & arraiatum pro guerra & Willielmum 
* Hunte ſag:ttarium ad predifum Oweyn &@ exercitum Wallicorum, 
* tc, dicit quod prediete ville, in quibus ſupponitur proditiones wo 
* diftas fattas fuiſſe, ſunt infra terram Walliz & extra corpus com? 
« Salop* & legem terre Angliz, unde non intendit qudd dominus rex de 
F proditionibus predidtis in hoc caſu ipſum impetire velit, ſeu ipſum po» 
® mere velit inde reſponſurum, & quia plenari? & certitudinaliter teſtifi- 
* catum eſt, quod predifte ville funt'infra terram Walliz & extra 
corpus comitatns Salop* & legem terrg Angliz, & Thomas Covele 
"* attornatus ip/ins regis coram iþſo rege inde examinatus hoc non dedicit, 
* & /ic jufticiarii ad inquirendum de proditionibus pradittis infra Wal- 
* lam fagis virtute commiſſionis pregifie inquirere minim? potuerunt 
66 nec. 


«6 
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« nec predittonts predifie fic in terra Wallie fats per legom terre 
+ Anglie triars. nec terminari poſſunt, confideratum «ft, quid quoad 
« prediftas proditiones predifius Johannes Kynaſton eat inde quietus, 


«* &c,” But it 1s true by the ſtatute of*26 H. 8. cap. 6. counterfeit. 


ing of coin, waſhing, clipping or miniſhing the ſame, felonies, mur- 
ders, wilful burnings of houſes, manſlavghters, robberies, burglaries, 
[167] rapes, and acceffaries of the ſame and other offentcs felonj- 

ouſly done in Yales (h), or any lordi{hip marcher may be m- 
quired of, heard and determined before the juftices of goal-delivery 


| and of the peace and eyery of them in the next adjacent county : this 


aQt is confirmed by the great ſtatute. of JYales 34 & 35 H. 8. cap. 26. 


' which ſettles the grand ſ{effions and juſtices thereof, and gives the juſ- 
tices of the grand ſeifions power to hold all manner of pleas of the 
.crown, and fo hear and determine all treaſons, felonies, &c. within 


the precinct of their commiſſions, as fully as the court of king's bench 
may do in their places within the realm of England ; ſo that as. to 
thoſe offenſes enumcrited in the ſtatute of 26 H. 8. the juſtices of 
gaol-delivery in the adjacent counties, viz. Glouce/ter, Hereford, Salep 


and Higorr', had thereby a concurrent juriſdiction with the juſtices of | 


the grand ſeſſion {2 ). Rp 


 - But whether the ſtatute of 26 HF. 8. extended to treaſon for com- 
paſſing the king's death or levying of war (+), or whether the ſame 


remained only triable by the juſtices of the grand ſeſons, ſeems doubt- 
ful, and the rather, becauſe that ſtatute is not conſtrued by equity, and 
therefore it extends not to an appeal of murder in an adjacent county, 
and fo it was adjudged FH. 7 Car. B. R. Sently and Price (I); but at 
this day 26 H, 8. cap. 6. ſtands repealed by 1 & 2 Ph, & M. cap. 10. 
as to the trials of treaſon {m). 

Itis true, that in other criminal cauſes, that are not capita], as in 
caſes of indiftmerits of riots, they may be removed by certiorari into 
the king's bench; and when iflue is joined they may be tried in the. 
next Engli/h county, 7. 16 Fac. Sir John Carew's caſe (n and divers 


(hb) For this a& extends to 2ll the antient 
counties of Wales, as well as the lordſhips 
marchers; and fo it was rcſolved in --//. 
thoe's caſe for a murder in Pembrokeſpite. T, 
g9:Geo, I. B. R, | 

(i) x Mzd. 64, 68, 


(4) It ſhould ſeem tha* it did not, and 
that was one realon of making the ſtatute 


of 32 H. 8. cap. 4. whereby all treaſons 

or miſpriſions of treaſons committed in 

Wales may be preſented and tried in ſuch 
| Pp 


ſhires and before ſuch commiſſioners as the 
king ſhall appoint, in like manner as if the 
fats had been committed in ſuch ſhires. 

( /) Cre. Car. 247. W. Jones 255+ 

Ta The 1 & Pb. & M. reducing all 
trials for treaſon to the order and courle of 
the common law is a virtual repeal of 26 
H. 8. and by the ſame reaſon of 32 H- 8. 
alſo as to treaſon, | 

(a) Cro, Face 484+ 2 Rgl. 23, ! Rel. 
Abre 39% 4 


others; 


| 


| 


others, as well as in a gzuo minus, which 1s at the king's ſuit: 
but whether a certiorar: lies into Fales upon an indictment of 
treaſon or felony hath been doubted AZ. 9 Car. B. R. Chedley's 
caſe (0): it ſeems a certiorari may iſſue for a ſpecial purpoſe, as to 
quaſh the indictment for inſufficiency or to plead his pardon, but not 
as to trial of the fa&t /p ), bur it ſhall be ſent down by mttimus accord- 


ing to the ſtatute of 6 H. 8. cap. 6. becauſe it is in a manner eſſential | 


for felony or treafon to be tried in the proper county, unleſs where a 
ſtatute particularly enables it, which it did in the cafe of 26 Z. 8. only 
whilſt it was in force, where the indictment as well as the trial IS in 
the adjacent county. 


But certainly ales is whe the kingdom of England (q), and 


therefore not within'the ſtatute of 35 77. 8. caps 2: for trial of foreign 
treaſons. = ; 


If a felony or treaſon be committed in Durham, a certiorari lies to. 


remove it into the king's bench out of Durham directed to the juſtices 
of peace, oyer and terminer, or gaol-delivery there ; for ſince the ſta- 
tute of 27 H. 8. cap. 24. they are all made by the king's commiſſion, 
and fo the proceedings before them are his own ſuit, and thus it was 
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| 


done in Ruttabie's caſe (r ) upon debate ; but if the party plead not. 


- guilty it ſhall be ſent down thither to be tried, as was done in that caſe. 
F.1653. They of Durham claim a privilege not to be ſworn out of 
the precinct of the county palatine. Y:ge the ſtatute of 2 7 5. cap. 

5. 9 Hl. 5. cap. 1. 11 H.1. cap. 9. fortreaſons and felonies in Tindal 
and Hexam/hire. 


_ And thus far concerning treaſon in levying of war againſt the king. 


ce Foſter's diſcourſe of High Treaſon per totum, and x Hawk. P. C. ch. 17. of High 
Treaſon, and Kelyng's Rep 7. &c. High Treaſon, 2 Bur, " to __ eo 75+ 
a Black, Com. Ch, v1. Þ. 82. 2, Wilſon, 365. 


(0 } Go, Cars 331. Latch, 12; 
Þ ) But yet it has been done in felony ( G) 2 Rd. 28, 


 asto #K trial of the fa&t, as in the caleof (r) Vide infra, p. 467. and Part II. $. 


Morris, T Pen, 933 146. Herbert's Calcy Z] a. 
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boy CITE. XV. 


Concerning treaſon in adhering to the king's s enemies within the land or 
without. 


HE words of the ſtatute of 25 F. 3. go on, viz. Ou foit aidant 
al enemies notre dit ſeigneur le rey en ſon royalme donant a eux ad 
ou comfort en ſon royalme ou per ailliors. 
1. Therefore we ſhall inquire what ſhall be ſaid enemies x of the king: 
thoſe that raiſe war againſt the king may be of two kinds, ſubjeQs or 
foreigners: the former are not properly enemies but rebels or traitors, 


the latter are thoſe, that come properly under the name of enemies. 


This gives us occaſion to conſider fomewhat of the nature of war 


and peace. 


The power of making WAT Or peace is inter jura fummi imperii, and 
m England is lodged ſingly in the king, tho 1 it ever Lucceeds beſt when | 
done by parliamentary advice. | 

Peace is of two kinds, viz. 1. Poſitive and contrated. 2. Such 


peace, as is only a negation or abſence of war: that peace, which I 


call . poſitive, is ſuch as ariſeth by contracts, capitulations, leagues, | 
or truces between princes or ſtates, that have jura umm: impe- 
r!7, and is of two kinds: 1. Temporary, which is properly a truce, 
which is a ceſſation from war already begun, and then the term being 
elapſed the princes or ſtates are ip/o fao in the former ſtate of war, 
unleſs it be protraCted by new capitulations, or be otherwiſe provided 


in the inſtrument or contra& of the truce. 2, Perpetual, /ine termine 
- or indefinite, which regularly continues according to the tenor or cone 


ditions of the agreement, until ſome new war be raiſed between the 
princes or ſtates upon ſome emergent injury ſuppoſed to be done by the 
one party or the other; and this is properly called a league fears, and 
makes the princes and ſtates confederati; and tho this may be vart- 
[1 "es 0] ouſly diverſified according to the capitulations, conditions and 

qualifications of ſuch leagues, yet they are ordinarily of theſe 

kinds: 1. Leagues offenſive and defenſive,vhich oblige the Princes 
not only to mutual defenſe, but alſo to be affiſting to each other n 
their military aggreſſes upon others, and makes the enemies of one n 


effect the common enemies cf both, 2. Defenſive, but not offenſave, 
__ obliging 


| 


| | 
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obliging each to ſuccour-and defend the other in caſes of invaſion or 
war by other princes. 3. Leagues of ſimple amity, whereby the one 
-ontracts not to invade, injure, or offend the other, which regularly 
includes alſo liberty of mutual commerce and trade, and ſafeguard of 
merchants and traders in either's dominions, tho this may be diverſi- 
fied according to ſuch contracts as are made in ſuch leagues ; and 
therefore in the league between king Fames of England and the king 
of Spain there was a tacit exception on the part of the Spgnrard by the 
wary penning of the articles, whereby the freedom of our trade into 
the weſtern plantations of the king of Spazn hath been ſuppoſed by 
the Spaniard to be reſtrained. 6 es 

2. A peace, which is only a negation or abſence of war, is that which 
[ call a negative peace, becauſe it is only an abſence or negation of 
war, there intervening no league nor articles of peace, nor yet any 
denunciation of war, for it is regularly true, ubi bellum non ef, pax eft, 
tho neither prince is under any capitulation or contract ; for there are 
divers princes in the world, that never capitulated one with another, 
and yet there is no ſtate of war between them ; and therefore the war 
by the Spanzards upon the Indians, tho under pretenſe of religion, 
without any juſt provocation hath been held injurious and an unjuſt 
aggreſſion, tho there intervened no former articles of peace between 
them, ; 

War was antiently of two kinds, bellum ſolemne vel non ſolemne : a 
| folemn war among'the Romans had many circumſtances attending it 
{a), and was not preſently undertaken upon an injury received without 
theſe ſolemn circumſtances. 1. Clarigatio (b ) or demanding 61 
reparation for the. injuries received. 2. That being not done [161] 
there followed indi&tion or denunciation of war. 3. Ditlation or a 
ſpace of thirty-three days before actual hoſtility was uſed ; but moſt 
times neceſſity and politic conſiderations both among them and other 
nations did diſpenſe with theſe ſolemnities, which were found often- 
times too cumberſome and inconvenient, eſpecially where the delays 
might occaſion furprizal or irreparable damage to the commonwealth, 
as where the adverſe party made preparations, which, if not ſuddenly 
- Tepreſſed, might prove more dangerous and irreſiſtible. 

But theſe ſolemn denunciations of war had place only in offenſive 


or invaſive wars, and even then had many exceptions. 


, {a} See the manner of it deſcribed by intervened between the demanding repara- 
Dienyſ. Hal. Lib. II. Agel. Lib, XVI. cap. tion and the indiftion. Eon 


4. and Liw. Lib. I. & 432. whereby it ap- {6} Sec Plin. Lib, XXII. cap. 2. 
Pears, that the thirty-three days of dilation ods F 
1, If 


os 
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1. If a war be actually between two princes or ſtates, and a tem- 
porary truce be made as for a year or two, that term being elapſed 
they are in a ſtate of war without any denunciation, for they are in 
the former condition, wherein they were before the truce made. 

2. In caſe a foreign prince in peace violate that peace and becomes 
the aggreſſor, or invades the other, tho without any denunciation, the 
prince that is upon his defenſe was not bound, neither was it neceſ- 
fary for him to make a ſolemn denunciation or proclamation of war, 
for this ſolemnity of denunciation was thought only requiſite on the 
ay” of the aggreſſor. 

. If after reparation of injuries ſought; inſtead of reparation of 

Fe former, new are committed by the adverſe prince, as killing of an 
embaſſador, contemptuous rejection of all reparation or mediation 
touching it, great proviſions of hoſtility, or the like, there, this de- 
nunciation or dilation was not requiſite in the aggreſſor ; but when all 
15 done, ſupreme princes or ſtates take themſelves to be judges of pub- 
lic injuries, and of the manner, means and ſeaſons for their repara- 
tions, and what they judge ſafeſt and moſt for their advantage is moſt 
commonly done in theſe caſes, and they ſeldom want fair declarations 
to juſtify themſelves therein. 
| '3 And therefore whether theſe handſome methods be obſerved 

[162] 

or not, yet if de Fafto there be a war between princes, they 
and their ſubjeCts are in a ſtate of hoftility, and they are in the con- 
dition of enemies { ho/tes) to each other ; but now for the moſt part 
theſe antient ſolemities are antiquated, I come therefore to the practice 
of our own country and modern arms, and what we may obſerve 
from our own books, hiſtory, and monuments. 

We may obſerve in the wars we have had with foreign countries, 
that they have been of two kinds, viz. ſpecial and general : ſpecial 
kinds of war are that, which we uſually call marque or reprifal, and 
theſe again of two kinds, 1. Particular, granted to ſome particular 
perſons upon particular occaſions to right themſelves, for which ve 
ſtatute 4 H. 5.-cap. 7. but this is not the proper place to treat touch- 
ing it. 2. General marque or repriſal, which tho it hath the effect 
of a war, yetit is not a regular war, and it differs in theſe two in- | 
ſtances : 1. Regularly it is not lawful for any perſon by aggreſſion to 
take the ſhip or goods of the adverſe party, unleſs he hath a commiſ- 
fon ems fie king, the admiral, or thoſe that are ſpecially appointed 
thereunto. 2. It doth not make the two nations in a perfect ſtate of 

hoſtility 


| 


| 


| [+ 
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boſtility between them, tho they mutually take one from another, as ene- 
mies, and many times in proceſs of time theſe general reprifals grow into 
a very formed war: and this was the condition of the war between us 
and the Dutch 22 February anno 1664. the firſt beginning whereof was 
by that at of council, which inſtituted only a kind of umverſal re- 
priſal, and there were particular reaſons of ſtate for it ; but in proceſs. 
of time it grew into a very war, and that without any war ſolemnly 
denounced; and therefore by the ſtatute of 17 Car. 2. cap. 5. Dole- 
man and others, that were in Holland, were declared to have trai- 
torouſly adhered to the king's enemies, and were attainted of treaſon, | 
unleſs they rendered themſelves by a day certain, and all others, that j 
ſerved the ſtates of the united provinces during the continuance of the 
war, ſoldiers or ſeamen, by ſea or land, and not returning by a time 
certain, were attainted of treaſon ; and this had all the effets of war 
and hoſtility : the goods of the Eng/:k taken by the Dutch and p .- 
hae Gs dal Do : [163] 
rought intra prefidia the property- was wholly changed, and 
tho retaken again, ſhould not be reſtored again to the firſt owner, ac- 
cording as in captures by enemies, 7 £E. 4. 14. 22 E.3. 16. and ſoit 
yas practiſed during that war. _ 7 

A general war is of two kinds: 1. Bellum ſolemniter denuntiatum, 
or bellum non ſolemmitr denuntiatum ; the tormer ſort of war is, when 
war 1s ſolemnly declared or proclaimed by our king againſt another 
prince or ſtate ; thus after the pacification between the king and the 
Dutch at Breda, upon new injuries done to us by the Dutch the king 
by his printed declaration 1671. declared war againſt them ; and this 
is the moſt formal ſolemnity of a war, that is now in uſe. 

A war that is non folemniter denuntiatum 18, when two nations flip | 
ſuddenly into a war without any ſolemnity, and this ordinarily hap- 
peneth among us; the firſt Dutch war was a real war, and yet it be- 
gan barely upon general letters of marque : again, if a foreign prince 
invades our coaſts, or ſets upon the king's navy at ſea, hereupon a real, 
tho not ſolemn war may and hath formerly ariſen, and therefore to 

prove a nation to be in enmity to England, or to prove a perſon to be 

an alien enemy, there is no neceſſity of ſhowing any war proclaimed, 

but it may be averred, and ſo put upon trial by the country, whether 

there was a war or not ; and therefore P. 31 Elzz. in juſtice Owen's 

Xo reports {c }, in an aCtion of debt the defendant pleaded, that the plain- 
- tiff was an alzen born in Gaunt under the obedience of the king of | 


(Cc) Owen, 43* Sp K 
| aills 
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Spain, enemy of the queen, the plea was ruled good, tho he ſhewed 
not, that any war was proclaimed between the two realms ; and 


according is the pleading 7 E. 4, 13. Rafte's Entries, T, "eſpaſ per 
alien {d). 


| Andiia very deed there was a ſtate of war between the crowns of 


England and Sparn, and the Spaniards were aCtual enemies, eſpecially 


after the attempt of invaſion in 88. by the Spaniſh Armada, and yet 

there was no war declared or proclaimed between the two crowns, as 

[16 4], appears by Camden ſub anno 31.(e) ibidem þ. 404. & ibidem 

. 466. (F) ſo that a ſtate of war may be between two king- 

doms a any proclamation or indiCtion thereof or other matter 
of record to prove it. 

And therefore in the caſe in queſtion touching treaſon it ſhall upon 


the trial be inquired by the jury, whether the perſon, to whom the 
party indicted adhered, were an enemy or not, and in order to that, 


whether there were a war between the king of Eng/and and that other 
-prince, whereunto the party adheres, this is purely a queſtion of fact 
and triable by the jury, and accordingly is the book 19 E. 4. 6. and 
the reaſon is plain, becauſe it may fall out, that tho there were a league 
between the king of England and a foreign prince, yet the war may 


be begun by the foreign prince: again, ſuppoſe we, that the king of 


England and the king of France be in league, and-no breach thereof 
between the two kings, yet if a ſubject born of the king of France 


 Imakes war upon the king of England, a ſubject of the king of England 


adhering to him is a traitor within this law, and yet the Frenchman, 
that made the war, 1s not a traitor but an enemy, and ſhall be dealt 
with as an enemy hy martial law, if taken : this was the caſe of the 
duke of Norfolk adhering to the lord Heriſe a ſubjeR of the king of 
Scots in amity with queen Elizabeth, that made an aQuual invaſion 
upon England without the king's commiſſion. A. 13 & 14 Eliz. 
Co. P. C. p. 11. Camd. Eliz. ſub anno \5711 (g), 14 Eliz. p. 175. 
and the caſe of Perkin Warbeck a Frenchman, 1 Co. Rep. Calvin's 


caſe (h). 6 Dy. 145. a Sherly's caſe (i); ſo that an enemy extends 
farther than a king or ſtate in enmity, namely an alien coming into 


England in hoſtility. 
IT. In the next place I ſhall confider what ſhall be faid a per/or 
edhering, and alſo what ſhall be adhering. ; 


14) Raft. Entr, þ. 605. d. 2.52. b, (g) And alſo to fob anno 1572. in n privcipiee 
(e) wiz. 1538, C6) 7 Co. 6 


(f) ſ«6 anno 1592. | (i) 7 Go Calvin's caſe 6, Gs 
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{if a foreign prince be in actual war againſt the king of England, 
any ſubject of that prince under his protection is preſumed to be ad- 
hering to him, but he is not a perſon within this act, for if he [165] 
be taken, he ſhall be dealt with as an enemy, viz. he ſhall be > = 
ranſomed, and his goods within this realm ſeiſed to the uſed of the 
king. When king John was deveſted of the duchy of Normandy by 
the king of France, and thereupon the Normans forſook the alligeance 
of the king of England, which was due to him, as duke of Normandy, 
all the lands of the Normans in England were ſeized into the king's 
hands, and thence grew firſt the eſcheat de terris Normannorum men= 
tioned prerogativa regis (k) cap. 12. and the ſtyle of ſuch forfeiture 
was uſually, qua receſſit a ſervitzo noſtro & adhefit inmmicis noſtris in 
Normannia, Clauf. 6 John. m. 19. pro Euftachia uxore Lurce fil* Jo- 
| hannis, Clauf. 8 Fohn. m. 5. pro Abbate Cluniacenſt : ſee the reaſon 
thereof before cap. 10. they were ad fidem utriuſque regis. 

If there be war between the king of England and the king of France, 
thoſe Eng/i/hmen, that live in France before the war, and continue 
there after, are not ſimply upon that account adherents to the king's 
enemies, unleſs they actually aſſiſt him _ wars, 0r at leaſt refuſe 
to return upon privy ſeal, or upon proclamation and notice thereof 
into England; and this refuſal, tho it is an evidence of adherence, 
ſeems not to be ſimply in itſelf an adherence : this appears plainly by 
the ſtatute of Magna Charta, cap. 30. 

If a ſubject of a foreizn prince hath lived has in Rath under 
the prote&tion of the king of England, and ſo continues after a war 
proclaimed, and partakes of all the benefits of a ſubject, and yet ſe- 
cretly praCtiſeth with the king of France, and afſhſts him before he 
hath left this kingdom, or openly renounced his ſubje&tion to the 
crown of England, this man ſeems to be an adherent within this aQ, 
and commits treaſon thereby : zamen quere, vide Dy. 144. a Sherley's 
caſe; and the like law ſeems to be of an enemy coming hither and 
ſlaying here under the king's letters of fafecondudt : Juere, vide ſtatute 
18.6. cap. 4. 20 H. 6. cap. 1. 

If there be a war between the king of England and France, and 
then a temporary truce is made, and within the time of that truce an 
Englifiman goes into France, and ſtays there and returns 
before the truce is expired, this is not an adherence to an [266] 

_ Enemy within this ſtatute, Clauf. T E. 3. part l. m. 9. pro Johanne 


; 43, I7 E. Ws --* 
Vor. 1, L- 


Poynter, 


f: 
| 
| 
| 
} 
| | 
F 
| 
| 
| 
h 
þ 


EN" pw OT 
0 : % _ EY ap A 
- 


| 
5 
i 
þ 
| 
ba 
4 
' 
'Y 
| 
| 
| 
| 
k 
| 
| 
| 
+ 
F 
: 
| 
| 
b 
| 
| 


judgment was accor 


166 HISTORIA PLACITORUM CORONZ. 


Poynter, who had an amoveas manus cum exitibrs, his lands having 
been ſeifed for that cauſe : but this record implies, that if during his 


' ftay (it was in Scotland} he had confederated or conſpired with the 
_ enetny or aſliſted them in order to their further hoſtility, this might 


have been an adherence : nota, the reaſon, © Qua predifius Johannes 
* tempore treugarum inter patrem noſtrum & Robertum de Bruys vir 
* 72 Scotiam per preceptum Andrez de Harcla ad piftandum quandam 


«cc 


imaginem, quo tempore bene licuit unicuque de Anglia intrare in Sco- 


&« tiam per licentiam & literas de conduttu cuftodis Marchie, & quid 
« idem Johannes habuit tales literas Andrez' de Harcla, & ibidem 


cc 


taliter moram fecit per unum annum abſque eo, quod aliquo tempore- 


& Scotis prediftis fuit adherens, & quod idem Johannes rediit in 


« Angliam durantibus treugis prediftis, & ſemper haftenis fuit ad 


& pacem noftram & patris noſtri.” Nota, this Andrew Harcla have 


(1) This fentence of degradation, as well 
as the judgment for high treaſon, were 
pronounced at Carliſle, before Sir Ralph 
Baſſet, Sir John Pecche, Sir Fohn de Wiſham 
an Geeffrey le Screp, who, together with 
the earl of Kent the king's brother and 
fas de Haftinges, were ſpecially conſtituted 

y letters patents, Fufticiariz: ad degradan- 
dum Andream de Harcla comiem Carlioli, 


inimicum & proditorem regis & regni ſui, 


wer nuper in comitem go & ad 
J'dicium de ipſo ſuper degradattone, inimicitta 
& ſeditione prediftis pronunciandum & red- 
dendum; and the form of the ſaid judg- 
meat to be pronounced was at the fame 
time ſent to the fad juſtices in a certain 
ſchedule, ſub pede figilli regis, the which 

Jingly pronounced 1n 
the following words : ** Pur ceo qe noſtre 
& ſ{eignor ie rot pur le graunt bien valu & 
& loialte, qu'il entendit davour trove en 
« yous Andreu de Harcla pur aider & 
« meyntener ſ{cs dreytoures & les droitz 
« de ſa coroune & de ſoun people, countre 
& fes enemys de touts. partz, & nomement 
« countre Roberet de Brus & es autres 


© enemys d*Eſcoce, vous fiſt counte de Car- 


« doil, & deſa meyn vous feynt [ccynr] 
* d*Eſpec, & vous dona fee de la counte, 
& chaſteux, villes, terres & tenementz, pur 
6 voltre eftat meyntener, come couate ; 
& & apres ceo qe vous avietz tiel honour, 
*© & bien fait reſceu de noſtre dit ſeignour, 


« { eſtes alez Lots] au dit Robert de 


«© Brus, treitrouſement, fauſement & mal- 
& veifement, par eſcrit & par ſferement, 


« 
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ing been created earl of Carl:/le was by an extrajudicial military 
ſentence firſt degraded, and then had judgment of high treaſon given 
againſt him, 7. 18 E. 2. Rot. 34 in dorſo rex (1). 


If 


pur meyntener le dit Robert d'cRre roi 
4" Eſcoce, proprement en la reverſe de la 
entencioun le roi, pur quele i] vous fit 
counte; par quet agarde celte court, qe 
vous ſoietz degradee, & qe vous perdetz 
noun de counte pur vous & pur vos 
heires a toutz jours, & qe vous ſoietz 
deceynt del eſpeye & qe vos eſporuns 
d'orrez ſoient coupes Ce talouns ; & pur 
ceo qe vous Andreu, homme lige noſtre 
ſeignour le roi, countre voſtre homage, 
foi & ligeaunce, en countre voſtre ſeige 
nour lige, eſtes aliez, tretrouſement, 
fauſement & malveiſement, a Robert de 
Brus, enemy mortel a noſtre feignour le 
ro1 & de ſoun realme & a ſoun poeple, 
par ſerement & par eſcrit, por meynte- 
ner au dit Robert & a ſes heires le row 
alme d'Eſcece enterement, a tut yoltre 
force & power, countre toutes gentz, & 
qe vous nomeretz ſis honames, & Ie it 
Robert autre ſis, les queux duſze ordey- 
nereint, de toutes les groſſes beloignes 
de roialme d'Engleterre 3 d' Eſcoce, & q© 
leur ordeinement fe tendroit en touz 
poynz, & fi nul, de quel citat ou con- 
dicioun qu'il fuſt, vouſit countredire le 
dit ordeynement en nul poynt, que Vous 
ove toute volire force & power, [/u] 
curriez ſeur, & en taunte enpreiſtes, tre» 
trouſement, faucement & rmalveiſement 
d'enprendre roial power, countre voltre 


ſeignour lige, les piers & les people Gu 


rolalme, pur eux mettre en {ubjettiouns 

& al ordinaunce de vous, & du __ pot 

bert, qi eſt comun enemy au 10y & 3 
2 $4 rg1almey 
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Tf the king of England and the king of France be in amity, 
yet if a ſubjeCt of the king of England folicits* by letters the king 
of France to invade this realm, this is high treaſon: it was the caſe 
of cardinal Poole, who wrote a book to that purpoſe to Charles the 
emperor. Co. P. C, p. 14. It 1s certainly an overt-act to prove 
treaſon in compaſiing the king's death, but it ſeems not an overt- aCt 
to convict him of adhering to the king's enemies, for at the time of 
this aft done the emperor was not an enemy. Co. P. C. p. 14. 

Tf an Engli/hman during war between the king of England and. 
France be taken by the French, and there ſwear fealty to the king of 
France, if it be done voluntarily, it is an adhering. to the king's ene- 
mies; but if it be done for fear of his life, and that he returns, as ſoon 
as he might, to the alligeance of the crown of England, this is , 68” | 
not an adherence to the king's enemies within this aC. Clauf. [11 ] 
1 E.3. part 1. m. 15. John Culwin's land being ſeized vpon this ac- 
count there was ouſter le main cum exitibus, * Quia compertum ef? per im-. 
« quiſitionem, &c. quod Johannes ad fidem & pacem noſtram extitit, quod- 
&* que idem Johannes captus fuit de guerra per Scotos inimicos noftrosy 
 « tg 2n. priſond in Scotia per dictos inimicos noftros, & pro vita ſug 
& [alvandd ad fidem diftorum Scotorum per dimidium annum extitit, 
& ouedque idem Johannes po/tea in Angliam rediit, & ad fidem & pa- 
« cem noſtram a tempore predifs hacienus extitit ;”” tho this was before 
25 E. 3. yet the inſtance is uſeful, becauſe adhering to the king's 
enemies was then treaſon, 

If a captain or other officer, that hath the cuſtody of any of the 
king's caſtles or garriſons, ſhall treacherouſly by combination with 
the king's enemies, or by bribery or for reward deliver them up, this 
& roialme, & a ceſt treſoun, fauſme, mal- *& epyck & le quartre a Sa/opp* & voſtre tefte 
* veiſte & treitrouſe aliaunce meyntenir, © ſeur le pount de Lowndres, por enſemple 
* feiſtes le poeple noſtre ſeignour le roi © qe autres n'enpreignent a faire tieux 


« jurer, en ettreaunt le dit poeple a vous, # treaſons a lour ſeigneur lige, & dictum 
< taunt come en vous feuſt, pour meynte= * eſt vicecomiti Cumbria quod faciat inde 


* nir Ja dite treſon, fauſme, malveiſte & *© executionem,” 


* tretrouce aliaunce ſuſdites, les queux_ 


* ſount notories & conuz en le roi- 
| * alme, & noſtre ſeignour le roi le re- 
* corde; par quei agarde ceſte court, qe 
* por le dite treſoun ſoietz tregnez & 
> poadiuty & decole, & qe voltre quer, 
* bouels & entrayles, dount les treitrouſes 
* penſez vindrent, ſoient araceez, ars en 
* poudre, & le poudre ventee, & qe voſtre 
* corps ſoit coupee en quartre quarters, 
G Count I'yn quarter ſount | ſoit] pendu 
. amount de latour de Cardoi/, un autre 
* quarter amount de la tour de Novel 


® Choſtcl, le terce ſeur le pount de Ever- 


L 2 is 


1 his whole proceeding was returned in. 
to chancery upon a certiorari, and from 
thence ſent by miz:imus into the king's bench 
there to be inrolled ad perpetuam rei menio- 
riam; by this it appears, that it was not a 
military but deſigned as a judicial fentence, 
altho it ſcarce deferves that name, being 
throughout irregular and 3llegal, for that 
the party was not admitted to a trial, nor 
indeed had the commuiſſtoners power to 
try, their commiſſion being (not ad audz- 
endum & terminandum but) only ad degra» 
darvdum & ad judictun reddendum & pro- 


nunciandum. 


ee 
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is adherence to the king's enemies. This was the caſe of JV;/iam 
Wefton for delivering up the caſtle of Oughtrewicke, and Fohn de Go- 
meneys for delivereing up the caſtle of Ardes in France, both which 
were impeached by the commons, and had judgment of the lords in 


parliament, Ret. Par. 1 R. 2. n. 40. namely FUlam We/ton to be 
drawn and hanged, but execution was reſpited, que /e roy n'eft uncore 
enforme del manner de ceſt judgement : Gomeney's judgment was thus, 
Les feigneurs in plein parlement vous adjudgent a la mort, & pur cg 
qu"eftes gentlehome & banneret & aves ſerve le atel le roy en ſes gucrres, 
& meſtes lige hame noſtre ſeigneur le roy, vous ſeres decolle ſans autre 
juftyce auer, but execution was reſpited (mJ). 
| And note, tho the charge were treaſon, and poſſibly the proofs 
might probably amount to it, and //al/ingham ſub anno 1 R, 2. tells us 
it was done by treaſon; yet the reaſon expreſſed in the judgment 
againſt Yon is only, que ſurrendi/ts le dit cafile de Oughtrewicke al 
enemies noftre ſeigneur le roy avant dits ſans nul dureſſe ou defalt de vic- 
zualls contre vous ligeance & emprije : and the like reaſon is expreſt 
in the judgment againſt Gomeneys, Vous empriſts a ſauement garder 
[169] fans les furrendy a nully, &c. & ore vous Johan ſans nul du- 
| reſce ou defalt de viftuals ou' de artillery ou autres choſes neceſ- 
| faries pur le defence de dits ville & caſile de Arde ſans commandment 
noſtre ſeigneur le roy malement Pauets delivers & ſurrendres al enemies 
notre ſeigneur le roy per voſire defalt demeſne contre tout plain de droit 
& reaſon, & encountre veſtre empriſes ſuiſdits, &c. 
The truth is, if it were delivered up by bribery or treachery, it 
might be treaſon, but it delivered up upon cowardice or imprudence 
| without any treachery, tho it were an offenſe againſt the laws of war, 
; and the party ſubject to a ſentence of death by martial law, as it once 
happened in a cafe of the like nature in the late times of trouble (x), 
_ yet it is not treaſon by the common law, unleſs it was done by trea- 
chery ; but tho this ſentence was given 22 terrorem, yet it was not ex- 
| | _ ecuted: it ſeems ts be a kind of military ſentence, tho given in parlia- 
ment, like unto that of the baron Gray/tock governor of Berwick (8), 
who travelled into France without the king's commandment, and left 
the care of the garriſon to Robert de Ogle a valiant knight, who uſed 
all imaginable courage in defenſe thereof, but it was loſt in the ab- 
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£ m) Sce theſe caſes State Tr. Pal. I. p, ly ſurrendering the ſame to the king's 
7 forces, See State Tr. Vol. I. p. 7 1456 

"0 Pa) This was the caſe of Col. Fiennes, (o) Sce this caſe State Tr. Pol. I. to 
parliament governor of Briſtol for coward= 797. | 
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ſence of the baron of Gray/ock, who was thereupon ſentenced to death, 
becauſe he had undertaken that charge, and yet went from it without 
the king's command, and in his abſence it was loſt: this alſo ſeems 
rather a ſentence of council of war, than a judgment of high treaſon ; 
\ and thus far touching the treaſon of adhering to the king's enemies 
within the land and without. | 

Touching the trial of foreign treaſon, v/z. adhering to the king's 
enemies, as alſo for compaſling the king's death without the kingdom 
at this day, the ſtatutes of 35 FH. 8. cap. 2. hath ſufficiently provided 
for it {p}. P. 13 Eliz. Dyer, 298, 300. Story's caſe ; but at . - 
common law he might have been indifted in any county of [170] 
England, and eſpecially where the oftender's lands lie, if he have 
any. 5 R. 2. Trial 54, i | 

And it ſeems, if the adhering to the king's evemics were upon the 
narrow ſeas, this is an adherence to the king's enemies within the 
realm, and tho it be triable by a ſpecial commiſſion at this day ground- 
cd upon the ſtatute of 28 H. 8. yet at common law it might have 
| been indifted and tried in any adjacent county by a ſpecial commiſſion 
of oyer and terminer, for the narrow ſeas are within the king's allige- 
ance, and part of the realm of England. 6 R. 3. Proteftion 46. Co. 
Lit. 260. 


| Feſt. 197. 217. 218. 219; 220. and ſee his Diſc, I. ch. ii. per tot. 4 Black. Com. ch, vi. 
$2.83. 1 Black, Com, ch. vii. p. 257, rd 


(?) This ſtatute gives power to try fuch treaſon to the courſe of the common law, 
treaſons in the king's bench or by com- becauſe it is not introduQive of a new law, 
miſlioners in any county appointed by the but only ſettles a point, that was before . 
commiſſion, and continues in force not= doubtful at common law; and it was ac- 
withſtanding 1 & 2 Pb, & Mar. cap. 10. cordingly fo reſolved in Storie's caſe, Dyer 
which reduces the methods of trial for 298. &. Co, P. C. p. 24. | 


Py _ 
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Concerning treaſon in counterfeiting the great ſeal or privy ſeal. 


IRST, I ſhall upon this article conſider how the common law 
ſtood before this ſtatute, and what kind of offenſe this was an- 
tiently, and how- puniſhed. Secondly, I ſhall conſider how the law 
hath been ket 
niſhed. . 


touching this offenſe ſince the ſtatute, and how pu- | 
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I. The great ſeal of England is the great inſtrument, whereby the 
king diſpenſeth the great aCts of his government and the adminiſtra- 
tion of juſtice ; under this ſeal the great commiffions to his juſtices 
and others are paſſed; original writs #nd mandates, and thoſe pro- 
ceſſes that iſſue out of chancery, all the king's grants and charters of 
lands, liberties, franchiſes, honours, pardons are paſſed under this feal. 

'There is or ſhould be always a memorandum made upon 

[175] the cloſe rolls of the breaking of the old ſeal and making and 
delivering of the new ; and by the very delivery of this ſeal the office 
of keeper of the great ſeal is conſtituted, and moſt ordinarily is to the 
ſame perſon, that is lord chancellor : ſometimes the cuſtody of the 
great ſeal is in one perſon, and the office of lord chancellor in another; 
but always a memorardum of the delivery thereof entered upon the 
cloſe rolls. The great ſeal conſiſts ordinarily of two impreſſions, the 
one the very great ſeal itſelf with the king's eftigies inftamped on it, 
the other is commonly called pes //g://1, and ſometimes in our old books 


_ called /e targe, which is the impreſſion of the king's arms in the figure 
_ of a target, which is uſed in matters of ſmaller moment as certificates, 


which are uſually pleaded /ub pede /2g1ll:, | 
Antiently, when the king travelled into Normandy, France, or other 
foreign kingdoms upon occaſion of war or the like, there were two 
great ſeals, one went along with the king, the other was left with 
the :u/tos regn:, or ſometimes with the chancellor, if he went not along 
with the king, for the diſpatch of the affairs of the kingdom, and 
then the king upon his return ſometimes redelivered the old ſeal and 
took in the new, Clar/. 20 E. 3. part 2. m. 26. dorſ. Clauf. 19 E. 3. 
par & 10. dor/. Clauſ, 20 E. 3. part 2. mM. 18. dorf. & fre- 


| ointiff me > alibi ; n dorſe clauſorum. 


The privy ſeal is ordinarily a warrant for the paſſing of things 


\ under the great ſeal, ſometimes a warram: to iſſue treaſure, to make 


allowances, &c. vide 11 Co. Rep. 92. the earl of Devon/hire's caſe ; 
and this ſeal is ordinarily in the cuſtody of the lord keeper of the 
privy ſeal or commiſſioners thereunto appointed. 

Beſides theſe ſeals of greater moment there are other ſeals of the 
king, as the privy /ignet, the particular ſeals of the ſeveral courts, 
that of the king's bench and common pleas in cuſtody of the chief jul- 
tices of either court, or their clerks appointed for that purpoſe, the : 
ſeal of the exchequer in the cuſtody of the chancellor of the exche- | 
quer, the ſeal of the duchy of Lanceſter in the cuſtody of the _- 

CEILOT 


| 
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ecllor of the duchy, the ſeal of the county palatine of Lancafter me 
the cuſtody of the chancellor of the county palatine, which are fome- 
times in the ſame perſon, the feals of county. palatine of Ce/ter, 
of the ſeveral juſtices of affifſe, oyer and terminer and gacl-delivery, 
the king's ſeal of ſtatutes and recognizances, the ſea} of the cocket ; 
and for the moſt part theſe ſeals are delivered by the king's order fignt- 
fed ſometimes by his privy fignet, ſometimes by his ſecretaries, but 
antiently the moſt of them were delivered by the king in perſon to the 
ſeveral perſons, that had the cuſtody thereof, and a memorandum made 
thereof upon the back of rhe cloſe roll. Clauſ. 43 F. 3. m. 18. dorf. 

The antient manner of delivery of the ſeal for ſtatutes merchant, 
and probably for other ſeals of like nature was by the king in perſon. 
as before, or by a cloſe writ and memorandum under the great ſeal. 7. 
19 FE. 1. it is commanded, that for the future it ſhould be delivered 
under the ſeal of the chancellor of the exchequer. 

The manner antiently of delivering the judicial ſeals of the king's 
bench and common pleas was by the king or chancellor to the chief 
juſtices reſpeCtively, and in like manner the judicial ſeal of the ex- 
chequer to the chancellor of the exchequer ; theſe were ordinarily m 
two pieces, Clauſe. 43. 3. m. 18. dorſ. The profits of the ſeals be- 
longed to the king, except the ſeventh penny, which is the fee of 
either chief juſtice {a} ; and when the king farmed out the profits of 
the ſeal of either court, ſometimes one piece remained with 
the chief juſtice or his deputy, the other picce remained with [173] 
the farmer or his deputy : theſe profits of the ſeals of the courts of the 
king's bench and common pleas were let for 10007. per annum (b) by 

L 4 the 


(a) The antient fee to the chief juſtice 
was one penny for every Writ, as appears 
from two of 'the records here quoted by 
our author, viz. 20 E. 3, Rot. 87. 22 E.3. 


Ret. 115. the firſt of theſe is a grant to 


Walter of Yarmouth of the profits of the 
ſeals for ten years, in conſideration that the 
ſaid Walter ſhould pay to the clerk of the 
hanaper for the King's uſe 250 marcs ever 
year, and ſhould likewiſe diſcharge a debt 
of the king's of 2000/. by the yearly pay- 
ment of 2204. the ſaid Walter to be allow- 
ed every year cent ſolds for his expenſes in 
ſealing writs; all writs ad ſeam regis, &c. 
to pay no fees, Et que Jes juſtices preignent 
vn denier du brief per lour ſealx en manere 
come ad efte uſe en temps paſſe, 

| The latter is a grant of the king (upon 
his having reſumed the ſeals on account of 
lome miſdemeanor committed by Walter 


of Yarmouth ) to Tohn de Padebury and Hex- 
ry de Sulibull, reddends inde regi de claro per 
annum ducentas & quater vigmti marcas per 
manus clerici hanaperii, writs ad fectam regts, 
&'c. to pay no fees, © guod "gs anna noftri 
in plareis illis percipiant unum denarmm d». 
brevi pro /igillis oft a0 ibidem battenss 
eſt 1;fitatum : it. ſhould ſeem therefore, as 
if the perſon employed by our author to 
conſult the record miſtook the evord vn in 
the firſt grant for a numeral v11, and that 
this was the occaſion of his making the fe- 
venth penny to be the fee of the cluet juf- 
tice. | 
(5) Theſe profits were not let for above 
three or four hundred pounds per annum, 
2S appears not only from the above-men- 
tioned caſes, (the higheſt of which 1s 2002. 
and 250 marks per annum, which 1s on 
more than 3661, 13s, 4d.) but alſo men 
18 ZE, 


if 
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the king. JM. 18 E. 3. Rot. 35. Rex. P. 20 FE. 3. Rot. 81. T. 99 
K.3. Rot, 115. 4. 23 E.3. Rot. 31. coram rege (c). 
Many times the juſtices iſſued proceſs under their own ſeals unto 
[ ] the ſheriffs : this was complained of zxter petittiones parliament; 
LET 12E. 3, n. 6. by the chancellor of the exchequer and clerk 
of the hanaper, as a derogation to the king's-profit, and contrary to 
the duty of the ſheriff, who, by his oath, is* bound to receive no 
writs, but under the king's ſeal; the anſwer is, Soit briefe mand” a 
juflic de common banc contenant 1 effeft de petition, & guils pur lour ad. 
viſcment facent tiel remedy en lour place, come ls verront, ge foit a faire 
a profit du roy. ; ? 
| And it ſeems moſt uſual, that ſince that time judicial proceſs not 
; only in thoſe greater courts, but in moſt other courts iſſued under the 
| king's ſeals thereunto deputed, yet juſtices of affiſe and gaol-delivery 
ſometimes make their precepts under their own ſeals : vide Fugiciaj 
Regiſter, 34, 35, 41, 43, T3, 84. vide pur ceo Rot. Parl. 25 E.3,n, 
| 25. a petition that judicial proceſs out of the king's bench and coms 


18 F, g. Ret. 35. where the king ſignifies dun formam & congitionem in brevi predifs 
by writ 20 Oc. to his juſtices, that he contertas periculo qvod incumbit, &c, | 
had granted to Matthew Canaceon and his Altho the conſideration 1s here ſaid to 
alligns totum proficuum ac ſ: de figillis omnium be the diſcharging of a debt of ten thou- 
brevium judicialum de Lanco ſuo & banco com> ſand pounds, (which probably led our aue- 
mani exeuntium pertinens, uſzue ad terminum thor to think the profits were let at 1000/, 
decem annorum, in valorem treſcentarum li- per aunum, fo that in ten years time that 
brarum per annum, de quibus ipft folvent ad debt might be diſcharged) yet the annual 
@pus regis cufrodi banaperii canceilarie quoli> produce of the ſeals being no more than 
bet ditiorum decem annorum centum libras do 3ocl, one hundred whereof was to be paid 
exitibus brevium pradiftorum, & riſervabunt yearly for the king's ule, it ſeems to me 
penes fe torum proficuum refiduum de brevibus pretty plain, that the king's debt, which he 
ſupradifis durante ditto termino in recempens- undectook to pay, could be only ws ang 
fatinem decem [duo] millium librarum fler- not ten thouſand pounds ; what ſtrengthens 
lingerum, de quious pradiftus Mattheus in this obſervation 1s, that the indentures of 

 debitis, in quibus rex certis pcrſenis in ducatu agreement being in French, it was very 

 Aquitanie fenebatur, afſumpſit regem acquic® eaſy to miſtake deux for dix. 
tare & exonerare; ita ſemper quod brewia ad {c) This wasa grant of the ſeals of the 
ſeam & pro commodo regis per viſum & teſ= king's bench and common pleas to Anthony 
timonium illorum, qui pro rege proſequuntur Packe tor ſeven years in recompenſationem 


ac brevia pro hominibus de curiis regis, & 
poauperibus beminibus fatta & factenda abſque 
aliquo inde folvendo deliberentur, prout hac- 
tears in cancellaria fieri conſucutt. Ft ſcien- 


 Sadyngton Cancellar* domini regis liberawit 
Willielmo Scot | capirali juftitiario] apud 
Weitm” guogdam wgillum domini regis pro bre- 
wibus prediflis in banco domini regis figillan= 
dis, cujus unam fartem idem Willielwus Scot 
liberavit cuidam Rogero' de Merlawe, depu- 
tato difi Matthei Canaceon jurato, aliam 
wero partem ejujdem ſigilli penes ſe ipſum reti- 
nendo ; Et diftum eft eidem Rogero, qgued of 
ficio predifio bene & fideliter intendat ſecuns 


| dum quod eodem 20 dis Ofich. Robertus de 


ſeptingentarum marcarum (due to him on an 
annuity formerly granted) at the rate of 
2001, per annum for the two firſt years of 
the ſaid term, and 200 marks per annuw 
for the five remaining years, the ſaid Are 
thony to pay to the clerk of the hanaper for 
the king's uſe one [wo] hundred marks _ 
wi annum ſor the two tirit years, and one 
undred marks perarnnum tor the five remainy 
ing years ; and the king thereupon ſends his 
writ de admittendo pradittim Antonum vel 
cjus altorn” ad offictum pr adittum mado debita 
faciendum; and he was admitted accords 


1n 81s 
mon. 
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mon pleas might iſſue under the ſeal of the chief juſtices, as is uſed 
in eyere, afſiſes, & oyer & terminer, but denied. 

But to return to the buſineſs of the great and privy ſeal. 

The great ſeal which Matthew Paris (d) ſub anno 1250. well calls 
{clavis regn } hath been with great care and ſolemnity kept and uſed, 
and therefore antiently, when there was any change made of the great 
ſeal, there was not only a memarandum made thereof in dorfo clanſorum 
cancellarie, and a public notification thereof in the court of chancery, 
but public proclamation was made thereof. Clau/. 1- E. 3. part 2 m. 
11. dor/0. | | 

Yet in caſes of ſpeed and neceſſity, and ſometimes for diſtinCtion's 
ſake the king uſed a private ſeal for ſuch occaſions, which were to be 
paſſed under the great ſeal. 

King 7o}n died, his ſon king Henry TIT. being but about ten years 
old, from the beginning of his reign until 3 FT. 3. all grants paſſed un- 
der the ſeal of the earl marſhal, that was his proteftor or guardian, 
| but in the king's name, wiz. In cujus rei teflimonium has literas noſtras 
frigillo comitis mariſcalli reforis noſtri & regni noſtr:i figillatas, quia 
nondam fegillum habuimus, vobis mittimus, teſle Willelmo comite ma= 
riſcalls. This ſeal he continued till the third year of his reign, Clare 
3 H. 3. m. 14. hic incepit figillum regis currere: and in the eo 
ſame third year, viz. Pat. 3 H. 3. m. 6. there was a provi- [175] 
fon made in parliament for the diſcrimination of thoſe charters, that 
paſſed during his minority and after his full age, in theſe words : 
* Henricus det gratia, &c. Sciatis quod proviſum eſt per commune 
& confilium regni noſtri, quod nullz cartz, nullz liter patentes de 
* confirmatione, alienatione, venditione vel donatione, ſeu de aliqug 
* re, que cedere poſlit in perpetuitatem, ſigillentur magno ſigilla 
+ noſtro uſque ad ztatem noſtram completam, Te/te, &c.” and after 
the ſetting down of divers witneſſes are theſe words, © Proviſum eſt 
** ctiam per commune conſilium regni noſtri & coram omnibus pra- 
* diEtis, quod f aiique carte vel alique liter patentes fate ſecun- 
* dum aliquam predictarum formarum figillate inveniantur predicto 
« figillo, irritz habeantur & inanes, teſtibus prediCtis.” 

It appears Clauſ. 20 E. 2. m. 3. dor/. in the beginning of that mi- 
ſerable tragedy, that the 26th of O#fober 20 E. 3. the king flying 
from his wife and ſon, who was afterwards king, a great number of 
lords and others choſe Edward the king's eldeſt fon to be cu/tes regni, 


(4) þ. 783 | 
: ſuppoſing 


\ 
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ſuppoſing the king to be out of the kingdom ; at that time the chan- 
_ cellor, together with the great ſeal were with the king, and the new 
cuftos regni ea, que juris fuerunt, ſub ſigille ſuo privato in cuftodia de 
mini Roberti de Wyvill cleric; ſui exifient', eo quod alind /io:llum pro 
diflo regimine ad tunc non habuit, exercere jncepit, poſtmoaum vero 20 
die Novemb. proxime ſequent, captis inimicis pr @witlis & ditto rege in 
regnum revertente, upon a meſſuage ſent to the king for the fea! the 
king therenpon ſent the great ſeal to his wife and ſon, wt non /olum 2, 
que pro jure & pace efJent facienda, fed etiam que gratie forent, fieri 
facerent ; the ſeal was brought to them 26 Novemb. and the morro:y 
being the feaſt of St. Andrew it was opened by the queen and her fon, 
and delivered to the biſhop of Norwich : and it 3s to be obſerved, that 
a parliament was ſummoned between the 26th of Oober and the 26th 
of Nevember in the name of the king, but to be held before the gueen 
and the cuffos regni in quindena fantti Andrea, which fummons muſt. 
[r youre be under his own private feal ; but the 3d of December 
the great ſeal being then in their power it was prorogued unto 
tic morrow of Ep:phany : the firſt ſummons is recited in the writ of 
 prorogation, but it is not entered of record, for it was a haſty confuſed 
buſineſs, neither had they the rolls of the chancery in their hands to 
make any entry of it; andif they had had them, yet it would have 
been irregular, and not have amended the matter : all that I ſhall far- 
ther add concerning theſe two inftances 1s, that neither the ſeal of 
H Uliam earl Aerſhal uied by Henry TH. nor the private ſeal of prince 
Edward were great ſeals within this ftatute, whereof the counterfeit- 
ing might be high treaſon. 
| When the king dies, tho the office of keeper of the great ſeal ex- 
pires, as well as all commiſſions to ſheriffs and juſtices, yet the great 
ſeal of the laſt King continues the great teal of England, till another bo 
made and delivered. | 
king Edward I. began his reign the 25th of Fanrary, he made 
the biſhop of Z!y his chancellor the 28th of Fanuary, it was not poſ- 
fible a new ſeal could be made in that time, and betides the ſeal was 
not altered till the 3d of Oftober eodem anno, as appears by the pro- 
clawation thereof, Clauſe 1. E. 3. part 2. m. 11. dorſ. fo that all that 
vwhile the old feal with the old inſcription ſtood ; the method of which 
alteration was thus : 'lhe king by his proclamation bearing ze/te 3 
O26. anno 1. direCted to all the chief ſheriffs of England, fignifying, 
that he had made a new great ſeal, and that it was to take place from 
: the 


# 
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the fourth day of that month of O#ober, ſends them the impreſſion 
of the new ſeal in wax, commands them to publiſh it, and that after 
the fourth day of O#ober they ſhould give faith to it, and receive no 
writs but under the new ſeal after that day. 

The fourth day of Oober being Sunday the biſhop of Ely chancel- 
Jor produceth the new ſeal, declares the king's pleaſure, that it ſhould 
be from thenceforth uſed ; the 1fonday after the 61d ſeal is broke pre- 
cipiente rege, and the ſieves delivered to the Spigurnel /e}. 

Again, king Henry V. died 30 Augu/ti anno ſui decime; 
parliament was ſummoned by writ bearing te/te 29 Septemb. (1 rm] 
anno primo H. 6. to be held die lune ante feſtum Martini, a commiſſion 
iſſued to the duke of Gl/ouceſter bearing tefle 6 Novemb. 1 BH ad ins 

chandum parliamentum, &©c. and the biſhop of Durham chancellor to 
| Henry V. delivered up the ſeal to the king 28 Sepemb. "The new ſeal 
with the new inſcription was in that parliament ordered to be made, 
the biſhop of Durham was made chancellor by commiſſion under the 
great ſeal dated 16 Novemb. the new ſeal was not made till ſome time 
aſter, therefore the old ſeal of Henry V. was uſed in the ſummons of 
the parliament and all the tranſactions till the new ſeal was delivered : 
indeed when Edward IV. aſſumed the crown, the ſeal of Henry VI. 
was not uſed, for it could not be had, and if it could, yet Henry VI. 
being declared an uſurper, there was no reaſon for Edward IV. to give 
any. countenance to that uſurpation by uſing of his ſeal, who was de- | 
clared an uſurper and attainted of treaſon. 

So that (except the laſt caſe of an uſurper) till a new e_ont ſeal be 
made, the old ſeal, being delivered to the keeper and uſed and em- 
ployed as the great "Eq the great ſeal of England within this ſtatute, 
notwithſtanding the variance in the inſcription, portraiture, and other 
* Jubſtantials from the ſtate of the preſent governor. 

But then, what ſhall we ſay of the old ſeal, when the new ſeal is 
made and delivered of record to the keeper, and the old ſeal broken ? 
'To this I fay, 1. It was once the great ſeal of England, and theres» 
fore=-the counterfeiting of that ſeal and applying it to an inftru- 
ment of that date, wherein the old ſeal ſtood, or to an inſtrument 
Without date, is high treaſon ; nay, if in the time- of Edward IV. a 
man thould counterfeit the great ſeal of Henry VI. and apply it to a 
patent or other inſtrument of his time, it had been high Rr, tho 


(*) The Spigurnel was an officer, whoſe place was to ſeal the king's writs, Cambd. 
 Kemains, Þ+ 120, 


Henry + 
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Henry VI. were an uſurper, and his ſeal in the time of Egiward IV, 
of no value. 9. E. 4 {f}. 

[178 But what if in the caſe before inſtanced in, after the 4th of 

Oober 1 E. 3. a man had forged a grant by king Edward 

HI. /g), bearing ze/te 2 E. 3. when the old ſeal was out of date, or in 
the time of Edward IV. had forged a grant by Edward IV. and coun- 
terfeited the ſeal of Henry VI. thereunto ; this ſeems not to be a coun- 
terfeiting of the great ſeal of England, if the difference appear very 
legible and conſpicuous, for at the time, wherennto it relates, there 
was no ſuch great ſeal in being ; but if the difference between the 
ſeals be ſuch as be not evident to the view of every man 'S on" it Tu 
be more doubtful ; ſed vide de hoc infra. 

This ftatute ſpeaks only of the great ſeal, and privy ſeal, wad 
therefore no other ſeals were within this ſtatute. 

But by the ſtatute of 1 Jar. /eff. 2. cap. 6. © It any do falſely 
* forge or counterfeit the queen's ſign manual, privy ſignet or privy 
« ſeal, every {ſuch offenſe ſhall be high treaſon, and the offenders 
<« herein, their counſellors, procurers, aiders and abettors being con- 


« yiet according to the courſe of law ſhail be adjudged traitors againſt 
_* the queen, her heirs and ſucceſſors.” But now what ſhall be faid 


concerning theſe other ſeals above-mentioned, as the ſeals for the 
writs of the courts of king's bench, common pleas, and exchequer, 
the ſeal for ſtatute-merchant, &*«. 
By the old law, it ſeems that counterfeiting any of the king's ſeals, 
wherewith writs were ſealed, was petit treaſon, tho it came under the 
name of crimen falſi. Glanvil, that wrote in Henry 1I.'s time, Lib. 
XIV. cap. 7. © Diſtinguendum eſt, utrum fuit carta regia an privata, 
«« quia fi carta regia, tunc 1s, qui ſuper hoc convincatur (ſcilicet de 
* fallificatione) condemnandus eſt tanquam de crimine lzſz ma- 
5 jeſtatis; {i vero fuerit carta privata, tunc cum convidto mitius agen- 
* dum eſt, ficut in c=teris minoribus criminibus falfi, in quorum jus 
« diciis confiſtit eorum condemnatio in membrorum ſolummodo amifſ- 
« fione, pro regia tamen yoluntate.” Bra#on, that wrote in the 
time of Henry IN. Z:b. Ul. cap. 3. de crimine la/e majeftatis, N. 2. 
, © Eſt & aliud genus criminis leſe majeſtatis, quod inter gra» 
[179] « yiora numeratur, quia ultimum inducit {upplicium 6 mor- 
(f} This is Bagot's caſe, g E. 4 «16: © compaſling his death, &c.” | 
where it is ſaid by the rae38 0 c« That a (gz) This muſt þe ondorioce under the 
& man ſhall be arraigned inthe time of F, old ſeal, 


© 4. for treaſon done againſt H, 6, in. ; 
« tis 


.—\ 


| | | 
HISTORIA PLACITORUM CORONZ. r79. 
« tis occaſionem, ſcilicet crimen falſi in quadam ſni ſpecie & quod 
« tangit coronam ipſius regis, ut ft alquis accuſatus fuerit vel con- 
« yictus, quod figillum domini regis falfaverit confignando inde cartas _ 
« yel brevia, vel {i cartas confecerit & brevia 8 ſigna appoſuerit adul- 
« terina, quo caſu fi quis inde inveniatur culpabilis vel ſetfitus, fi war- 
« rantum non habuerit, pro voluntate regis judicium ſuſtinebit, &, fi 
« warrantuin habuerit & warrantizaverit, hberabitur 8 tenebitur war- 
« rantus:” Feta, that wrote in the time of E. 1. £:b. 1. cap. 22. de 
crimine falft, tells us, © Crimen falfi dicitur, cum quis accuſatus fuerit, 
« quod figillum regis, vell appellatus, quod figillum domini ſwi, de 
« cujus familia fuerit, falſaverit & brevia inde confignaverit, vel 
« cartam aliquam vel literam ad exhzredationem domini vel alters 
«* damnum fic ſagillaverit, in quibus caſibus {1 quis inde conyiCtus fu- 
« erit, detraQtari meruit & ſuſpendi. $. 3. Item crimen falfi dicitur, 
« cum quis 1llicitus, cui non fuerit ad hoc data authoritas, de figillo 
© regis rapto vel invento breyia cartaſve conſignaverit :?? Briton, that 
wrote in the time alſo of E. 1. cap. 4. ** Soit inquiſe de touts 'ceux, 
&« qui aſcun fauſin averont fait a noftre ſeale, come de ceux qui per 
« engin ont noſtre ſeale pendu a aſcun charter fauns conge, ou que 
& noſtre ſeale ount emble ou robbe, ou autrement troue etent enſele - 
&« brefs ſauns autre auQtorite, and cop. 8. Graund treſon eft a fauſer 
« noſtre ſeal, &c.”? 

Upon theſe old books there 1s no difference made touching the 
king's ſeals, but generally the crime of treaſon was ſuppoſed in coun- 
terſeiting any of them, but moſt certainly the ſtature of 25 FE. 3. ex- 
tends only to the great and privy ſeal, as to the point of treafon ; but 
then whether that, which was a treaſon before, remain not ſtill a fe- 
lony at the common law (for all treaſons include felony. 3 H. 7. 10. 
Co. P. C. þ. 15.) is conſiderable —— ds 

 M.2H.4. B. R. Rot. 2. as 1 take it, Viſum eft curie, quod con- 
 trafattio figilli regis pro recognitionibus non eſt nift felonia ( h) : but 
tho they held it not treaſon, they do not poſitively affirm it [180] 
felony ſince the ſtatute of 25 E. 3. but only non eft ni/t felo- 
nia, viz, that at moſt it can be only felony. 

P.6 E. 2. B. Rot. 2. Efſex. Johannes de Boſco per cur? eft culpa- 
bilis pro falſitate, eo, quid cepit cultellum ſuum & calefaciebat eum apud 


(b) There is no ſuch entry to be found Mich. 2 H. 4. Rot. 7. but upon what au- 
either on the ſecond or ſeventh roll of the thority is uncertain, being in a different 
plea or crown-roll of that term, but the and more modern hand than that of Mr, 
- words cited by our author are in the abp= QAgard, who in the reign of Fames I. ab- 
raft of the z011s of the king's bench of  breviated the king's bench rolls. 


1 onem 


- £8 
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zynem & apernit breve regis & impoſuit aliud fiftum, dicit qudd eft cle- 
ricus, & traditur ordinario Weſtm {i). Simile P. 18 E.9.B.R. Re 


25 Rex (k). 


[182] 


- 


It appears not, whether it were a writ under the great ſeal 
or a judicial writ of fome court, but whether it were the one 


or the other, it ſeems to be capita], for he had the benefit of clergy, 
which in thoſe times was allowable in ſome caſes of treaſon ; fo that 
it ſeems a counterfeiting of any of the king's ſeals was felony at com- 
mon law, but whether. it ſo continues, notwithſtanding the ftatute of 
25 E. 3. hath degraded it from treaſon, unleſs it be the great or privy 


ſea}, ſhall be farther examined. 


I. Having thus conſidered the ſeals, it remains to conſider what 
ſhall be faid a counterfecting of the great or privy ſeal. 


A conſpiracy or compaſling to counterfeit the great or privy ſeal is 
not a counterfeiting nor treaſon within this aCt, for it muſt be an ac- 
tual counterfeiting. Co. P. C. p. 15. 


(i) The record of this caſe is thus, 
T 


&« figilli & brevis domini regis, eo quod 
« ivit cum brevi | de cancel/aria] ad ignem 


© &calefaciebat cultellum, & cum 1llo cul- _ 


« tello ceram dicti brevis findebat, and 
* amoto illo brevi impoſuit aliud breve 
«c 
Effex] & illud in eadem cera incluiit & 
tradiait ſervient! ſuo 1llud breve viceco- 
miti Ex deferendum, qui quidem ſer- 
viens in preſentia predifti Fobannis de 
Boſco liberavit eidem vicecomiti falſum 
breve prediQtum : Dicit quod clericus 
« eſt ;” upon which he was claimed by 
the abbot of Weſtminſter his ordinary ; 
& Sed ut ſciatur pro quali e:dem, ordina- 
& rio liberari debeat,” a jury ex officio paſs 
upon him, who find him guilty « de prez- 
« dia falfitate, findendo cum cultello ſuo 


&«& do fallum breve preditum, ficut ei ſu- 
& perius 1mponitur ; Ideo inde ad judi- 
&© cium, &c. & interim committitur 
*% mareſch', &c.” There 1s no judgment 
entered upon the roll ; {o that from this 
record, which is not in uſual form, it is 
doubtful whether he had his clergy or not, 
tho from a jury paſſing upon him ex officio 
it is moſt probable he had ; but yet it 
ſhould ſeem from the caſe of Geoffrey de 
Huntynton & Richard de Clynton, which was 
but {1x years afterwards, as if this offenſe 
was not ſo much as felony ; they were 
charged ** pro contrafaftione f1gilli regis & 
« cartz ſub ſigillo regis fic contrafatto,”” 
which was found in their cuſtody ; after- 
wards they plead the king's pardon * pro 


& omnibus feloniis & tranſgreſſionibus, & 


% 


kery de _ a was arraigned pro fallitate | 


[ this was @ Superſedeas /9 the ſheriff of 


prxditto ceram predigtam & imponen- 


ec” 


* quia infpefta carta predifta, que dicitur 
< efſe contrafafta, compertum eſt quod 
* carta non eſt de forma in cancellaria regis 
ulitata, inſpefta etiam cera ejudem carte 
ſuſpetz compertum eſt, quod cera illa 
impreſſa eft figillo regis cancellar*, ſed 
prius appoſita fuit cuidam alteri liter 
* regis patenti, god cittus dici potef tran f= 
greſſmn, quam gray 925 Et dominus 
rex perdonavit eis ſeam pacis ſuz, que 
ad ipſum pertinet, de omnimodis felo- 
niis & tranſgreſſionibus, &c,——jam per 
_t*es annos in priſona regis ſteterint oc- 
caſfione prxdiCta & non alia cauſa, d:iQtum 
eſt———quod deliberet eos, &c. & ipſt 
cant inde quieti, &c. Et carta Ila can- 
cellatur in cur,” * Mich. IIi:E. 2-B. R. 
Rot. 156. Heref. from hence it appears that 
the judgment afterwards in Leake's caſe 4, 
Jac. 1. was agreeable to the antient refo- 
lutions. 

(k) This is the caſe of Philip Burden, 
but is by no means ſimilar to that of John 
de Boſco, for this was a dire aftual coun- 
terſeiting of the great ſeal : wide infra in 
notis, See alſo another caſe to this purpoſe 
for counterfciting the privy ſeai. Ret. parte 
6 FE. 2. part, 2. m. 18, * Jobn de Re- 
« dynges was arraigned and tried coram 
& {eneſcallo & mareſcallo hoſpitii domint 
© regis pro contrafa&tione privati figill 
« domini regis, & pro quibuſdam litteris 
© pradifto figillo controfatis | contra- 
« fa#] conſignatis cum eo inventis,” and 
being found guilty had judgment, © Quod 
&« pro predifta ſeducione [ feditione] fit 
« detraftus, & pro manuopere cum hgillo 
&« predifto poſtea ſuſpenſus.”* Fide Ry- 
ley's Placita Parlamentaria, p. 542—545* 

| | A taking 


«et 


- 
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A taking the great ſeal off from a true patent and clapping it on a 


forged patent 1 former times hath been held high treaſon ; in 40 4/7. 


33, it 1s plainly held to be high treaſon, (tho my lord Coke (!} ſaith 
otherwiſe) for the woman, that did it, could not be let to mainpriſe, 
which if it kad been onlv a great miſpriſfion, ſhe had been bailable 
upon that inditment ['mJ. CO Te 

2 H. 25. which is entered H. 2. H 4.B, R. Rot. 16. Midd. Cle- 


ment Petitſen's caſe, the taking off the true ſeal from one patent and 


fixing it to a forged patent is adjudged high treaſon ; yet the judgment 
is only quod diftrahatur & juſpendatur, which 1s the judgment 1n petit 
treaſon. EG | 
This caſe and the reporting of it is diſliked by my lord Coke P. C. 
þ. 15. (n); but S:amf. Pl. C. p. 3. ſeems to agree with this reſolution. 


But the later authorities are againit it, and that it 1s only a 2] 
creat miſprition and offenie, hut not high treaſon, no nor yet - 
felony, as it ſeems by the book hereafter cited. 

37 H.8. B. Treaſen 3. A chaplain taking a good ſeal off from an 
old patent, and fixing it to a forged diſpenſation of non-feſidence no 
treaſon, but only a great miſprition puniſhable by fine and unprifon- 


ment, 


{U) Co. P.C.p. 115. | 

{(m) This argument of our author is 
very far from being concluſive, for by the 
ftarute of YYeſtm. rt, cap. 15. where the of 
tenſe is open and manifeſt (which for what 
appears was the caſe here) the offender is 
not bailable, altho it were only a miſpri- 
kon. 2 Co. Inft. x88, 189; 

(n) And well it might be, for that caſe 
appears by the record to have been thus : 
* Clement Peytenyn was indifted, quod con- 


* trafecit magnum ligillum domini regis 


© falſo & malitioſe & proditorie, & cum _ 


« dio figillo fic contrafafto quaſdam }Ji- 
« teras, quz preſent' predie* ſunt con- 
&« {ut?, figill ; he pleads not guilty, the 
* jury find, quod quoad contrafattionem 
© Hz11}i predifti idem Clemens in nullo eft 
% culpabilis, ſed dicunt, quod idem C/e- 
« mens falſlo & deceptorie & in decep- 
« tionem populi de afſenſu aliorum de co- 
« vina ſua ſcribi fecit, & finxit literas 11las 
« pendi fec:t figillum magnum domini 
* regis, quod antea pendebat ſuper aliam 
© magnam patentam domini regis, & fig1l- 
* lum domini regis predictum ſubtilicer 
* & private conſui fecit ſuper literas falſas 
« prediQas, & illas falſas literas una cum 
* hgillo domini regis prediQo in diverſs 
« partibug regui Anglia tanquam veras lis 


« teras patentes, prout eexdem litera fa- 
« cjiunt mentionem, uſus eſt & exercebat 


« in deceptionem domint regis & popult 


& ſui; propter quod pro co, quod curia 
*& non aviſatur, quale judicium prediftus 
© Clemens in hac parte ſubire debeat, 18. 
©« mittitur priſonz mareſch': Afterwards 
© in the Eaſter term next following, vio 
© indiftamento necnon verieditto predictis 
« yidetur curte hic, quod falfle liters 
© praediQe fic in deceptionemdominiregis 
© & populi ſui fate & figillate, una cum 
& uſu & exercitio earundem, al/tg proditte 
«© {unt, conſideratum eſt, quod prediftus 
& Clemens Peytenyn diſtrahatur & ſuſpen- 


&© datur.”” This muſt be owned to be = 


very extraordinary caſe, for as lord C:ke 
juſtly obſerves, whatever offenſe this were, 
yet this judgment ought not to have been 
given, upon this verdid, for the jury had 
expreſsly acquitted him of the offcnie 
charged in the indiament ; not to men- 
tion, that it is direaly contrary to the caſe 


above-mentioned of Geoffrey de Huntyn. 


ton; there 1s hikewiſe another irregularity 


'1n this caſe, that tho the offenſe was com- 


mitted after the 25 E, g. and 1s laid to be 
done proditgrie, Yet it 1s not laid to be con- 
tra formam ftatuti, as ſince that Ratute a} 
treaſons ought to be, 


H. 4. 
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two parchments together with glew ſo cloſe, that it could not be dif. 


nor treaſon within this act. 2. But if it had been a couterfeiting of 
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\name of one of the manors and make it another name, this is not 


' was ſentenced before the king and his council, and the abbot delivered 
' up the charter to be cancelled. Clau/. 42 E. 3. m. 8, wi Co. P 


| fore the rule taken 3 H. 7. 10. that thoſe treaſons at common law, 


1s not true, as might be made appear by many inſtances. 
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H. 4 Fac. cited by lord Coke, P. C. p. 16. Leake's cafe, who joined 


cerned, and put a Jabe] through both, and on the one a true patent 
granted, which paſſed the ſeal, and then afterwards upon the other 
parchment wrote a forged patent, then he cut off the true patent and 
publiſhed the other as a true patent; this was ruled by the advice of 
all the judges, 1. That this was no counterfeiting of the great ſeal, 


the ſeal, he might have been generally indicted of treaſon for counter- 
feiting the great ſeal, but it was ruled to be a great miſpriſion or of- 
fenſe, but not high treaſon ; and with this opinion agrees my lord 
Coke, and it is the ſafer and later opinion and fit to be followed. 

If the patentee of the king, of lands under the great ſeal, raze the 


\ counterfeiting of the ſeal nor treaſon within this ſtatute, but 
[183] a great offenſe or miſprifion, for which the abbot of Bruer 


C. þp. 16. | 
If the chancellor or keeper affix the oreat ſeal to a charter without 
warrant, tho this be a miſdemeanor in him, it 1s not treaſon within 
this ſtatute, tho Britton and Fleta ubi ſupra make it treaſon at com- 
mon law ; and altho it ſhould be ſuppoſed treaſon at common law, 
but not compriſed within the ſtatute, yet it 1s not now felony ; there- 


which are not within the declaration of 25 E. 3. yet remain felony, 


And upon the ſame account it ſeems, that altho, by Fleta and Brit- 
ton, if a man find caſually the great ſeal, and ſeal a forged charter, 


| this was treaſon at common law ; yet it is neither felony nor treaſon 
at this day, for here is no counterfeiting of the great ſea, it 1s there- | 


fore only a great miſdemeanor, Co. P. C. þ. 16. 

And altho it ſeems, by the old books above cited, that counterfeit- 
ing of the judicial ſeal of the king uſed for writs was then treaſon, yet 
very lately in the king's bench it was ruled to be no felony at this day, 
but only a great miſdemeanor puniſhable by fine and impriſonment, or 
by ſtanding in the pillory, or both, ſo that the book of 3 HT. 1. is not 


1n all points agreeable to law, for many things were treaſon before 25 


E. 3. which are thereby declared not to be treaſon, and yet remain 


 — I 
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not felony at this day ; and the like for counterfeiting the ſeal of a 
ſtatute merchant. 

If a man-grave the ſculpture of the great ſeal without warrant from 
the king, but never uſe it or apply it to feal any thing, this ſeems to 
be n-» counterfeiting of the great ſeal, tho it be with deſign and pre 
paratory to ſuch an attempt ; for tho in truth the inſtrument it{elf be 
the ſeal, as appears by the uſual expreſſion /igillo meo figillat”, and by 
the frequent proclamations de /igillo amiſſo, when either the king or a 

ſubje& loſt his ſeat caſually, yet it ſeems not a ſeal within this ſtatute 
till an imprefhion made in wax in teſtimony of ſome writing, 
no more than the forging of a ſtamp for money 1s a counter- (3 84] 

_ feiting of money, unleſs it be uſed, tho in both caſes it 1s a great miſ- 
demeanor and a great evidence to prove the offenſe committed, if any 

| other circumſtances concur to prove it done. 

M. 16 Fac. B. R. One counterfeited the draught of a patent to 
himſelf and others to compound with alchouſe-keepers and uſurers 
_ touching their offenſes, and counterfeited the privy ſignet to warrant 
the paſſing of the other commuſhon ſo by him drawn, and colleQed 
divers ſums of money thereby, and for counterfeiting the privy ſignet 
he was indi&ted of high treaſon upon the ſtatute of 1 far. It was 
reſolved, 1. That the counterfeiting of the great ſeal, privy ſeal, ſign 
manual, or privy ſignet is at this day high treaſon. 2. That the ad- 
Ging of the crown in the counterfeit ſignet, which was not in the true, 
and the omiſhon of ſome words in the inſcription, which were in the 
true ſignet, and the inſerting other words, which were not in the true, 
(which was done purpoſely, that there might be a difference between 
the true ſignet and the counterfeit) alters not the caſe, but it is high 
treaſon, for the fixing of the counterfeit ſignet, and thereby obtain= 
ing the great ſeal to his feigned patent, and thereby publiſhing it to be 
true, and colleQing ſums of money by it make it treaſon ; the offender 
had judgment to be drawn, hanged and quartered (9). 

$o that it ſhould ſeem, that tho there might be ſo great a diſparity 
between the true and counterfeit fignet, that the bare affixing of ſuch 
' a ſeal might not be a counterfeiting within the ſtatute ; yet if it were 
ſo like, that it deceived the officers of the great ſeal, and was uſed to 
that purpoſe; and attained its effeCt, viz. the affixing of the great ſeal 
to the forged commiſſion, it was a ſufficient counterfeiting to bring 
him within this law oi 1 dar. 


(e) This caſe is reported in a Rel. Rep. $0, by the name of Rebinſen's caſe, 
Vo. 1, =” The 
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 Thelike mutatis mutandis may be applied to the great or privy ſeal, 
[185] If a man'counterfeit the ſtamp of the great ſeal, and deliver 
\.** it to B. to uſe, B. being ignorant that 1t is a counterfeit ſtamp, 
| but thiaking it true, Teals a writ or commiſſion, this ſeems not to be 
treaſon in B. becauſe he did it not prod:torie, but it ſeeras to be treaſon 
in the deliverer, if he delivered it to that purpoſe, for he did it progi- 
_ fore, but the other not. OE, 
III. I come in the laſt place to conſider the judgment in the caſe of 
counterfeiting of the ſeal, whether it be only to be drawn and hanged, 
as in the caſe of counterfeiting money, or to be drawn, hanged, be. 
headed, &c. as in the caſe of compaſling the king's death, levying of 
'war, or adhering to the king's enemies. 
It ſeems that at the common law this offenſe was felony or treaſon 
at the king's eleQtion ; if the indiQtment ran only felonice it was only 
felony, if proditori2 it was ireaſon (p). Wo 
But altho it were proditori? and ſo applied to treaſon, it was not a 
treaſon of ſo deep a die, as that of compaſiing the king's death, adhering 
to the king's enemies, or levying war, which ſtrikes at the head, and 
therefore in compariſon thereof it was a kind of petit treaſon. 
Clauf. 6 Fohan. M. 12. dorf. © Scias quod dedimus Ada de Eſſex = 
& clerico noſtro pro ſervito ſuo omnia terras, tenementa & jura, que 
«© fuerunt //ilelmi de Strubby, cujus terre & tenementa ſunt ef- 
& chacta noſtra per feloniam, quam fecit de falſfificatione figilli 
« noſtri.” Et nota the king had the eſcheat, yet the offenſe was ſtyled 
felony. CE RS Lt | RT 
Atthe parliament 18 E, 1. Ce. P. C. p. 16. Clergy was allowed to 
a man convict pro falfificatione figilli regis, deliberatur ordinario (4), 
(186) but zx2 talt caſu non admittenda eft purgatio; and yet in theſe 
G greater caſes of treaſon of levying war or compaſling the 
king's death-clergy was not allowed at common law. 7. 21 E. 3. B. 


Pg 


R. Rat. 33. Kex (T7). Es be. 


M. 1 


(p) Co. P.C. p. 15. DG 
q) This is confirmed by Philip Burton's 
caſe, (P. 13 E, 2. B. K, Rot. "3 Rex 
| South') who together with Richard de 
Bourne was indifted Qyod nequiter & ſedi- 
Goſe CE fgillum de metallo ad modum 
mapni figulli regis, de quo quidem figillo con- 
trafafto diverſa brevia guamplurima configna= 
s guard clericus eft, the jury find 
clonia & ſeditione praditiis ei 


wit; he 


| 
him oxilty de 


Smpofitizy and he was thereupon delivered 


to his ordinary, ranguam clerics convitus, 


from hence it appears that at common law 
clergy was allowed in caſes of treaſon, 
where it was not immediately againſt the 
king's perſon, | | 

(r ) That caſe was thus, Peter de Thorpe 
ſon of. Fobn de Thorpe was indicted, and afe. 
terwards outlawed anno 18 E, 3. pro diverfi# 
fFeloniis & ſeditionibus, VIZ going tO little 
Yarmouth and Gorleſton cum tribus wexilis exe 


cenſus in modum guerra, breaking bolle 
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M1 8.3. Charter de Pardon 13(ſ). A man arraigned for counter- 
feiting the king's ſeal pleaded a charter of pardon of all felonies, and it 
was allowed ; yet there it is agreed, that the judgment for ſuch an of- 
fenſe is, that he ſhall be drawn and hanged, but ſuch a pardon will not 
ſerve in ſuch a caſe ſince the ſtatute of 25 E. 3. = 

Trin. 10 E. 2 Rot. 132. B. R. Bucks. © Robertus Legat -& Fo- 
« hannes Salecok per ballivos coram rege duQti ad reſpondendum do- 
« mino regi de hoc, quod ipfi cum aliis ignotis in pleno mercato ville 
« de Olneye, cum quadam falſa commiſſione & fifta cum quodam 
« ſigillo regis controfaCto ſignata, quam ballivi in curia regis hic POT= 
« rexerunt, afſerentes, illam ſuper eos inveniri die, quo attachiati fu- 
& erunt, & dicentes, quod virtute illius commiffionis priſas fecerunt 
« ad opus domini regis, uſque ad ſummam ſexaginta beſtiarum, de 

« quibus quatuor beſtiz inventz fuerunt in eorum poſſeſſione & cum 
'« eis hic dutz; they both plead not guilty; the jury find Fohn Sale- 
&« cok guilty de falſitatibus & felonuis predictis, judgment given againſt 
« him pro falſitate figilli regis & commiſſione prediCtis quod detra- 
&« hatur & pro furtiva abduQtione predictarum beſtiarum ſuſpendatur.”” 

Nota, an arraignment of treaſon without indictment upon ry . | 
| the mainower (t ) found upon them : vide P. 21 E. 3. B. R. T7 
Rot. 46. Midd* Rex. CPS 3 Dn 

According to the old books above-mentioned, Fleta, &c. ub; ſupra, 
diftrahi debet & ſuſpend: ; and fo it was practifed in the caſe of 2 FH. 
4. above-mentioned, where the judgment 1s only d:/trahi & ſ[uſpendi. 

And it may be reaſonably argued, that as in the caſe of counterfeit- 
ing the king's coin, which was a treaſon at common law, tho it be ſo 
declared by the ſtatute of 25 E. 3. vet the judgment, that was at com- 
mon law, which was only'to be drawn and hanged, 1s not altered by 
that ſtatute. I. 10 Car. B. R. *Morgan's caſe (u) : ſo in caſe of 
counterfeiting the ſeal ; but at this day the law is generally held, that 


| houſes there, feloniouſly taking away - 


- goods there, &c, and alſo five ſhips, 
« Que preparatz erant de vitualibus & 
« alus neceſſarits eundi cum domino rege 
« in guerra ſua, &c, Afterwards coram 
6 rege ron eſta prefato Petro, i quid 
6 pro {ſe habeat vel dicere ſciat, quare ad 
&« executionem judici: de eo ſuper utlaga< 
& ria prezdifta procedi non debeat, &C. 
« Qui aicit, quad clericus eſt & membrum 
© ſacre ck, &c. Et queſitum eft ſx- 
<« Pius ab eo, fi quid aliud velit dicere pro 
* reſponſione in retardationem judicii, &c. 
* Qui dicit, ut prius, & nihil aliud re- 


M 2 


«« ſpondet, &c, Et infpeRtis indifamentis 


« predictis, &etiam recordo & proceſſu 


« utlagar' prediaz manifeſte compertum 
« eſt in ei{dem, quod utlagar' prediQa fun 
6 per ornate Hg promulgatur, in que 
« caſu prediftus Petras privilegio clericali 
« gaudere nan poteſt ſecundum legem & 
« confuetudinem regni, &c, Ideo idem 
« Petrus diſtrahatur & ſuſpendatur, &c.” 


W, 1E.9. 23... : 

7) See for this kind of arraignment, 4 
— 43-b.S.P. C. 148. c. 2 Co, Iiflit. 
I | | 


(u) Cro, Car. 383, 
for 
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for counterfeiting of the great or privy ſeal, or of the privy ſignet or 
fign manual, the judgment 1s to be hanged, beheaded and quartered, ag 
in other high treaſons, and ſo was the judgment in the caſe of 16 Fac, 
above-mentioned ; and it 1s fafeſt to follow the modern praQtice in 
judgments of high treaſon, tho I think it no error, if the judgment be 
only guid diftrahatur & ſuſpendatur, according to the antient prece- 
dents, becauſe the judgment is ſtill capital, and tho it be leſs, than the 
higheſt judgment in treaſon, yet it is ſtill included in ir. | 


1 Hawk. P, C. 41+ 4 Black. Com. c. vi. P» $3. Kelyng $0. Coke's Entries, 360. b, 
6 Sce a precedent there, 


je" 


het — — 


[188] CHAP. XVII 
Concerning high treaſon in counterfeiting the king's coin, and in the 
 firft place touching the hiſtory. of the coin and coinage of England. 


HE legitimation of money and the giving it its denominated va- 
lue is juſtly reckoned inter jura majeftatis, and in England it is 
one ſpecial part of the king's prerogative. | 

Before I enter into the particulars concerning money I will give a 
hiſtory or narrative of the various ſtates and conditions and changes | 
of money in the ſeveral ages of this kingdom, and then hall deſcend 
to ſome more particular obſervations, which will be uſeful in this 
buſineſs. | I 

Money is the common meaſure of all commerce almoſt through the 
world; it conſiſts principally of three parts ; 1. The material, whereof _ 
it is made. 2. The denomination or extrinſic value. 3. The imprel- 
fion or ſtamp. ws 

I. The material in England is either pure filver, or pure gold, 
whereof poſhbly ſome money was antiently made here in England, or 
elſe filver or gold mixed with an allay, which was uſually and is | 
hitherto a ſmall proportion of copper. _ : 

The ſtandard of the money of England, that hath for many ages 
obtained, 1s that, which is commonly called Sterling (a) gold or Ster- 


(a) Some imagine this word to come 


from thi town of Sterling in Scotland, where 
they pretend the pureſt money was for- 
merly made; others that it is derived from 
the Saxon word Stcore, which fignifies rule 


| or flandard ; others that it was taken from 


that country 


ſome Flemiſh workmen, wha in the reign of 
King Fobn, were invited over to reduce the 
money to its proper fineneſs; the people of 

being generally called Eofters 
lings« 


_ &ng 
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lng filver, for tho the denomination of Sterling was at firſt applied to 
the coin of ſilver and to that coin, which was the penny'com- [189] 
monly called Ster/ingus, yet uſe hath made it applicable not 9 
only to all kind of Engli/h coin of filver, but alſo to coin of gold, and 
this is called the ſtandard of com. 


But before this can be well underſtood, we muſt make ſome digref- 


ſion touching the meaſures applicable to theſe materials. 

In filver the meaſure or Wegus applicable thereunto are princi- 
pally theſe : 

1. The pound, which being not averdupois, but troy weight con- 
. fiſts of twelve ounces. 

- 2. The ounce conſiſting of twenty penny weight. 

3, The penny or Sterling conſiſting of AIP grains of wheat 
taken out of the middle of the ear. 

This is the old compoſitio menſurarum ſettled in the time of E 1. {b) 


viz. quod denarius Angliz, qui denominatur Sterlingus rotundus, fine 


zonſura ponderabit triginta duo grana frumenti medio fpice, & vigimt: 
 denaru facuunt unciam, & duodetim uncie faciunt ibram, & ofa libre 
factunt gallonem, & otto gallones buſſelum (c}. | 

And it is to be remembered, that at that time a penny did really 
weigh the twentieth part of an ounce of filver, and twenty pennies 
did really weigh an ounce of filver, and two hundred and forty pence 
did really amount to a pound weight troy, and to twenty ſhillings, 
waich made a pound of filyer coin. X 

And altho at this time the coin is raifed, and PEE varies from 


what it was at that time, yet to this day twenty ſhillings in filver is 


| called a pound, and the meaſure of an ounce is by twenty penny 
weights according to the old proportion ; but indeed the grain is 
changed (*), for whereas thirty [two] grains of corn then made an 
ounce | a penny weight], yet becauſe the weight of corn is not always 
uniform, and the number of thirty {two} was not ſo ready [ 0] 
and eaſy for computation ; the penny weight is now divided 
into twenty-four equal parts, which are commonly 1 in the bulineſs of 
the mint called grains. 
(b) An old leiger book of the abbey of ty ſhillings and three petce, See Tinda?'s 
St, Edmundſbury lays the aflair was thus note .on Rapin's hiſtory ſub fine Ed. 1. 
ſettled in 3 E. 1. by George Rockley then (c) Videſtatute 31 FE. 1. 2 Co. Inf. 577 
mayor of London and we" of of the mint; (*) There being, as I apprehend, two or 
me] in the 28 F. r. an indented trial-piece three miſtakes in this paragraph, I was not 
ot the goodneſs of 01d Sterling was lodged willing to vary from the original XS. but 


in the exchequer, and every pound weight have inſerted in HIT: what 1 think was 
troy of ſuch lilver was to be ſhorn at twene- intended, 


M3 | But 


Ia -- _ ” 


: _— 
" — - - - . < _— 
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But touching the meaſure of gold, there is ſome difference in rela. 
Lion to coin from that of ſilver, for we are told by the /iber ruber ſcac- 
carii in that large tract concerning fnoney, that the pound of gold 
_ conſiſts of twenty-four carets, every caret weighing half an onace of 
filver, and every caret- conſiſting of four grains; and conſequently | 
every grain of gold would weigh lixty of thoſe grains, which we call 
grains of ſilver, v:2. the artificial grains, whereof twenty-four ace 
| the penny weight (4d). 

Now the Sterling ſtandard was antiently, as 4t ſeems, ſomewhat 
different from the ſtandard as it is at this day, and for ſome hundred 
of years before ; for from the 46th year.of Edward III. and for ſome 
_ time before until this day the ſtandard of Sterling ſilver hath been and 
is this, viz. every pound: of Sterling ſilver hath eleven ounces two- 
penny weight of fine filver, and eighteen penny weight of copper, 
which makes the allay of Sterling; but becauſe there cannot be ſo 
exaCt an obſervation of the proportion, a half-penny weight of cope. 
per over or under is allowed for the remedy, which is'the 6auſe that 
_ Sir John Davis in the caſe of mixt monies, fol. 24. 6. ſaith, that eigh- 
teen ſhillings and five pence halfpenny argent! pruriſſim: continentur in 
qualibet libra, & quelibet libra de Sterling money avoit 18 4. ob. de al- 

lay de coper, & nent pluts, | 
| But before that time it appears by the red book 1n the exchequer, 
(which was written before 46 E. 3. and after 23 E. 3.) the ſtandard 
of Sterling ſilver conſiſted of eleven ounces four penny weight of fine 
filver, and ſixteen penny weight of copper, fo that then the ſtandard 
was purer; and poſſibly by what. follows .it may appear, that 1n the 
© time of Henry. the ſtandard was purer than that, for then there was 
allowed only twelve-pence upon the pound of ſilver dealbare firmam 
- (ec), which poflibly might be to Tones 1 it to fine eh but this is ob- 
ſcure; de hoc poflea, 

Cx 1] The ſtandard of Sterling gold in the latter end of E.3. 9. 

J was, that a pound of Sterling gold confiſted of twenty-three 

carets, three grains and a half of pure gold,” and a half grain of allay 
of copper, and thus I think it continues to this day ; and by this we 
may underſtand the ſtatute of 17 £, 4. cap.'1. and 4 H1. cap. 2: by 
the former it 1s eas that no SET ſell any gold under the 


(d) If r caretm=y graing=+4 ounce==10 (e) Mat. Paris AT. 
penny weight, then 4 caret=1 grain=zh (f) See Tindall's note on n Ropi s hiſtory - 


finenels 
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fineneſs of eighteen carets, nor filver under the allay of Sterling ; by 
| the latter, that all ſilver, that ſhall be fined or parted, be made to fine, 
| that it may hear twelve penny weight of allay i in a pound weight, and 

yet be ſo good or better than Sterling. 
' And this is the dignity of the coin of Eegtend that it hath been 

venerally of the allay of Sterling, (except ſome ſmall interruptions, 
whereof hereafter) and according to this it was ena&ted 25 £.3. cap.13. 
that the money of gold or filver, which now runneth, ſhall not be 
impaired in weight or allay, but as ſoon as a good way may be found, 
the ſame be put into the antient ſtate, as in the Sterling made upon the 
petition of the commons. ' Rot. Par. 25 E. 3. n. 32. 

I]. Astotheſecond effential of coin it is the denominated or extrin= 
fic value, which is and of right ought to be given by the king, as his 
unqueſtionable prerogative {g), and that is ſeen in theſe particulars. 

1. Inthe firſt inſtitution of any coin within this kingdom he, aid 
he alone ſets the weight, the allay, the denominated value of all coin ; 
this is done commonly by indenture between the king and the maſter 
of the mint ; de quo poſtea. 

And tho by ſpecial charter or uſage divers prelates and monaſ- 
teries in England had a certain number of ſtamps for the coinage of 
- money, as the abbot of Sr. Edmund/bury, Clauſ. 32 H. 3. m. 15. dorſ. 
the archbiſhop of York, Clau/. $; £3; part. 1. m. 19. and likewiſe 
the archbiſhop of Canterbury, the biſhop of Durham, the biſhop of 
Chicheſter, Gc. de quibus vide. ſtatute 14 & 15 H.8. cap. 12. yet they 
_ had only the profit of the coinage, and the reſidence of ſome coiners 
at their cities, but they had not the power of inſtituting either the al- 
lay, the denomination, or the ſtamp ; the ſtamps were uſually 
| ſent them by the treaſurer and barons of the exchequer by the [192] 
| King's command under his great ſeal, and the maſters or chief officers 
imployed therein were ſworn to the king for the juſt execution of 
their places. Clauſe 5 FE. 3. part. 1. m. 10. & 19. 

—W But thoſe mints have been long diſuſed, tho it ſhould ſeem by the 
fatute of 14 HI, 8. cap. 12. above-mentioned, that the ſeveral ſtatutes 
made againſt exchange of money, other than at the king's exchanges, 
were not intended to prejudice theſe particular franchiſes of coinage. 

- 2. He may by his proclamation legitimate foreign coin, and make 
It current money of this kingdom according to the value. impoſed by 
duch proclamation ; but the counterfeiting of ſuch money was not. 


(g) Plo. Com. 316, 7s | 
M4 | | treaſon, 
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treaſon, till the ſtatute of 1 ſar. cap. 6. made it ſo, nor the clipping, 
waſhing, impairing thereof was not treaſon till 5 Elz. cap. 11. and 
18 El:z. cap. 1. but all theſe ſtatutes allow the power of legitimation 
thereof to the king by proclamation {+ ). 
3. He may inhanſe the external denomination of any coin already 
eſtabliſhed by his proclamation, and thus it hath been gradually done 
almoſt in all ages, as will appear. by what follows in this chapter ; this 
is ſometimes called imbaſing of coin and ſometimes inhanfing it ; and : 
It is both, it is an inhanſing of coin in reſpect of the intrinſic value or 
denomination, , but an imbaſing in regard of the extrinfic value ; as for 
inſtance, when in the time of E. 4. a noble was raiſed to a higher rate 
by twenty pence; vide 9 E. 4. 49. 
4. He may by his prerogative imbaſe the ſpecies or material of the | 
coin, and yet keep it up in the-ſame denominated or extrinſic value as 
beture, namely to mix the ſpecies of money with an allay below the 
ſtandard of Szerling ; this is the caſe of mixt monies in Sir John Da- 
v:5's reports, where the caſe was this. 
[193] April, 43 Eliz. Brett bought wares of one Gilbert a mer- 
93 chant in London, and became bound to him in 2001. condi- 
tioned for the payment of one hundred pound Srerling current and 
lawful money of England in September following at Dublin in Ireland; 
24 May, 43 Eliz. the queen ſent into Jre/and certain mixt money from 
the tower of London with the uſual ſtamp and inſcription, and declared 
by her proclamation, that it ſhould be lawful and current money of 
Jreland, vis. a ſhilling for a ſhilling, and fix-pence for ſix-pence, and 
that accordingly it ſhould paſs in payment, and none to refuſe, and 
declared that from the 10th of Fuly next all other money ſhould be 
decried and eſteemed only as bullion and not current money. Upon 
the day of payment Brett tendered the 100/. in this mixt money, and 
Teſolved upon great confideration, that this tender was good, the place 
of payment being in Jreland, and the day of payment happening atter 
the proclamation made ; that altho this were not in truth Sterling, but 
of a baſer allay, nor a money current jn England by the proclamation, 
yet the payment being to be made in Jre/and, it was, as 'to that pur- 
poſe, current money of England; but if the day had been paſſed be- 


(b) Seeafſo 8&@g I. 3 cap. 25. and 7 of the king's mint, or mark on the edges 
inn. cap. 25. Fire uck it is high treaſon any coin current, or to counterfeit, or co» 
ing to make, mend, buy, fell, or Jour or gild any coin reſembling the cure 

ave in poſſeſſion any mould or preſs for rent coin of the kingdom, And ſee 15 
Ccoining, or to convey ſuch inſtruments out Geo, 2, ch, 2$, 


fore 
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fore the proclamation, then he muſt, have anſwered the value, as it 
was when payment was to have been made. Sir Fon Davis's reports, 
caſe de mixt moneys (1). 

It is true, that the ble of money in point of allay hath not 
been very uſually practiſed in England, and it would be a diſhonour 
to the nation, if it ſhould, neither is it ſafe to be attempted without 
parliamentary advice; but ſurely if we reſpeCt the right of the thing, 
it is within the king's power to do it ; for tho the ſtatute of 25 E. 3, 
cap. 13. above-mentioned be againſt it, yet the ſtatute doth not abſo- 
lutely forbid it ; and altho by Poyning's law 10 H. 1. all the precedent. 
ſtatutes in England are of force in J1reland, —_= that reſolution was 
given as above. 

My lord Coke in his comment of Articuli ſuper & cartas, cap. 20. 
ſ.ems to imply, that the alteration of money in weight or allay may 
not be, without a& of- parliament, and for that purpoſe cites 
the Mirror of Juſtices (k), Ordein furt, ge nul roy de ce realme (1 94 4] 
ne poit changer ſa money ne impayre, ne amender, ne autre money faire, 
ge de ore ou de argent /ans aſſent de touts ſes counties; and the att of 25 
E. 3. cap. 13. the ſtatute,of 9 H. 5. /ef. 2. cap. 6. thar all money of 
gold and filver ſhall be as good weight and allay as is now made at the 
Tower : the parliament-roll of 17 E. 3. #. 15. (1) which was an ac- 
cord in parliament for the preſent amendment and increaſe of coin de 
Fayre une mony des bones Eſterlinges en Engleterre du poys & allay del 
auntient Eiterlinges, ge avera ſon courſe in Engleterre enter les graunts 

 & commons de la terre, which ſhould not be exported ; and if thoſe of 

 #landers would make money of as good an allay as Efterlinges, that it 
ſhould be current between merchant and merchant here and others 
that would receive it, which was a perry proviſion for the increaſe 
of money. . | 

All that a man can conclude upon theſe 1s, that it 1s neither ſafe nor 

honourable for the king to imbaſe his coin below Sterling : if it be at 
Any time done, it is fit to be done by aſſent of parliament, but certainly 
all that it concludes is, that feeri no non debuit, but fafium valet, and this 
appears, | 

1. By that reſolution in the caſe of mixt monies, which, tho it 
were but by way of advice and in Ireland, is of great weight, eſpe 
cially if we conſider the conſonancy thereof to the praCtice in 1reland, 


D R _—— | (7 \Þ,C:hr gh 
6) Devir I (7) Sce Co Þ+ 93 


which 
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which tho it hath the ſame law of 25 F. 3. in force there, yet gene- 
rally their coin current there was of a baſer allay than Paving, even 
before the proclamation of 43 Eliz. 

2. By the uſual inhanfing of the coin in point of value and deno- 
mination here, which tho it be not abſolutely an imbaſement of the 
coin in the ſpecies, yet it hath very near the ſame effect. 

- 3. By the attempts that have been made to reſtrain the change of 
coin without conſent of parliament. Among thoſe many provifions 
by the lords ordeiners, 5 EZ. 2. n. 30. that much abridged the king's 
power, this was one, pur ceo qe a touts les foys ge le change de mony ſe 

fait en royalme, tout. le people eft' grandment grievez in molts 

[198] des manners, nous ordeinams, qe quant meſiier ferra & le roye 
 Voile exchange faire, ql la face par common councell de ſon baronage & 
ce en parlement.. ; 

But theſe ordinances, and this among the reſt was repealed i in parlia- | 
ment £. 9. and never revived again. 

Rat. Par. 20 E. 3. z. 11. © Item qe les recevers des payments 
*« noſtre {eignevr le roy recevent de people en cheſcun place auxi bien 
* or come argent al priſe affiſe deſicom le people eſt arte de cel re- 
++ ceiver pur payment, 6 ge la change de mony de or ne dargent ne 
* ſe face ſans afſen de parlement. Ro?*. Quant aprimer point de c'ar- 
+ ticle ſoyt tenus ; quant a les changes fair ſoit Particle monſtre a noftre 
* ieigneur le roy, 6 as graunts qe ſont — lui, qils ent- or- 
*«« deignent & dient lour volunte.” - 

King Henry VIN. imbaſed his coin of this ele d in point of al- ' 
bay, and fo it continued during the reſidue of his reign; and during the 
reigns of Edward VI. and queen Mary, m ſo much that the penny 
had not above a half-penny of intrinſic value; but queen Elizabeth 
among the reſt of her excellent methods of government did by tittle 
and lutle reify this deteſtable imbaſement of coin, 1. By prohibiting: 
exportation, and melting down of good filver. 9.. By reducing the 
braſs money to its intrinſic value. * 3. By making a good allowance 
(to her own loſs) of the baſe money brought into the mint. ' 4. By 
ſlamping of new money, of juſt allay of Sterling: Camd. Eliz. ſub 
anno 1560. þ. 48, 

. While I wrote this a proclamation hath iſſued dated 16 ug. '1672. 
' whereby copper coin of half-pence and farthings near the intrinſic va» 
lue is proclaimedin theſe words : © We do by this our royal procla- 
* mation declare, publiſh and authorize the ſaid half-pence and far- 
* things of coppgr ſo coined, and to be coined, to be current money» 


66 and 
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\ « and that the ſame from and after-the 16thof Aug, ſhall paſs and be 
«< received in all payments, bargains and2xchanges to be made be- 
« tween our ſubjets, which ſhall be unde _ value of fix-pence, 
« and not othetwiſe nor in any other manier ;' ' how far this makes 
it current money, v:debimus infra. wy 
And thus far touching the power of deromination, or fſet- . _,.. 
ting the extrinſic value upon coin ; the manner how this 1s [196 ] 
done will be ſhewn hereafter. 
UI. The third eſſential i in coin 1s the ſtamp or impreffion, for tho 
" jt may be poſſible, as Mr. Stowe ſays, that i antient-time money 
paſſed in England withouta ſtamp or inprefſion, yet I never read any 
ſuch thing fince the conqueſt, for that, which 1s frequently called 
blank money, was not money without impreflion, but white money or 
pure {ilver,. or at leaſt Sterling filver coined, for otherwiſe it had not 
| been an apt meaſure for commerce : the ſtamps or impreſſions of cur- 
' Tent money were heretofore delivered to the maſter of the mint from 
the exchequer, but of later times they are delivered by the ſecretary 


ſometimes with, ſometimes without the indenture of coinage : now 


touching the manner of the legitimation of coin in England, it is 
ſometimes by proclamation, but always by indenture VErwLen the king 
and the maſter of the mint. 

And therefore where Sir John Davis in the ea ubi ſupra / mM ) makes 
theſe 1x things as effentials to the legitimation of coin, 1. Weight. 
2. Fineneſs. 3. Impreſſion. 4. Denomination. 5. Authority of the 
prince. 6. Proclamation. The laſt is not always neceſſary to the le- 
gitimation of coin, for there is ſcarce any king's reign, but that there 
are various ſtamps or imprzſhons of money, which were never pro- 
claimed, and therefore if upon an indiftment of clipping or counter= 
feiting the king's coin it be queſtioned, whether it be the king's coin 
or no upon the evidence, there is not a neceſſity of proof thereof by 
a proclamation, but it is z meer queſtion of fact, which muſt be left 
_ Upon the jury by circumſt:nces of fa&t to find, whether it be the king's 
money ; for tho there might be. poſkbly proclamation. of ſome new | 
coins in the. beginning > king's reigns, yet it would be impoſſible 
to prove them in the antiat coins of Edward VI. queen ary, queen 
Elizabeth, &c. but if nect{fary to. be {nppoſed, they may be preſumed, 
ex diuturnitate temporis ; he moſt therefore that can be expected is to 
produce the officers of the mint or their indenture to prove a 
coin current, if it be not otherwiſe commonly known, | (Þ 7] 


LE 19 b = 


But 


: 
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| But proclamation is 1eceſſary in theſe cafes following. 

1. A proclamation wth proclamation-writ under the great ſeal is 
neceſfary to legitimate aid make current, foreign coin, and withont 
the proclamation it is neither current coin of this kingdom, nor is the 
counterfeiting, clipping ordiminiſhing thereof treaſon within the ſta- 

| | tute of 1 Mar. or 5 or 18 7/z. for the words in theſe ſtatutes (and 

: by proclamation. allowed ana ſuffered io be current here } refers only to 

| foreign coin, not to the coi1 of this kingdom ; but tho it be not pro- 
claimed, it. is miſprifion of reaſon to counterfeit it by the Hatute of 
14 El:2. cap. }. | 

The reaſon is eſpecially becauſe by the ſtatute of 17 R. 2. cap. 43 
no foreign coin of gold or ſiyer are to run in any manner of pay- 
ment within this realm, but are to be brought as bullion to the: mint 
to be turned into Engli/; coin. | 

2. A proclamation under .the great ſcal is bacetary to legitimate 
baſe coin or mixt below the ſtandard of Sterling, and for the diſpenſ- 
10g within the ſtatute of 25 £. 5%. cap. 13. and 4 #7. 5. cap. 6. and 
with application to that caſe the cpinion of Sir John Davis's report 
touching the neceflity of a proclamation ſeems to be good in law. 

3. A proclamation under the great ſeal is neceflary, when any coin 
already in being is inhanſed to a higher denomination or extrinſic 
value ; as when the twenty ſhillings piece of gold was raiſed to twen- 
ty-two ſhillings, becauſe it was once current money under another 

denomination ; thus it was done upon the inhanfing of twenty ſhil- 
lings and ten ſhillings pieces by king Fames. 

4. A proclamation is neceſſary when any money, that is current 
in uſage or payment, is decried ; thus it was done in the caſe of 43 
Eliz. for the Sterling money in Ireland before mentioned ; and thus 
it was done by the Po/lards and Crecards tempore E. 1. (n) Dy.'82- 
and by the ſeveral baſe monies mentioned i1 Articuli de moneta, names 
[19 iy 8]! the money with the mitre and with the lyons, which 1t 

ſecms. were minted -in England, beſides the other foreign 
money therein mentioned { o }, 

5. Altho in the caſe of money newly cdned by the king's autho- 
rity in England a proclamation is not abſolitely neceffary to the legi- 

_ timation thereof or making it current, yet Þ induce a contempt upon 
ſuch as refuſe to take it in payment ſuch proclamations have not 


(a) Davis 21.4, Sec the note in a Rapin' $ caſe of thebroad pieces of twenty-five ſhil» 


hiſt. ſub fine Ed. 1. by d P $3 
c Fe And thus it was lately done in the ings and nenty-three thillngs 


beers 


/ 
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been altogether unuſual, and by the red book of the exchequer ſeems 
neceſſary for that purpoſe; for how can men reaſonably know at 
&rſt, whether this be the king's coin without ſome ſuch public notifi= 
cation, where long uſe and cuſtom hath net made the ſtamp or coin 
_ familiarly known to thoſe, that are to recewe it: v:de proclamations 
for money newly made principally upon this account, C?auſ. 18 E. 3. 
part 1. m. 28 & 12. dorſ. Clan. 18 E. 3. part 2. m. 14. dorſ. Clau. 
19 E. 3. part 1. m. 23 & part 2. m. 15. dorſ. Clauſ. 20 E. 3. part 2. 
m. 20. dorſ. and 25 E. 3. m. 14. dorſ. But yet the money is the law- 
ful money of England, and he that counterfeits it is within the law 
of 25 F. 3. for treaſon, tho there be no fuch proclamation: vide Libre 
Rubr. Scaccarn, fol, 259. © Imprimis oportet ut omnem monetam 
«* pracedat conſtruQtio allaii, viz. ponderiſque & numeri iphus mo- 
« netz diſtine & apte continens moderamen, deinde inchoanda eft 
«  & perficienda ex ediCto aut licentia principis ſpeciali, & publicandz 
« per proclamationem prezconis ipfius principis publice, ut mos ex- 
_ « jpit faciendum, & tunc uſui apta erit : ita ut ex tunc non fit im- 
« pune a quoquam de populo recuſanda, Quicunque autem clara 
« yel aperte vel palam abſque licentia principis cujuſcunque monetz 
__ « contrafactionem attemptaſſe convictus fuerit, corporaliter plecti 
« n-” 

And now I ſhall give a brief hiſtory of the variation of the coin of 
England. | | | 

lt appears by all the antient monuments, that I have ſcen, that the uſe | 
of coin or money was antient and long before the conquelt {p }. 

It is true that Gerva/ius 7:lburien/is, who wrote the black , 
book of the exchequer in the time of Henry II. commonly [199] 
called magifter & diſcipulus, Lib. 1. cap. a quibus & ad quid imfiitnta 
uit argenti purgatio, ſays, that in the times of king //iltram I. Hi- 
liam II. and Henry I. the antient farms of the king's demeſnes were 
anſwered in cattle, corn, and other proviſions in ſpecie, becauſe it 
 faved the king the trouble of purveyors, and money was ſcarce among 
the people, and yet the reſervations of their rents were in money, v!Z. 
{o many pounds xrumero, or ſo many pounds blanc ; de quibus infra. 
| And to make an equation between the proviſions, that were an- 
{wered in kind, and the rents that were reſerved, there were certain 
rates or prices agreed upon almoſt all ſuch proviſions, as for wheat 


_(#) That money was coined here in the coined any; in Czſar's time they uſed only 
time of the Saxons is ſufficiently plain, but iron-rings, or pieces of braſs; Ceſar, Come 
& is very doubtful whether the Eritons ever de B, G, libs 54 t 14s 


_ for 
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for one hundred men fer diem twelve pence, for a fat ox twelve 
pence, &'c. which it ſeeris were delivered to the ſheriff, and by him 
anſwered to the king in money or kind, as it was agreed. 

But thoſe farm rents, that were reſervel out of the cities, boroughs, 
franchiſes, &c becauſe they had not proviſions in kind were an- 
ſwered in money according to their reſervations. | 

Ia the time of Henry I. this anſwering of farms by es ceaſed, 
and the tenants paid their money according to the letter of their re- 
ſervations ; the king was weary of receiving, and the farmers weary 
of paying their rents m victuals and proviſions, but money ſtill was in 
uſe as the common inſtrument of commerce and valuation. 

In the troubleſome time of king Stephen we are told by Rogey 
Hoveden ſub anno 1149. Omnes potentes tam epiſcopi, quam comites & 
barones ſuam faciebant menetam, which occaſioned a great confuſion 
and corruption in money and commerce {q}: Henry II. coming to 
the crown reformed this uſurpation and abuſe, novam fecit monetam, 
gue ſola accepta erat & recepta in regno (r); and thus it hath hitherto | 

obtained, only ſome particular corporations eccleſiaſtical, as 
[200] biſhops and abbots had ſpecial privileges granted to them to 
have mints (/}, ſome one ſtamp, ſome two, ſome more, which yet 
were ſent to them from the king's exchequer, and their officers ſworn 
to the king to deal faithfully in their offices. 

Yet after this king's time, eſpecially in the beginning of king John's 
time, there was a great uncertainty and diſorder both in the weight 
and allay of coin ; for Clauf. 1 Fohann, m. 24. Sciatis qudd recipimus 
per manum Petri de Ely, &c. trecentas libras numero, que ponderabant 
quingentas libras 415. 8d. and in the ſame roll, m. 25. recipimus de 
'Thefauro per manus Petri de Ely, 171251. & 11s. 6d. numero, que 
ponderabant 15561. 11s. 6d. which holds no proportion with the 
former. 

Henry III. had a troubleſome reign, and malefactors aladed, eſ- 
pecially in relation to the clipping of money ; in his thirty-fecond 
year he made new no and ordained ne quis denarius, nift legitim! 


wards the latter end of Stephen's reign, for 


(q) William 0 of Newbury ; writes thus 
among the articles of peace between Ste= 


under the reign of king Seadben, Erant in 


Anglia guodammodo tot reges wel potius tyranni 

' quot dorlini caſiellorum. Elbene! ng per- 
cuſſuram proprii numiſmatis. 

(r) See Wilk. Leg. Henry II. þ. 320. 

where theſe words are alſo added, aidicata 

jam procerum illa; the truth is, this reform- 


_ ation | of the money began to be made toe 


phen and Henry this was one, that the filver 


coin ſhould be one and the ſame through- 
out mM kingdom, Jbid. þ. 315. Mat. Parity 


Fo ( 1 See a charter of king J bn allowing 
this privile wi. Hubert arch 


terbury, Wi 


ſhop of Cane 
Legs Jevotals þe 355* 
ponderis 
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ponderis & circularis forme uteretur, clipt money not to be received 
but perforated, and divers offenders were hanged. at. Paris /ub anno 
1248. (t)} but we have not the uſt ſtandard or weight of his money. 

In the time of Edward I. we know what the weight and allay of 
| his current money was, namely the allay was Szerling, twenty ſhil- 
lings made a pound weight troy, and twenty pence an ounce, ſo that 
the pound of Sterling filver made two hundred forty Sterling pence. 

There were other baſe monies in his time, as namely, thoſe that 
were decried by. the Articuli de monetd, and Pellards and Crocard's ; 
what the value of the latter was I know not, but it appears by Claz/. 
28 E. 1. m. 6. quid pro qualibet libra pollardorum una marca Sterlin= 
gorum /olvitur ad Scaccarium : they were both decried in the 28 F. 1. 
(u) Vide Dy. 81. "This rate of Ster/ing continued during ſome tune 
of Edward Il. 

I have not ſeen any indentures of the mint between the ,. 
time of Edward II. and the 46 Edward III. (x) and then by L207] 
the indenture of the mint Clau/. 46 E. 3. m. 18. a pound of gold 
made forty-five nobles, each noble fix ſhillings and eight pence, and 
was to conſiſt of twenty-three carets, three grains and an half of fine 
gold, the reſt allay ; the coinage to be four ſhillings for each pound 
for the maſter of the mint, and twelve pence for the king; the pound 
yalued at fifteen pounds, and the merchant upon the return to have 
out of the 7Zower fourteen. pounds fifteen ſhillings, 

A pound of filver was to make three hundred pence, and ſo in that 
proportion groats, half-pence, and farthings, which was to be of the 
allay du viel Efterling, viz. eleven ounces two-penny weight of fine 
filver, and eighteen penny weight of allay ; eight pence to be allowed 
for coinage. PE | ge” 

The next Indenture I find is 3 Z7. 4. p. 2. m. 9. dorſ. whereby a 
farther alteration was made. 

The pound of gold made the ſame quantity of nobles, and was of 
the ſame allay as before, only upou every pound was allowed three 


(=) But among the records in the Tower 
there are ſeveral indentures to be foun@ 
. within that time, viz. | : 


(1) pe 747- ON: : 
(«) As appears by the proclamation, 
Nuoed Pellardi & Crokardi- non currant itt 


vegno Angliz, Clauſ. 28 E.1, m. 12. der. 


dy which record it alſo appears, that two 
Pellards and one Sterling were much about 
the ſame value; for the words are Licet nupcr 
pro communi utilitate regui noftri de concilio 
noſtro ordinavimus, quod duo Pollardi, wel 
duo Crokardi currerent in eodem regno pro wna 


Clauſ. 18 E, 3. þ. 2. ms. 19. ds 
Par. 18 E. 3. Ay I, ts 27. 
Clauſ. 23 EF. Jo Þ- I, Me Eh d. 
Clauſe 25 E, Ze mM, I Gs FA 
Clauſ. 29 E, Zo. Ms 6. d. | 


Clauſe 35 E. 3. ms 10, de 


Millings 
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ſhillings and fix pence to the maſter, and one Es. and fix pence 
to the king for coinage. 

The filver coin of the ſame fineneſs, weight and allay, as by the 
indenture of 46 E. 3. the coinage eight pence, whereof ſeven pence to 
the maſter, and one penny to the king upon every pound weight. | 

Clauſ. 1 H. 5 m. 35. dor/. the allay of gold and filver till the 
fame as before, but ſome other variance there was. 

The pound of gold was now to make fifty nobles, the valne of the 
whole pound to be ſixteen pounds thirteen ſhillings and four pence, | 
the coinage five ſhilhngs. 

- The pound of filver was to make three wadked and ſixty 
[20 2] pence, the coinage was nine pence to the maſter, and three. 
pence to the king ; ſo that now the pound of. filver made thirty ſhil- 
lings Sterling, which began in Rot. Parl. 13 oh 4. n.-28. by ordi- | 
nance of parliament. | 
 Clauf. 9 H. 5. m. 2. dorſ. the ſame BS and ala of gold, viz. 
every pound of gold to make fifty nobles, the coinage to the king 
three ſhillings and fix pence, to the maſter eighteen pence. 

The like as to filyer in all points as by the indenture of 1 F. 5, only 
| the maſter to have nine pence, the king three pence for coinage. 

Clauſ. } H. 6. m.13 & 15. The indenture _ in all things 
with that of 9 Z. 5. - 

Clauſ. 4 E. 4. m. 20. The king by proclamation inhanfeth the va- 
lue of coin, ſo that the noble of gold, which before was fix ſhillings 
and eight pence, is now raiſed to eight ſhillings and four pence, three 
groats make a ſhilling, and ſo do twelve Pence, and twenty ſhillings 
make a pound. 

And afterwards he made new coins according to the ſtandard of 
gold aforeſaid, v:z. the noble of gold eight ſhillings and four pence, 
and the pound of filver raiſed to thirty-ſeven ſhillings and fix pence ; 
and now I ſhall follow Fohn Stowe in his Survey of London, þ. 41. 
 #4.1. raiſed the rate of Sterling ſilver coin to forty pence the ounce. 

18 H. 8. the pound of ſilver coin was raiſed to forty ſhillings. 

35 H. 8. the coin of gold was raiſed to forty ſhillings the ounce, 
the coin of filyer to four ſhillings the ounce, and coins of baſe money 
of allay below Sterling were coined, viz. ſhillings, ſix-pences, four- 
- pences, two-pences, pennies : theſe were decried in 5 E, 6. and ths 
_ thilling reduced to nine-pence, and after to. fix pence W ). 


(3) Dyer $24 | 
eas 30 Oat; 
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30 Ob. 5 E. 6. Silver Sterling coin inhanſed to five ſhillings the 
ounce, and ſo proportionably ; and coins of fine gold, a whole R 
ſovereign was thirty ſhillings, an angel ten ſhillings, and baſe [203] 
money to pals as before. 
2 Fliz. The baſe money was called in and brought to the mint 
and reduced to Sterling and new coined, and the droſs given to repair 
the highways. | 
16 Novemb. 2 Fac. By proclamation the new coins of gold and 
filver then made, together with their impreſſions, inſcriptions, weight, fo, 
and valuzs were proclaimed ; and 23 Novemb. 9 Tac. per proclama- 
tion the coins of gold are inhanſed, v2z. thirty ſhillings to thirty-three 
ſhillings, twenty ſhillings to twenty-two ſhillings, fifteen ſhillings to. 
ſixteen ſhillings, ten ſhillings to eleven ſhillings, five ſhillings to five 
ſhillings and fix-pence. 
Upon theſe variations theſe things are nevertheleſs obſervable, Firft, 
That the old Sterlinz gold is this, that one pound of Sterling gold con- 
tains twenty-three carets three grains and a half of fine gold, the reſt 
to make it up twenty-four carers is of allay of copper. Secondly, ® 
| That the old ſtandard of Sterling filver is, that every pound weight gy 
of Sterling filver conſiſt of eleven ounces two-penny weight of fine 
| filver, and eighteen penny weight of allay of copper. Thirdly, That 
this rate of Szer/ing gold and filver hath moſt plainly continued to be | 
| the ſtandard of Erg!;/h gold and filver coin, at leaſt from the time = 4 
of Henry III. until this day in England without any conſiderable al- | 
teration, ſaving that baſe money, which was ſtampt in the time of _ 
Henry VII. and then reduced to a lower valuation by Edward VI. 
and after re-eſtabliſhed by Edvard VI. to its former value. Fourthly, 
That, as well in England asg/reland, there hath been imbaſing of the 
ſpecies of money, as appears in theſe two inſtances in the time of 
Henry VIII. and Edward VI. which are yet the only inſtances that 
l find of that nature in England. Fifthly, That queen Elizabeth de- 
cried by proclamation all that baſe money, which was in uſe in the 
time of her father and brother, and ever ſince that proclamation, viz. 
2 Eliz. the true old Sterling ſtandard both of gold and ſilver hath 
been the only ſtandard of the Eng1i/h current money. Sixthly, That 
altho the ſtandard of Sterling hath with great conſtancy ob- 
tained in England, yet the denomination or extrinſic or im- [204] 
Poled value hath varied according to the pleaſure of the king both as 


to "F790 and filver coin, as appears by what goes before ; for in Ed- 
OL. I N 


ward 


—" 
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ward T's time the ounce of Sterling ſilver was twenty pence, the 
pound twenty ſhillings or two hundred and forty pence ; in Edward 
HI's time the pound of Ster/ing was three hundred pence; in the time 
of Henry V. and fo downward to Edward IV. three hundred and 
ſixty pence, or, which is all one, thirty ſhillings ; 1n the time of Fg. 
ward IV. the pound of filver was thirty-ſeven ſhillings and ſixpence ; 
in 35 H. 8. the pound of Sterling filver was forty ſhillings ; in 5 E, 6. 
and ſo down to this day the ounce of filver five ſhillings or fixty pence, 
and the pound of Szcrling ſilver three pounds or ſeven hundred and 
twenty pence, which in Edward I's time was only two hundred and 
forty pence, which now is thrice as much as then it was. Seventhly, 
That I find rarely any proclamation for the ſetting of the rate of new 
coin, but only as before, when the denomination of what is in heing 
is inhanſed, or abated, or recalled ; fo that the indenture of the mint 
and common reputation is that, which muſt try what is Eng/i/4 money, | 
Eighthly, That I never find either in the indentures of the mint or 
any proclamation the ſtamp, impreſſion, or inſcription deſcribed, un- 
leſs in that of king James, becaule the ſtamps are agreed upon be- 
tween the king and the maſter of the mint, and delivered to him by 
the king, or his warrant etther of the great ſeal, privy ſeal, fignet, 
or ſecretary of ſtate. | 
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Concerning the adulteration or impairing of coin, and the antient means 
uſed th remedy 1t. 


HE decays or impairment of coin is either in weight or allay, 

the former may happen by ſome abuſe of the moniers or min- 

ters, or by the fubtilty of clippers, waſhers and other impairers of 

coin ; the latter, viz. impairment in allay, can only happen either 

by the diſhoneſty of the moniers or minters, or by the counterfeiting 
of con. . 

Antiently all money was paid in number, namely fo many pieces 
made a pound, and this was the common reſervation and account of 
all farms, and the eſtimating of accounts, vicecomes A. reddit compotum 
de 1001. numero, or in thefauro 1001, numero. 


But 


| 
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But this did not anſwer all intentions, for the money that was paid 
in, might be clipt, or otherwiſe rendered light, or might be counter- 
feit, or of baſe allay. 

For remedy thereof there was praCtiſed theſe three methods of rec- 
tifications of payments at the exchequer, thak the king might not be 
deceived, and theſe were ſucceſſively uſed in the exchequer, which we 
may read Gervaſ. Tilb. Lib. 1. ſupra quibus. 

1. S97utio ad ſ[calam, which it feems was a diſh or meaſure, where- 

y they meaſured their money, as well as told it, for that 1s the proper 
ſignification of /ca/a : but 1n proceſs of time this was turned into a 
meaſure of money, which was an addition of ſ{tx-pence for every 
pound, to avoid the trouble of that probation, whereby an hundred 
pounds nmr amounted to an hundred pounds and fifty ſhillings ad 
ſealam ; and ſo we have frequently in the old pipe rolls of Henry II. 
Richard |. king Fol, &c. in thefſauro 1001. ad ſcalam. | 

2. Solutio ad penſum, which was the anſwering of every . _ 6 
pound of money by weight of a pound weight troy, for in [20 ] 
thoſe times the /i/bra argentz coin did or was to anſwer a pound. weight 
troy, and therefore the payer was to make it good of that weight by 
anſwering the full weight; this gave the frequent title of the old pipe-. 
rolls, alſo 7» theſauro 1007. ad penſum. | 

But altho this /o/utio ad /calam or ad penſum, eſpecially both toge- 
ther, did give fome help againſt the defect of coin in weight, as by 
clipping, waſhing, or the like, yet it <1d not help as to adulterate 
money of baſer allay than the ſtandard: Therefore, 

3, There was found out in the time of Henry II. a third trial, 
namely trial by fre or combuſtion, and if it were of the juſt al'ay it 
was allowed, 1t below the allay the payer was to make it good, and 
hence he was ſaid dealbare firmam ; and hence grew quickly a diffe- 
rence between reſervations and payments of ſo much money numero, 
and ſo much money b/anc. 
| Areſervation of ſo much money generally was intended of ſo much 

zumero, as if a pound were reſerved, it was in effe& but twenty ſhil- 
linos in pecuniis numeratis ; but if It were exprelsly ſaid ſo much money 
blanc, then it was anſwered in blanc money, but yet with this differ- 
ence, that if a farm were letten and ſo much rent generally reſerved, it 
ſhould be intended fo much numero, in pecuniis numeratis; but if a 
franchiſe . or liberty were granted, and ſo much rent generally rc- 
ſerved without laying blanc or numero, it was commonly intended 

= Sos blanc, 
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blanc, unleſs expreſsly ſaid reddendo ſo much money numere, and there- 
fore in ſuch a caſe the former was bound dealbare firmam, that is, to 
anſwer ſo much as would make his payment to be ſo much good in 
fine ſilver, or very near it at leaſt, Gervaſ. Tilb., Lib. Ul. cap. 
quad fit, quo/dam Fundes dari blanc, quoſdam numero. 
And therefore upon all the antient accounts in the pipe, made by 
the ſheriff, we ſhall find ſome of his accounts of rents to run numero, 
ſome of them to run blanc, viz. firma comitatis numero, & firma 
comitatis blanc, according to the variety of their reſervations 
[207] or the things out of which they are reſerved ; now what the 
proportion was, between ſo much money blanc and ſo much money 
numero in thoſe antient times, or what this þ/anc money was, is worth 
the inquiring. 
I have formerly thought that blanc money was nothing elſe but 
Sterling, and that dealbare firmam was no more, than to reduce money 
_ to the true allay of Syzerling; but upon conſideration I think anc 
money was truly ſo much fine filver without any allay, and that the 
true allay of Sterling ſilver or the antient ſtandard was twelve penny 
weight only of copper to every pound weight of filver ; and there- 
fore he, that upon his reſervation was to pay one hundred pounds of | 
blanc money, was to anſwer to the king upon every pound of Sterling 
money one ſhilling to countervail the value of the allay of copper in 
every pound weight troy of tilver. 
And hence it is, that the farms of moſt corporations antienrly let 
with liberties, if one hundred pounds per annum were reſerved, uſually 
anſwered one hundred and five pounds, the five pounds being to anſwer 
the allay of one of copper in the whole quantity. 
21 H.3. incompoto comitatiis North'ton ſumma totalis 1027. 13s. 7d. 
de quo 41. 95. 4d. blanc, que ſunt extenſe ad 41, 135. 9d. ſubtrahun- 
tur ad perficiendum corpus comitaths, & remanet 971. 13s. 10d. (a) ae 
quibus reſpondet de proficuo in magno rotulo. Wo 
Clauſ. 19 H. 3. þ. 1. m. 2. Sciatis qudd pardonavimus dilefia & 
fredeli nofire A. comitiſſe Pembroch centum triginta & quingue libras 
blanc, gue extenſc@ ſunt ad 1411. 15s. | 
13 E. 3. in compoto Bedford & Bucks, Nicholaus Baſſelew 18/. 
4s. 4d. numero pro 171. Ts. blanc. 
That of 19 H. 3. exaQtly anſwers twelve pence per pound, which 
amounts to ſix pounds fificen ſhillings, and added to one hundred 


(a) This ſhould be 97h gr. 10d. Fe 
EF kirty= 
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thirty-five pounds make juſt one hundred furty-one pounds fifteen 
ſhillings. | 

And the other eſtimate i Is very near the ſame account, bating the 
difficulty of ſmall fraCtions, four pounds nine hillings and four [208] 
pence, with the adding of twelve pence for every pound to 
make it Sterling, amounts to about fuur ſhillings and fix-pence, 
which added to four pounds nine ſhillings and four pence make four 
pounds thirteen ſhillings and ten pence ; ſo the allay of Szerling at that 
time ſeems to be twelve pence of copper to every pound of filver. 

The ſum therefore 1s, 1. "That blanc ferme or blanc money was-}the 
eſtimate of money in pure ſilver without allay, and accordingly it was 
to be anſwered, viz. one hundred pounds b/anc was to anſwer one 
hundred and five pounds numero. 2. "That a ferme or ſum of money 
numero was ſo much Sterling money according to the ſtandard of thoſe 
times, 3. That the ſtandard of Srer/ing money 1in thoſe times was 
finer than it hath been ſince the time of Edward I. namely Sterling 
was then eleven ounces eight penny weight finer ſilver, and twelve 
_ penny weight of allay. 4. 'That when at the exchequer they burnt the 
money to make aſſay of it, in caſe twenty ſhillings numero were re- 
ſerved, it ſufficed if it held the allay of Sterling, v:z. eleven ounces, 
eight penny weight of pure lilver, and twelve penny weight of allay; 
but 1f it were reſerved b/anc, then tho good Sterling was brought to 
the teſt, yer it went for leſs than Sterling by twelve penny weight in 
every pound, and therefore they were to add five pounds in the hun- 
dred to make it up b/anc. 5. But when this probation grew trouble- 
ſome, and Ster/ing money was well eſtabliſhed, then they, that were 
to pay one hundred pounds þlanc, paid one hundred and five pounds 
Sterling, as the common eſtimate of blanc money : it ſeems that in 
king 7ehn's time the ſtandard of Ster/ing money was far lower and 
worſe, than at any time before or after, elpecially towards the latter 
end of his reign. 

The borough of Wich was antiently from the conqueſt till 17 5©- 
hann. held at the yearly rent of eighty pounds per annum blanc, which 
was anſwered by the ſheriff in the times of Henry II. and Richard [. 

7 Johann. the king granted the borough of Wica to the town WF 
the farm rent of one hundred pounds Sterling : in the pipe- 
roll of 24 H. 3. homines de Wico reddunt compotum de 1001. [209] 
numero, pro 801. blanc, which imports theſe ſums to be equal, and 
afterwards 43 1. 3. homies de Wico reddunt compotuen de S0 7. blanc, 
N 3 que 
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gue ſunt extenſe ad 841. and in 17 E. 3. this erghty-four pounds was 
Taiſed to eighty-nine pounds five ſhillings zumero upon the extent, 
which fFerme of eighty-nine pounds five ſhillings they have ever ſince 
anſwered ; whereby it appears the ſtandard of Sterling was but low 
in king John's time, for eighty pounds b/anc was in his charter efti- 
mated at one hundred pounds Ster/;ng : again it was high in 43 H. 3. 
412. after the rate of twelve penny weight of allay in a pound of fine 
falver; for there, eighty-four pounds Sterling is rated to be eighty 
pounds blanc; and in Edward III. the ſtandard was lower, than twelve 
penny weight of allay, viz. above twenty-four penny weight of allay 
in a pound weight of fine ſilver ; but afterwards raiſed to eighteen 
_ penny weight of allay towards the latter end of his reign, which hath 
hitherto continued as the true ſtandard of Sterling {ilver. 

Theſe curichties, tho they be not much in ule at this day, yet they 
are fit to be known for underſtanding the old rolls. 


x Hawk. P, C. 42. 


[210] CHAP. -XIX. 


- Concerning the counterfeiting of the king's coin what 2t is, what the 
penalty "thereof antently, and what at this day. 


AVING taken thus compaſs I now deſcend to the offenſe itſelf, 

L wherein I ſhall confider, 1. What is the coin or money of 

the king. 2. What a counterfeiting thereof. 3. What the puniſh- 
ment before this ſtatute. 4. What the puniſhment ſince this ſtatute. 

]. What ſhall be faid the king's money. 

The money of a foreign kingdom is not the king's money within | 
this act, and therefore at common law the counterfeiting thereot was 
only puniſhable as a cheat; and now by the ſtatute of i4 E/:z. cap. 3, 
it is made miſpriſion of treaſon to counterfeit any foreign coin of gold 
or ſilver, tho not made current here by proclamation, 

The money of a foreign kingdom made current by proclamation, 
tho it be now, as to all civil reſpects, the proper money of this king- 
dom, yet, as to the crime of treaſon, it was not the king's money 
within this aCt, 


And 
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And therefore a ſpecial ſtatute was made, viz. 1 Mar. cap. 6. that | 
if any perſon falſely forge or counterfeit any ſuch kind of coin of gold 
or ſilver as is not the proper coin of this realm, and 1s or ſhall be cur- 
rent within this realm by the conſent of the queen, her heirs or ſuc- 
cefſors, then ſuch offenſe ſhall be judged high treaſon. 

This conſent cannot be but under the great ſeal, iz. by proclama- 
tion and a writ urider the great ſea] annexed thereunto, or ſome other 
MKcient notification under the great fea! ; and it muſt be of money of 
gold or filver, which I take to be a denomination ex majore parte, it it 
be fuch a foreign coin as is, for the moit part, of gold or filver. 

But even the counterfeiting in copper or braſs gilt, or in 
tin or alchymy, if the exemplar itſelt be of gold or filver, 1s [211] 
within this act of 1 Mar. cap. 6. 

If the coin of Ireland doth not ſubſtantially differ in the ſignature 
or impreſſion from the coin of England, the counterfeiting of that 
money here in England ſeems to be a counterfeiting of the king's coin 
here in England; but if the ſtamp or impreffion hear no ſuch reſem- 
blance, as is eaſily diſcernable, then it is conſiderable, whether it be a 
counterfeiting of the king's coin here, for 7re/and 1s a diftinEt kingdom 
from England, tho part of the dominions of the crown of England, 

Yet it ſeems that it is treaſon within the aCt of 25 E. 3. 1 Becauſe 
the words of the ſtatute are /a monoye, and not ſpecially the money 
of England, and money coined by the king's authority in [reland 1s 
fa monoye, tho it be not the current money of Exg/and. 2. Becauſe 
by the expreſs words of the ſtatute of 25 Eliz. the clipping of coin 
of this realm, or any the deminions thereof, 18 enatted to be treaſon ; 
It is not to be ſuppoſed that the parliament would make the clipping 
of 1ri/h coin treaſon, unleſs the connterfeiting thereof were treafon ; 
and with this the reſolution of the cafe of mixt monies in Sir Fohr 
Davys's reports agrees, viz. that the imbaſed coin ſtampt for Treland 
s lawful money for Eng/and within the condition of a bond for pay- 
ment of money in Jreland. 

What ſhall we ſay concerning the farthings and halfpence of cop- 
per newly minted in England, and proclaimed as before to be current 
money, 1s the counterfeiting thereof treaſon. | 

It is true, in antient proclamations for farthing-tokens it was not 
uſual to be, that it ſhould be current money, but only that it ſhould be 
uſed as tokens, and the puniſhment of counterfciters was either in the 
ſtar-chamber, or by information or indictment, and fine and impriſon- 
ment 1n the king's bench. 

And 
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And yet it ſeems to me, that this proclamation makes it not the 
king's money within this aCt of 25 E. 3. 1. Becauſe it is ſo made 
only to a ſpecial purpoſe, namely in receipts and payments under fix- 
pence, and not otherwiſe. 2. Becauſe here is no diſpenſation or ny 

obſtante of the ſtatute of 25 F. 3. Again, when by the ſta. 

[212] tute of 25 £. 5. cap. 13. it is enacted, that the money of gold 

or ſilver which now runneth ſhall not be impaired in weight or allay, 

we can hardly think it ever intended that the copper money ſhould be 

that money, which ſhould be intended within the act made at the ſame 
parliament touching treaſon ; but quere tamen. 

If money be decried and varies ſignally from the ſtamp and impreſ. 


| ſton 1n the coin that is commonly allowed, this is not money within | 


this aQ, for it hath loſt its denomination ard legitimation by the king's 
proclamation { a). 

The money of an uſurper bearing his ſtamp and effgies and inſcrip. 
tion, is the king's money in the time of the ſucceeding rightful king, 
till 1t be recalled by proclamation. If, upon the evidence againſt any 
counterfeiter of the king's coin, tho it be but of a late coinage or im- 
preſhon, it comes in queſtion whether the coin that is counterfeited 
were the coin of this kingdom, it is not neceffary to produce a pro- 
clamation to prove its legitimation for theſe reaſons; 1. Becauſe where 
there were proclamations of coin they are for the moſt part loſt : if 
we ſhould be put to prove a proclamation for the coins of queen Mary, 
queen Elizabeth, where ſhould we find them? 2. Becauſe in moſt 
kings times there are variations of the impreſhons without any pro- 
clamation, or ſo much as a new indenture between the king and the 
maſter of the mint. 3. Becauſe there are very few proclamations, 
except that before- mentioned in king Fames's time, that expreſs any 
more than the weight and allay, but the impreſſion or efbgies is rarely, 
if at all, expreſſed, and ſo ſuch proclamation would import little to aſ- 
certain the effigies or ſtamps; and for the ſame reaſon the indenture 


| of the mint is not abſolutely neceſſary, tho in ſome caſes it may be 


uſeful. 4. Becauſe eſpecially in antient coins ex diuturnitate temports 


"omnia preſumuntur rite ata, if proclamation or indenture be necellary, 


it ſhall be preſumed in length of time, as a licence of appropriation 
ſhall be preſumed by long continuance, tho not ſhewn. 


{a) For this reaſon when the broad neceſſary by a ſpecial aA of parliament 6 
Pieces were cried down, and the officers of Geo. 11. cap. 20. to make the countertcits 
the revenue charged to take them in pay- ing of them duxing that year ticalon,. 
ment for one year after, it was thought | The 
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The queſtion therefore, whether the coin that is counterſeited be 
the coin of this kingdom, is a queſtion of fat, which upon evid-nce 
of common uſage, reputation, &c. may he found to be my 1/4 coin, 
to no proclamation of it extant. | 

But it may be of ſome uſe in caſe of newneſs of coin to produce the 
indentures, or the officers of the mint, or the ſtamps here uſed for 
the coin, and the like evidences of fact. 

But as to foreign coin legitimated here, it ſeems neceſſary to ſhew 
the proclamation, together with the proclamation-writ, Or a remem- 
brance thereof ; ani this is expreſly required by the ſtatutes of 5 & 
18 Elz. for impairing or clipping foreign coin. 

II. I come to the ſecond conſideration, what is a counterfeiting with- 
in this law. 

And before I come to particulars it muſt be remembered, that the 
misfeaſances concerning coin refer to two forts of perſons ; fir/?, to 
ſuch as are authorized either by their office, or by charter, or by cuſ- 
| tom to coin money ; monetariz, moneyers, minters ; or ſecondly, thoſe 
who do counterfeit, or take upon them the ſtamping of coin without 
ſuch authority, counterfeiters, clippers, wathers, &'c. 

Touching the former of theſe 3 H. 1. 10. (b) S: ipſe, qui facit 
monetam in Anglia authoritate regia infra turrim London vel alibi in 
Anglia vel Calicia, :/lam facit minus in pondere per dimidium ordinati- 
enis antiqui ponderis, &c. vel falſs metallo, eft proditio, & tamen iþjr, 
qui illam monetam utterant ligeis domini regis mfra Angliam non ſunt 
proditores nec proditio, fed miſpriſio. 

But it 1s not every miſtake in. weight or allay, that chargeth the 
moneyers with ſo high a crime as treaſon, for the maſter is chargeable 
by his indentures to a fine and ranſom for ſome miſtakes of this na- 
ture ; but it muſt be a wilful groſs proditorious doing it, for the in- 
dictment runs prodztorze, and 10 it muſt be proved, for it is difficult for 
the beſt artiſt to make every piece of the preciſe weight. 

Touching others that either counterteit or imbaſe the 
on. : -: [21 14] 
Firſt, There muſt be an aQtual counterfeiting, for a compaſling, 
conſpiracy or attempt to counterfeit is not treaſon within this ſtatute 
without an actual counterteiting. 

- But if many conſpire to counterfeit, or counſel or abet it, and one 
of them doth the fact upon that counſelling or confpiracy, it is treaſon 

| (6) pl. 3. : 
| in 
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1 all, and they may be all indicted for counterfeiting generally within 
this ſtatute, for in ſuch caſe in treaſon all are principals. 

How far a receiver is a principal, videbimus infra Co. Pla. Cor. 138, 
Dyer 296. 

If 2. counterteits, and by agreement before that counterfeiting B. is 
to take off and vent the counterfeit money, B. 1s an aider and abet- 
ter to ſuch counterfeiting, and conſequently a principal traitor within 
this law ; but if B. knowing that 4. hath counterfeited money, put 
bff this falſe money for him after the fact, without any ſuch agree- 
ment precedent to the counterfeiting, he ſeems to be all one with a 

receiver of him, becauſe he maintains him. 
If A. counterfeit money, and B. knowing the money to be coun- 
terfeit vent the ſame for his own benefit, B. is neither guilty of trea- 
fon nor miſprifion of treaſon, but it is only a cheat and miſdemeanor 
m him puniſhable by fine and impriſonment. 

But if B. know that A. counterſeited it, and doth neither receive, 
' maintain, or abet him, but conceals his knowledge, this is miſpriſion 
of treaſon ; and with this difference the book of 5 H. 7. above-cited 
3s to be underſtood, and ſo it was ruled upon debate at the ſeffions at 
Newgate Car. 2. ex libro Bridgman (c ). C | 

4. iathions ſtamps for the counter feiting of money, but he is diſ- 
covered and apprehended before he hath actually countertcited it ; this 
is no tzeaſon within this ſtatute (4), for tho he hath counterfeited the 
ſtamps, yet he hath not counterteited the money of England. 
CI A. counterfeits the king's money, but never vents it; this 

[2 i J; is a counterfciting, and treaſon within this ſtatute, and {ſo it 
it hath been ruled Co. P. C. p. 16. 

A. counterfeits the coin of this kingdom or any foreign coin of ſil- 
ver or gold of any foreign kingdom [e), and this counterfeiting 1s in. 
another metal, as tin, lead, alchymy, copper gilt or filvered over, yet 
the former 1s treaſon within the ſtatute of 25 E. 3. and the latter with- 
in the ſtatute of 1 ar. It there be a lawful coin of this kingdom, 
and A. doth counterfeit it in a confiderable meaſure, but yet with fome_ 
ſmall variation an the inſcription, effigies, or arms, to the intent there- 
by to evade the ſtatute, yet this 1s a counterfeiting of the king's mo- 


Cc) Aug. 16 Car. 2. in the cole of Rich- (e) This muſt be ſuppoſed to be foreign 
ard Oliver, Kel. 3}. coin current within the realm, for to coun- 
{d) 1 Rich. 3- 1. but it is treaſon by the tetteit other coin is only mifprifion by 14 
ſtatutes of 8 & g /F, 3. cap. 25. _ 7 Ann, Eliz, prout patet ſupra. _ 
Cap. 25s 


ney, 
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ney, and that intent doth unqueſtionably appear, if he vent it as true: 
vide ſupra de privato fignetto. 16 Jac. (t}: 

The clipping, waſhing, or impairing, &c. of foreign coin made cur- 
rent by proclamation moſt certainly was not treaſon by the ſtatute of 
25 E. 3. but was made treaſon de novo by the ſtatute of 5 & 18 Eliz. 

But whether the clipping, waſhing, or impairing the proper coin 
of this realm for lucre or gain were treaſons within this ſtatute of 25 
E. 3. or not, is a queſtion that deſerves con{ideration, which, tho it 
be now ſettled by thoſe ſtatutes to be treaſon, yet it is of moment to be 
known; if it were and continnes treaſon by the act of 25 F. 3. then 
the judgment 1s only to be drawn and hanged; if it be a new made 
treaſon, then by my lord Coke's opinion the judgement mult be to be 
hanged, beheaded, and quartered, as in treaſon for compaſſing the 
king's death. Co. P. C. p. 17. 

I will therefore give the hiſtory of this buſineſs of waſhing, clipping, 
&c. ab origine fs the time-of the ſtatute of 25 E. 3. for the hiſtory 
of former times at common law will be given in the next ſection. 

It appears by the record of 7. 31 £. 3. coram rege rot. 18, 55, 
Bucks, cited by Co. P. C. þ. 17. within fix years aſter the ſtatute o£ 
25 E. 3. that for counterfeiting and reſeCtion of the King's 
coin the abbot of Muſſenden was Ian. to be drawn and [216] 
hanged, but not quartered, 

By the ſtatute of 3 7. 5, cap. 6. FLY wathing, and filing of 
the money of the land is declared to be trealon, and the offenders to be 
traitors, and ſhall incur the pain of treaſon; this was made t to ſettle 
the doubt, and not purely as a new law. 

The petition, upon which this a&t was made, is more full than the 
act, as 1t is printed, Rot. Parl. 3 H. 5. part 2. n. 40. © Item pryont 
* les commons, qe come devant ces heures grand doubt & awereſtee 
* ad eſte, le quelle le tonſure, loture, falinge, & autre fauxiſme de 
voltre monoy duiſſent eſtre adjugge treaſon ou nient, a cauſe qe null 
mention ent eſt fait en le declaration des articles de treaſon faits en 
ie parlement de voſtre treſnoble beſaiel lan de ſon raigne 25 Pleſe 
a voltre royal majeſtee de ordeiner, declarer, & determiner en ceſt 
* preſent parlement par authority dicel, qe ceux, qe- tondent, loient, 
filent, ou aſcun autre fauxiſme facent de voſtre mony, ſotent ad- 
Jugges traytors, & encurgent le pain de treaſon, fi bien come ceux 
** ge apportent faux money en Engleterre ſachant la eſtre faux, & ge 


66 


cs 


(f) Rebinſon's caſe, 2 Rel, Rep. 50. 
| 6 ceſt 


" 
' 
b 
: 
4 
' 
: 
. 


216 HISTORIA PLACITORUM CORONZ. 


«* ceſt declaration fi bien ſoy extende al tiels tonſure, loture, & faux. 
« jſme faits avant ces heures come a faire en temps avener. Ro. 
« Quant ale loture, tonſure & fileigne ſoit i} declare pur treaſon.” 

Nota, A retroſpect deſired, which was not uſual, unleſs the law had 
held it treaſon before. | 

By the ſtatute of 4 H. 7. cap. 18. counterfeiting or forging of fo- 
reign coin current here 1s enacted to be treaſon, which before was 
neither felony nor treaſon. / 

By the ſtatute of 1 E. 6. cap. 12. it is enacted, that there be no 
other treaſon nor petty treaſon, but what was ordained by the ſtatute 
of 25 E. 3. or by that a; and after certain new treaſons enaRed there 
is a proviſo, that this act extends not to repeal any ac of parliament 


concerning the counterfeiting, forging, clipping, waſhing or filing any 


coin of this realm, or any coin of other realms made current here, or 
the bringing into the realm any counterfeit coin. 


| [2 = This proviſo was abſolutely neceffary 1n relation to the trea- 
ſo 


on in counterfeiting foreign coin contrary to the ſtatute of 


4 H. 1. cap. 18. becauſe a new treaſon, but whether neceſſary in rela- 


tion to clipping or impairing the coin of England declared to be trea- 
ſon by the ſtatute of 3 F. 5. may be doubtful upon what herein after 
follows, but certainly was very fit and convenient to avoid the queſtion, 

By the flatute of 1 Mar. cap. 1. it 1s enaCted, that no offenſe being 


by aCt of parliament or ſtatute made treaſon, petit treaſon, or miſ- 


prifion of treaſon, by words, writing, or cyphering, deeds, or other- 
wiſe howſoever, thall be adjudged to be high treaſon, petit treaſon, or 


miſpriſion of treaſon, but only ſuch as be declared and exprefled to be 


treaſon, petit treaſon, or mifprifion of treaſon in or by the act of par- 


| lament of the twenty-fifth year of king Edward III. concerning trea- 


ſon, nor any pains, penalty or forfeiture to enfue upon any oftender 
m treaſon, petit treaſon, or miſprifion of treaſon, than ſuch as are ore 
dained by that ſtatute; and all offenſes made felony or premunire tince 
1 H. 8. not being felony or within the ſtatutes of pramunire before, 
and all articles, &c. concerning the ſame are repealed. 
And yet it appears by the ſtatute of 1 & 2 Ph. & M. cap. 11. that 
then, notwithſtanding the ſtatute of 1 Mar, cap. 1. they did take the 


impairing as well as forging or counterfeiting the king's coin to re- 
main treaſon ; for, by that ſtatute of 1 & 2 P. & M. cap. 11. that 


makes the importation of foreign counterfeit coin to be high treaſon, 


it is provided, that any that ſhall be accuſed of the offenſes contained 
in 
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in the ſame ſtatute, or any other offenſe concerning the impairing, 
counterfeiting or forging of any coin current within this kingdom, 
ſhall be indicted, arraigned, tried, convicted and attaint by ſuch like 
evidence, and in ſuch manner and form as hath been uſed in England 
at any time before the firſt year of the reign of king Edward V1.' 

So that it ſeems they took 1 impairing of any coin current to be a 
treaſon in force, but on the other ſide it may be ſaid, ſo they took alſo 
the forging of any foreign coin current to be treaſon, when as. yet 
the ſtatute of 4. H. 7. concerning forging of foreign coin mage Cur- 
rent ſtood repealed by 1 E. 6. but it is plain that no ſuch [218] 
conſequence could be made, for by the ſtatute of 1 Mar. 
ef. 2. cap. 6. forging of foreign coin made current here is enafted 
to be treaſon ; ſo that as to the point of foreign coin made current 
here, tho the ſtatute of 4 #T. 1. cap. 18. ſtood repealed, yer 1 Mar. 
cap. 6. ſtood in force at the time of the making of the ſtatute of 

1&2P.&.M. cap. 11. 

Then enſues the ſtatute of 5 F/iz. cap. 11. which reciting in ex- 
preſs words, that the ſtatute of 3 7. 5. concerning clipping, &c. is 
repealed by 1 ar. cap. 1. and the miſchief that happens thereby, 

_ enacts, © 'That if, after the farſt day of May next, clipping, waſhing, 
« rounding, or filing for wicked lucre or gain's ſake any of tlie 
proper monies or coins of this realm or the dominions thereof, or 
the monies or coins of any other realm allowed and ſuffered to be 
current within this realm, or the dominions thereof, or that here- 
after at any time ſhall be lawful monies or coins of this realm or 
of the dominions thereof, or of any other realm, and by proclama- 
tion allowed and ſuffered to be current here by the queen, her 
heirs or ſucceſſors, ſhall be taken, deemed, and adjudged by virtue 
of this a to be treaſon, and the offenders, their counſellors, con- 
ſenters and aiders ſhall from and after the firſt day of May be 
deemed traitors, and ſuffer pain of death and forteit their goods, 
and forfeit all their lands during their lives only. 
+ That all, that by charter have lands or goods of traitors within 
their liberties, ſhall have theſe : a proweſs: that this act make no 
corruption of blood or loſs of dower.” 
And the at of 18 Eliz. cap. 1. declaring that the fallifying, im- 
pairing, diminiſhing, ſcaling, or lightning of money was not within 
. the aCt of 5 Eliz. which ought to be taken ſtrictly according to the 
words thereof, and-the like oftenſes not by any equity to receive the 
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Itke puniſhments or pains, enaQts thoſe offenſes to be treaſon almoſt 
m totidem wverbis with that of 5 Eliz. with the like provz/o ; and note 
this clauſe in both ſtatutes, and the gfenders being lawfully thereof 
convitt or attainted according to the due order and courſe of the laws of 


this realm /hall ſuffer the pains of death. 


[ ; ] Theſe aCts do, in effect, declare, that this was not treaſon 
within the ſtatute of 25 E. 3. and that the ſtatute of 1 Mar, 


_ £2þ. 1. repealed that declaration that was made in 3. HT. 5. and gives 


the reaſon, becauſe the law being penal ought to be taken and ex- 
pounded ftritly according to the words, and the like offenſes not by 


_ any equity to receive the like puniſhment, and therefore lightning or | 


ſcaling were not within the aC of 5 Ez. and neither within the a&t 
of 25 E. 3. againſt counterfeiting the coin. 

And yet it is obſervable, that thoſe very judges, which were pre 
ſent at the making of the ſtatute of 5 F/;z. yet upon a ſolemn conh- 
deration in /Yrig/t's caſe, 7. 6 Eliz. Dyer 230. did agree, that the 
judgment in treaſon pro tonſurd monete Angliz is no other but to be 
drawn and hanged, and accordingly judgment was given in that caſe; 
and upon ſearch of the precedents at Newgate I fnd, that altho ſome 
judgments in caſe of clipping of money are to be drawn, hanged, be- 
headed and quartered; yet the greater number both of former and 
tatter times have been only to be drawn and hanged (pg ) according to 
the judgment in 6 E/:z, 

And therefore my lord Coke, P!. Cor. p. 171. tho he agree, that the 
judgment for counterfeiting the coin of England is only to be hanged 
and drawn, as it was before the ſtatute of 25 £. 3. ſeems neverthe]eſs 
to be miſtaken, when in the ſame page he faith, that if any be at- 
tainted for diminiſhing the king's money. upon the ſtatutes made in 
the time of queen ary or Queen Elizabeth, becauſe it is high trea- | 
ſon newly made, the offender ſhall have judgment as in the caſe of 


| high treaſon, v:z. to be drawn, hanged, beheaded, diſmembred, quar- 


tered, &c. for the greater number and hetter precedents run only to 


be drawn and hanged; and fo it was lately ruled upon great confi- 


deration in a caſe in the king's bench {A), tho perchance it 1s not | 
error, whether the one judgment or other be given. 

Upon the whole mitter therefore it ſeems to me, 1. That altho it 

[220] ſhould be admitted, that clipping of the coin of England con- 

* tinued treaſon notwithſtanding the ſtatute of 1 Mar. that yet 


(g) Morgan's caſe, Cro. Car. 383. 1 Yen, 254. 2 Lev. 93. Raym, 234+ 
( bJ The caſe of " Yale and Norman, oh , 


it 
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it is, at this day, treaſon merely by the ſtatute of > El:z. and there- 
fore every indictment, at this day, for clipping or impairing, &c. muſt 
purſue the words of the ſtatutes of 5 & 18 Eliz. and conclude contra 
fer flatuti ; and this, not only in the cafe of chpping of foreign 


coin, which ceriainly was no treaſon after 1 ar. and before 5 Els. : 


but alſo in relation to the con of Fngland ; and the reafon is, 1. Be- 
cauſe this ſtatute hath added a qualihcation to theſe treaſons of clip- 
ping or lightning, v2. it muſt be for lucre's ſake, which muſt be ex- 


 prefsly laid in the indiftment, but need not have been fo laid by the 


ſtatute of 3 H. 5, for tho, perchance, it was intended, yet it was not 
expreſſed in that ſtatute, neither needed it then to have been in the 
inditment. 2. Becauſe in expreſs. words the ſtatutes of 5 & 18 
Eliz. ſay, that it ſhall be treaſon by virtue of this ſtatute, which is 
not a bare recital as in the beginning of the ſtatute, that the ſtatute of 
3 H. 5. was repealed ; but it is alſo an expreſs enaCting clauſe, which 
is in effect excluſive of any other law to make it treaſon, but this of 
5 or 18 Eliz. for theſe words are in both the ſtatutes. 3. Becauſe 
it extremely alters the conſequences of a judgment in treaſon, for here 
was no loſs of dower, no loſs of land but during life, no corruption of 
blood, ſo that theſe ſtatutes did perfeAly intend a total new eſtablith- 
ment and qualification of this treaſon. 

2. That altho this be a new law, yet inaſmuch as neither at com- 
mon law, nor after the ſtatute of 25 FE. 3. the treaſons or offenſes 
concerning money had any greater judgment than ſuch as 1s given in 
caſe of petit treaſon, namely for the man to he drawn and hanged, 
the woman to be burnt, no higher or other judgment is to be giverr 


upon the ſtatutes of the 5th or 18th F/;z. and hence it is, that in the 


ſtatute of 25 E. 3. tho it rank counterfeiting money among high trea- 


ſons, yet it alters not the judgment that was at common law ; nay tho 


it be moſt certain, that the ſtatute of 25 FE. 3. as to ſome points of 
bringing in foreign money be introduQtive of a new law, yet inaf- 
much as it concerns money, wherein the higheſt judgment at the 
time of 25 E. 3 was only that of petit treaſon, it doth not 
inhance the judgment higher ; and accordingly it was re- £34] 
ſolved upon great advice and conſideration of precedents Car. 2, 
Banco Regis in the caſe (i) for clipping Eng1ifh coin. 

3, That upon any trial of counterfeiting, clipping, waſhing, &-c. 
the coin of England or foreign coin made current, there 1s no neceſfity 


(i) This I take to be the forecited caſe of Bel/ezp and Norman, 1 Yen 254- 
either 
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either upon the trial or the inditment of two witneſſes, required in 
other caſes by the ſtatutes of 1 F. 6. cap. 12. and 5 FE. 6. cap. 11. 

For as to the counterfeiting of money, or ſo much as was treaſon 
for impairing money, by 1 & 2 P. & A. cap. 11. it is expreſsly pro. 
vided, that no other evidence ſhall be requiſite either upon the in- - 
diftment or trial than was before the ſtatute of 1 F. 6. and as to 
clipping and waſhing, the very ſtatutes of 5 and 18 Eliz. in expreſs 
terms r=quire only a conviction and attainder according to the ord.y 
end courſe of the Iaw ; and therefore though the ſtatute of 5E. 6. cap: 
H. enact, that two "eats or lawful accuſers ſhall be required 
 wpon proceeding for any treaſon, that now be or hereafter ſhall be, 
yet that aCt is thus far derogated by thoſe two acts, that require only 
an indictment, a conviction and attainder according to the order and 
courſe of the law generally; for tho it be held, that the ſtatute 
of 1 & 2 P. & M. cap. 10. that enacts, that all trials of treaſon 
ſhall be according to the courſe of the common law, doth not take 
away the neceflity of two witneſſes upon the indiEtment, becauſe 
that is a diſtin thing from the trial. 14. Eliz. lord Lumley's caſe, 
Dy. 99. Co. P. C. p. 25. yet the words ( convition and attainder after 
the order and courſe of the law) mentioned in the ſtatutes of 5 & 18 
 Eliz. include the inditment as well as the trial, and therefore even 
- without the aid of the ſtatute of 1 & 2 P. & MM. cap. 11. reſtores 
the whole proceeding according to the order of the common law in 
caſe of clipping or waſhing, as the ſtatute of 1 & 2. Ph. & Mar. 
doth in expreſs words in caſe of counterfeiting. 

And note, upon the ſtatutes of 5 & 18 El:x. tho Ir; coin be not 
yp” current in England, when of a baſer allay, yet it is the king's 
[388] coin, and clipping or waſhing in England the coin of Ireland 
is treaſon by thoſe acts, for the words are the coin of this realm, or 
dominions thereof, which extends to [reland. 

4. The fourth thing obſervable upon theſe ſtatutes is, that the a& 
of 1 Mar. cap. 1. reducing all treaſons to the ſtandard of 25 E.3: 
doth not only repeal treaſons, that were newly enaCted de novo, but 
ſuch as concerning treaſon as were only declarative, as this of 
3 H. 5. among others. 

IV. The fourth thing that I propounded lo 1 is the hiſtory 
of the puniſhment of counterfeiters, &c. of coin before the ſtatute of 
25 £. 3. and how it hath ſtood ſince. 


_ In this kingdom and indeed in all the kingdoms the counterfeiting of 
the 
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the king's money hath been in all ages crimen /z/z maje/tatis (k), tho 
in warty of the old books (7) it comes under the general title of cri- 
men falſs. SOSTEY 

But the puniſhment 10 its kind and degree hath among vs very much 
varicd both in relation to the monetar:; or moneyers, that were intruſted 
with the making of coin, and others, that took upon them to coun- 
terfeit the king's coin : among the laws .of king Athel/tan, 1. 19. ſet 
down by Brompton, p. $43. Una moneta fit in toto regni imperio, & 
nullus monetet extra portum, /i monitarius reus fuerit, amputeter ei manus, 
& ponatur ſupra monete fabricam, accord Hoveden ſub anno 1127. 
& M. Paris /ub anno 1125 (mJ). 


In the time of Henry 1. it is written by Simon Dunelmen/is, þ. 214: , 


Monetarii totius Angliz principales deprehenſs adulterinos, [cilicet non 
puros ex argento, feciſſe denarios, juſſu regis ſimul Wintonz congregatt 
omnes una die amputatis dextris evirantur; Et ibidem þ. 

we” WE 2, | Ls [223] 
231. Qui falſos denarios fecerit, oculos et inferiores partes 
corporis perdet ; and Knighton, p. 2311. H. 1. flatuit, ut fures 
| fuſpenderentur, falſarii oculos & genitalia amitterent, & ut denaru & 
obolt eſſent rotundi (n ). 2 FD 


Knighton, p. 2463. © Eqdwardus primus tenuit parliamentum apud 


& London, fecit mutari monetam regni, que 1llo tempore fuit viliter 
*« retonſa & abbreviata, unde populus regni graviter conquerebatur, 
* & rex veritatem inquirens,: & comperiens trecentos & plures de 
« illo delicto & felonia publice convictos, quorum quidam fuerunt 
*« ſ{uſpenſi, quidam diſtracti & ſuſpenſi ſecundum delicti quantitatem 
* et qualitatem, & ordinavit, quod deinde Ster/zygus & quadrans 
« deinceps efſent rotundi :” ſo that clipping was then held treaſon, 
or at leaſt felony. _ 2 | 

After the ſtatute of 25 E. 3. the puniſhment hath been conſtantly 
_ to he drawn and hanged, becauſe that was the proper judgment of it, 

before the making of the ſtatute. us 


(k) By the old Reman law, Dui nummos poterit reperiri, flammarum exuſtionibus man= 


alreos, argenteos adulteraverit, laverit, con- Ccipetar, Lib. 1X, Cod. rit 24. 1. 2, See alſo 
#averit, raſerit, corruperit, witiaverit, wal» Wilkin's Leges Anglo. Sax. þ. 59. in notis, 
ruve principum fignatam monetam, fpreter (LU) Bratton, Lib. FI. de corona, cap. 3« 
edulterinam, reprobaverit, honeſtior in inſulam \. 1. Glanvil. Lib, XIV. cap. 7, Flet, Lib. I, 
eportandus, bumilior aut in metallum dam-= cape 22. ©S | 
nandus, aut in crucem tollendus ; and what- (m) Leges Ethel/lari, 1. 14. Wk. Leg, 
ever degree he was of, ejus bona fiſco vindi= Anglo-Sax. p. 59g. See alſo Leges Edgari, 
Fra s fee Ful. Pauli ſemtentias receptas, 1. z, Conflitutiones Ethelredi in fine. | aa 
Hp V. tit. 12. 4. 12, and Lib. V. tit. 2g. Cnuti, 1. $, 
iS , Afterwards by a law of Conftartine, (n) Wilk. Leg. Hen. I- þ- 304+ ſub anno 
- nd pecuntz obnoxii majeſtatis crimen 1108. þ. 308. ſub g1ins 1125. 
"mitunt, & quicungue ſoliderum adulter | = 
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 runt & ſuſpenſe, & quidam vicarius de Wintringham obmuteſcens ad- 
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And altho the courſe hath been in treaſons concerning the king's 
perfon not to allow the privilege of clergy, yet before 25 E. 3. cap, 
4. pro clero it had been thought and practiſed in antient time to allow 
the privilege of clergy upon an indictment for counterfeiting 
money {o). | 

But after that ſtatute clergy was not allowable in cafe of counter- 
feiting money, 19 H. 6. 47 b. Stamf Pla. Cor. 114 b. yet whereas in 
caſes of treaſon regularly he that ſtands mute ſhall be thereby con- 
vited 15 F. 4. 33 a. Stamf. Pla. Cor. 150 a. becauſe not within the 
ſtatute of Y/e/tmn. 1. cap. 12. (p) yet we have ſome hiſtorical in- 
ſtances, that upon indictment of counterfeiting coin the priſoner 
ſtanding mute was put to pain fort & dure. Knighton tempore R. 2. 

ſub anno 1389. betore Belknap, Skipwith, and others apud 

[224] Lincoln /eptem falſaru monete@ conviftt, qui fimul tratti fue- 


Judicatus eft ad panam mutorum ; but at this day the law is taken 
_ otherwiſe, and that ſtanding mute amounts to a conviction of the 
crime. | 
And in ſhort at this day in all caſes of treaſon for counterfeiting the 
coin of this kingdom, or of any the dominions thereof, or of foreign 
coin made current by proclamation, or for waſhing, clipping, ſcaling, 
impairing, or diminiſhing the ſame, tho moſt of theſe are made trea- 
ſon by new a&ts of parhament, as 1 ar. cap. 6. 5 Eliz. cap. 11. 
18 El:s. cap. 1. yet the judgment 1s only for a man to be drawn and 
hanged, for a woman to be burned, and fo (as I faid) it was fo- 
lemnly reſolved. | | 
And the reaſon is, becauſe tho moſt of theſe be new treaſons made 
by aft of parhament, yet they are all in their matter CONCerning mo- 
ney, wherein the judgment at common law was, as in caſe of petit 
treaſon ; and that judgment was not altered by 25 E. 3. in caſe of 
counterfeiting, which is the higheſt offenſe concerning money, and 
therefore 1s not to be exceeded by the intent of thoſe ſtatutes, which 
brought lefler offenſes concerning money, as clipping, into the ſame 


(o) For clergy was antiently denied ſeal; but in Thorpe's caſe, (T. 21 E- 3+ 
only in ſuch treaſons, as were immediately Rot. 23. Rex.) who was convidted of ſedi- 
azainſt the king's perſon, and therefore tion in. levying war, it was adjudged, that 
Co. P.C. p16, clergy was allowed in the he could not 5 admitted to his clergy 3 


. caſe of cqunterfeiting the great ſeal, See nota la diverfite ; but the 26 H, 8. cap. 13» 


alſo the caſe of Burdon, (P. 18. E.2.B.R. 
Rot. 25. Rex. South'ton) who was admitted 
to his clergy on þeing convifted of felony 
and' ſedition in counterieiting the great 


takes away clergy in all caſes of treaſon 3 
(e) 2 Cos Inft. 377e 


tank 
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rank of offenſe with counterfeiting, for they are all offenſes in far 
materi, and ſo ſhall have a parity of judgment. 


See the Stat. 12, Geo. 3. ch. 20, concerning ſtanding mute and refuſing to plead. 
4 Blackſf. Com, ch. vi. page 89. 


CHAP. XX. T4] 
Concerning treaſon in bringing in falſe money. 


HE next point of treaſon is, if any man bring in falſe money 

into this realm counterfeit to the money of England, as the 

money called Ln/hborough, or other like to the faid money of Eng- 

land, knowing the money to be falſe, to merchandize or make pay- 
ment in deceit of our lord the king and of his people. 

Touching this point of treaſon theſe things are obſervable. 

I. That the money in this caſe muſt be imported from a foreign 
nation, for here, it is not the counterfeiting, that is the treaſon, but 
the importing : and yet it ſeems by the general words of the ſtatute 
of 35 H. 8. cap. 2. the counterfeiting itſelf, tho out of the kingdom, 
may be tried in the king” s bench, or before ſpecial commiltioners, as 
well as any other treaſon. 

But at common law the counterfeiting beyond the ſea ſeems not to 
have been ſuch a treaſon as could he tried here, as treaſon in adhering 


to the king's enemies might have been, and therefore the importing 
was made treaſon by this aCt. 


Altho Treland be within the ſtatute of 35 FT. 8. cap. 2. for trial of 
treaſon in compaſiing the king's death or levying of war, as is before 
obſerved, and taerefore as to that purpoſe out of the realm of England» 
yet it hath been held upon the obſcure book of 3 FT. 7. 10. that an 
importation of counterfeit coin from thence into England is not trea- 
ſon here within that ſtatute, principally becauſe the counterfeiting 
telf is puniſhable by the ſtatute of 25 E. 3. which is of force in 
treland. Co. P.C.p.18. And the like reaſon holds for the , 

Iſle of Man. Before this ſtatute there was ſome STR [22 226] 
y 
what this crime ihovld be. 

In the time of king Edward 1. there were three oreat. INConVe- 
niences touching coin imported from foreign parts, ſometimes they 

unported true coin of England, but ſuch as was clipped, ſometimes 


O 2 they 


| -| 
"| 
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they imported counterfeit coin like to the coin of England, but of a 
baſe allay ; and moſt times they imported foreign coin, which yet 
paſſed between merchants, and filled the kingdom with bad money to 
the detriment of trade and the king's coinage. 

And to remedy theſe inconveniences were thoſe three ordinances 
made, called Statutum de monet4 magnum, de moneta parvum, & Artj- 
culi de monetd ; by which, ſearches were ordained of all coin im- 
ported, that if any clipt money or any foreign money, other than of 
England, Ireland, or Scotland, were taken, it ſhould be pierced and 
redelivered to the owner, if it were falſe it ſhould be detained, and the 
bodies of ſuch as had falſe or clipt money to be attached /a), and if 
ſuſpicious, detained till he produce his warrant ; that money bereceived 
by weight; and by the ſecond, viz. Statutum de monetd parvum, that 
if any merchant brought in clipt or counterfeit money, for the firſt of- 
fenſe he ſhould loſe the money, for the ſecond he ſhould loſe his money 
and goods, and for the third de corporibus ſuis & de omnibus bonis & ca- 
tallis ſuis nobis totaliter incurratur ; that if they were not merchants, 
they ſhould pierce the clipt and counterfeit money and ſend it to the 
exchange, otherwiſe in whoſe hands ſoever ſuch money ſhould be 
found, ir ſhonld he forfeited to the king : and by art:culi de moneta_ 
the ſeveral faulty coins, foreign and others, that had obtained in the 
kingdom by common uſe are deſcribed and decried. | 

By the ſtatute of 9 E. 3. cap. 2. 1tem, * That no falſe money or 
© counterfeit Szer/zng be brought into this Ew or elſewhere within 
* our power upon forfeiture af ſuch money.” 

C227] By an a@t or rather an advice, Rot. Parl. 17 E. $3. 15, 
ge nul foit fi hardy de porter fauſſe & malveis monoie en 
roialme fur peyn de forfeiture de vie & membre. | 
Roz. Parl. 20 E.3.n. 15. A complaint of importation of falſe 
money, eſpecially the falſe money called Lu/heburnes, praying de punir 
ceux, que ſort trovez culpablez d'lapport, ou de le reſceit de cun ſores 
le fauxiſme, par judgment come faux monyers. 

Ro. Quant a ceft point de crux, ge apportent la faux mony deins le 
realme, & ge le uſent per voy de merchander ent ſachaiant, le roy woet, 
quils ejent judgment de vie & de membre, come faux monyers, ſolonc /es 
leys & cuſtomes de realme; but this was never drawn up into an act . 
yet Rot | Parl. 21 E. 3 n. 19. the commons _ the penalty may 


(0 )'$ee an ordicemce to this purpoſe in the reign of __ Jobn Wilk, Leg. Argo 
ſtand 


Sox. fe 359- 


- 


and according as was ordained in the laſt parhament, and that it 
extend as well to the time paſt as to come, & ge nul chartres de par- 
dm foient grant de dit fauxime & treaſon : they were an{wered, that the 


_ Juſtices ſhould be affigned to enquire of the time paſt and to come 
after this aft, and to do right, and that P—_ be not granted cy 


legerment. 

By which it appears, that it was never ſettled to be treafon till 
29 E. 3. andeeven from that time there was but a faint proceeding 
upon that offenſe. 

But this ſtatute of 25 E. 3. was that, which made the final ſettle- 


ment in this point. 


But this makes only the apporters themplves, their aiders, abet- 
tors, and affiflants, traitors, not thoſe, that receive it at the ſecond 


hand ; and this ſtands with reaſon and is conſonant to the ſtatute of 


moneta before cited, which rendered the merchants offenſe puniſhable 
at the third time with death, but ſubjeCted others only to loſs of the 
money, if not pierced and carried to the exchange. 

II. That it be counterfeit after the fimilitude of the money of 


England, otherwiſe it is not treaſon : the bringing in of money coun- 


terfeit after the ſimilitude of foreign coin made current here by pro- 
clamation is not treaſon within this a&t ; but by the ſtatute of 1 & 
2 Ph. & Mar. cap. 11. it is enacted, © That if any perſon after 
* fan. 20 next ſhall bring from the parts beyond the fea g 
into this realm or into any of the dominions of the ſame [228] 
any faiſe and counterfeit coin of money being current within this 
realm as aforeſaid, viz. by the ſufferance and conſent of the king 
and queen,) (which extends to the ſucceſſors } knowing the fame coin 
. or money to be falſe and counterfeit, to the mtent to utter or 


minions of the ſame, by merchandizing or otherwiſe, that every 
ſuch offender, their counſellors, procurers, aiders, and abetters 
* ſhall be deemed traitors, and forfeit as in caſe of high treaſon.” 


And by the ſtatute of 14 £E1:z. cap. 3. forging of foreign coin not 
current by proclamation, as well without the realm as within, is 


made mifpriſon of treaſon ; but that a&t extends only to the counter- 
feiting, whether within the realm or without, but not to the bare 
importing ; the inſtance that is here given is of Lufhboroughs, 
which were a baſe counterfeit com after the finilitude of Englife 
com, | 


Q 3 | Other 
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make payment of the ſame, within this realm, or any of the do- 
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Other monies both before and after this ſtatute there were, ſome 
counterfeit, ſome clipt, fome of baſer metal, ſome foreign, which 
had their ſeveral courſes and periods in this realm : Pollards and 
Crokards, that obtained ſome time in Edward I. but were after 
decried by proclamation 24 E. 1. vide Dy. 81. Other ſeveral baſe 
coins in the ſame king's time mentioned in the ordinance of Articulj 
de monetd, black money, which had been formerly current here, re- 
called by the ſtatute of 9 E. 3. de monetd, cafr. 4. Suſkins, Dodkins, 
and Gally half-pence recalled by the ſtatute of 11 HF. 4. cap. 5. 3 H, 
5. cap. 1. Scotch money recalled by the ſtatute of 3 H. 5. cap. 1. 
 Blankes recalled by the ſtatute of 2 H. 6. cap. 9. and ſeveral penal- 
ties, ſome general, ſome of telony applied to them ; but theſe were 
for the moſt part out of this ſtatute, and obtained here by cennivance, 
till recalled. 

III. The next qualification of this offenſe i 1s, that the bringer in, 
muſt know it, | 
IV. The next qualification is, that he muſt bring it to mer- 
chandize or make payment thereof in deceit of the king and his 
people. Ys 
[229] Counterfeiting of the king's coin without uttering of it is 
'* treaſon ; clipping, waſhing, &c. by the ſtatutes of 5 and 18 
El:z. is treaſon, but it muſt be for gain or profit, and here the im- 
porting is not treaſon, unleſs it be to merchandize or utter it. 
And herevpon my lord Coke {a ) concludes, that he muſt merchan- 
dize therewith, or make payment thereof ; it is a favourable expo- 
ſition, but the ſtatute 1s not, that if he import and merchandize, 
but pur merchandizer & payment faire, if it were to that intent, the 
ſtatute makes it treaſon. 
| And by the ſtatute of 1 & 2 Ph. & Mar. ca. 11. die 
importation of coin counterfeit of foreign money, it muſt be to the 
intent to utter and make payment of the ſame; and tho the beſt 
trial of an intention is by the act intended when it is done, yet the 
intent in this caſe may be tried and found by circumſtances of fadl, 
by words, letters, and a thouſand evidences beſides the bare doing of 
the fact. 
As in caſe of thoſe many aQs, thar prohibit lading of wool, gold, 
filver, &c, with an intent to tranſport the ſame, whereby ſome are 
made felony, &c. the intent ſhall be tried in thoſe cates (being 


| . « Co + $ | 
(4) Co P P I F joined 
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joined with an aQt) by circumſtances, that evidence the intent of that 
aQion, for tho bare intentions cannot receive any trial, yet intenti- 
ons joined with an overt-act, as here, importation, may be tried and 
diſcovered by circumſtances. 


So that it ſeems the very importing of counterfeit money pur mer- 
chandizer, Wc. to the intent to merchandize or make payment there- 
with, tho no ſuch merchandize or payment be aCiualiy made, is | 


treaſon by this ſtatute, if the party importing know it to be ſach, and 
that as well his intent as his knowledge lies im averment and proof, 
And thus far concerning treaſons relating to money. 


CHAP. XXI. [230] 


| Concerning high treaſon in killing the chancellor, &c. 


COME ſhortly to treat of the taſt kind of high treaſon declared 


4 by this act. 
Si home tuaſ? chancellor, treaſurer, ou juſtice noftre ſeignenr le roy del 
un banck on del autre, juſtice in eyre, ou de afſiſes, & touts autre juſtices 
afſirnes de oyer & terminer, eſteant en lour place feſant lour office- 

IT. This ſtatute extends only to the aCtual killing of ſome of theſe 
officers, and therefore a confpiring to kill any of theſe without aCtual 
killing of any of them is not treaſon ; but if many conſpire to do the 


aCt, and one of the conſpirators actually do it, this ſeems to be treaſon 
in them all, that are abettors or counſellors ta do the at, as is before 


inſtanced in levying of war, and therefore. there 1s a particular aCt 
made 3 H, 7. cap. 14. that makes the confpiring the death of a privy 
counſellor to be felony {a}. . Tos 

If a man only ſtrike or wound one of theſe officers, tho in the exe= 
Cution of his office, this is a great miſprifion, for which in ſome caſes 

(a) But this a@ extends only to ſuch of- cafion of Robere Horley, Efq; (afterwards 
fenders, as are the king's ſworn ſervants, earl of Oxford) being itabbed by Anthony 
whoſe names are entered in the cheque= Guiſcard, who was then under examination 


roll of the king's houſchold, and who is before acommittee of privy counctl, it was 
Under the ſtate of a lord; and according to enaRed, © That whoever ſhou!d unlawfully 


lord Coke's opinion the conſpiracy muſt be 


plotted to be done within the king's houf- 
hold. Co. P. C. Þ- 39 by this ſtatute the of- 


tender was not deprived of the benefit of 
the clergy ; but by g Ann, cap, 16, on 0c- 


« attempt to kill, or ſhould unlawfully at- 
« fault, ttrike or wound a privy counſellor 


©& jn the execution of his office, ſhall ſuffer 


© death as a telon without benefit of clcr- 
© BY» 


0:4 ths 


4 . 
45 : 
6 
. 
\ 
$1 «f 
; 
a 
o o _ 
1 PF 
4 
5 
y ws 
- - ” 
. $ % 
4 » 
T 
PAL 
5 
bs 7. 
» : 
_ 
F þ 2» 
pn " fe 
* 1 { 
1: "<= 
” = 
we  - 
& v4; 
wi 
# "uy - 
% y I 
0 
by. 
@.-* 
” 9 
= 
; 
-£ 
j \ 
W_ 
_— 
iy Ll 
"* It's 
_ 
= 4 » [2 
T5 
, ; 
f\ al * o% 
*% ; L 4 
4 l 
; _ 
i . . 
= 
= 
LY N oo 
'N —_— 
. _ 
6. 6 
M 
i ww qic4 
+ x 
* bs 
4 de 
1 4 
i A 
_— 
%s 
/ 30-1 
 þ 
"1 
_ 4 
: * l 
"- n 
: Tn 
44 
i 
Ky 
. [5 c ty \ 
a 4 
of. 1 
i . 
” db. . 
| g* 2 
_ 
oo 
\ Ll 
| JP 
vt 
4 7 % o 
T2! 
is = 
v 4 - 
Wo 
C = : 
Wo 
- " + 
ALA 
 ——_ 
T06 
TI: 
A " 
{KS 
ft, bi 
1% nn 
.& 
o 
3 WW 
#4 "1 
: «© - ly 
: v1 
x P 
"_" 
% " 
> 
LF 
: 
H 
7 


230 HISTORIA PLACITORUM CORONE, 


the offender ſhall loſe his hand /b), as was once done in the caſe of 
my lord chief juſtice Richard/on fitting as juſtice of gyer and terminer, 
Þut it is not treaſon within this a, 
IL. This ſtatute extends to no other officers but aka above. 
[23 ] named, and therefore not to the lord ſteward, conſtable, ;: -- 
ſhal, admira!, or lord of pariiament, tho in the exerciſe of their office. 
| it may be murder, but not treaſon. Co. P. C. p 18. 

A juſtice of pcace, tho there be an the end of his commiſſion of the 
peace, nec non ad diverſa felomas, malefatta audiend” && terminand', 
is not 2 juſtice of oyer and terminer within this aR, for the juſtices 
of oyer and terminer are intended ſuch, as have their commiſſion a/ 
audiend” & terminand', &c, as the principal deſignation of their office ; 
and thus it is in divers ſtatutes alia, that ſpeak generally of juſtices of 
oper and terminer (c}). 

But a juſtice of peace may be alſo a juſtice of oyer and terminer by 
another commiſhon, as many times they are, and then they are within 
this ſtatute, when they are fitting by virtue of that commiſhon. 
- The lord keeper, when there is a lord chancellor alſo, as there may 
be both at the ſame time, ſeems not to be within this law : but if there 
be no lord chancellor, then the lord keeper is within this act, for by 
| the fatute of 5 Eliz. cap. 18. their office is declared to be the ſame to 
all intents and purpoſes, as if the lord keeper were lord chancellor. 

But the commiſhoners of the cuſtody of the ſeal 4) or for the 
treaſury are not lord chancellor or lord treaſurer within this a, and 
therefore at ſuch times as the treaſury hath been in commiſſion thoſe 
commiſhoners have not the fame power as the lord treaſurer, as in_ 
cafes of writs of error by the ſtatute of 31 E. 3. cap. 12. (e) in the 
exchequer before the lord chancellor and treaſurer, and ſo for the 
ſetting of the prices of wines by the ſtatute of 7 E. 6 (f) neither do 
. they fit as lord treaſurer in the exchequer-chamber, as judges of equity, 
| [232] It extends not to the chancellor and under treaſurer of the 

L922 exchequer, nor to the chancellor of the county palatine of 
Lancaſter, nor to the lord privy ſeal, for theſe are ſpecial officers and 
of a lower rank, than the lord chancei!or or treaſurer. 

HI. The third qualification of this treaſon is, that it muſt be e/teants 
en lour places, feſant lour offices ; wherever the ſeal is open, whether 


(6) 3 Co Inft. 140. (e) See alſo g1 Eliz, cap, 1. 
7 gt 118. 6, Cro. Eliz. 37, 697, (f ) This power is given by 37- H, 8. caps 
ut it ſhould ſeem, that now the tick * 26608 was revived by the 5 


are ithin the aGt, fince by 1 WV, & M. ſefſ, 6 za. 6. cape 17+ but there 1 is nothing of it 
1. cap. 21. their office i 1s / Sac) to be the inthe 7 £.6. 

ſj2me, and they to have the ſame juriſdic- 
tion and privileges, as lord chancellor, 


11] 
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in the court of chancery or in the chancellor's houſe, the chancellor 
or keeper there ſealing writs is /eants en ſon place, feſant ſon office. 

And the fame law ſeems to be, if he be hearing of cauſes in 

his chamber, for tho antiently the hearing of cauſes upon Engli/e 
bills was. rare, yet uſe hath ſufficiently obtained to give it the ſtyle 
of feſant ſon office, 
Quere, touching the lord treaſurer's diſpatching buſineſs in his 
houſe, whether this be ſeant in /on place, but fitting in the court 
of exchequer, or exchequer-chamber, or in the ſtar-chamber, when 
it tood, had been ſcant in ſon place, &c. 

The place for - the juſtices of the ſeveral courts are the courts 
themſelves, where they uſually or by adjournment fit for the diſpatch 
of the buſineſs of their courts. 

And ſo much ſhall ſuffice for this treaſon alſo. 


1 Hawk. P, C. 41. 4 Black, Com. c. vi. p. 84. 


CHAP. XXII. Tag] 
Concerning principals and acceſſaries in treaſon. 


EFORE I leave the diſcourſe concerning high treaſon it is ne. 
 cefſary to, conſider, whether or how all are amgels in high 
treaſon, 

In caſes of felony there are two ſorts of principals, 972. principals 
in the firſt degree, that do the fat, be it in murder or any other fe- 
lony, and principals in the ſecond degree, that are preſent aiding and 
abetting the felony. 

And regularly in felony there are two ſorts of acceſſaries, 1. Ac- 
ceſlaries before the fact, which are not preſent, but yet counſelling, 
commanding, or abetting the felony, but in manſlaughter no tuch 
acceſlarics can be before : and 2. Accefaries after, ſuch as knowing 
a felony to be done by ſuch a man do yet receive or maintain him, 
unleſs it be a wife receiving her huſband (a); of this hereafter in Its 


due place. 
Now in treaſon thus far it 1s agreed of all hands, 1, That there are 


no acceſſaries 4 parte ante, but all ſuch as counſel, conſpire, aid, or 
abet the committing of any treaſon, whether preſent or abſent, are 


(©) Vide ſupra, p. 47 | 
all 
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all principals. 2. It is likewiſe agreedof all hands, than in all treaſong, 
except that which concerns» counterfeiting the great or privy ſeal, or 


money, whoſoever knowingly receiyes, maintains, or comforts a 


traitor, is a principal in high treaſon. Co. P. C. 16, 138. and {© it 
3s there cited to be reſolved in the cafe of Abington, who received Gar- 
xet, that was one of the conſpirators in the powder treaſon : that 
which hath occafoned the doubt hath been the reſolution in Conyers 
caſe, Dy. 296. who was indicted, that proditoris receptdſſer, &c. 
Fairtax, ſciens ipſum diverſas pecias monete ad ſamilitudinem monete 
[> 4] Anglie Vocat ſhillings as falſo metals  Fabricaſſe ; upon this 
on he and others were diſcharged, becauſe it was miſprifion of 
treafon only, and not treaſon ; but this opinion is contradicted by 
my lord Coke, Pla. Cor. p. 138. and yet it is faid by the ſame author, 
Paſche 9 Fac. 12 Rep. $1. the receiver of a counterfeiter of the ſeal 
OF MONey 18 no traitor. 
 Wewill fee therefore in what caſes an aQt ex fo? fafo will bes 
_ treafon in relation to the aid of him, at. committeth this or any 
other treaſon. 

A man 1s impriſoned for treaſon, the gaoler voluntarily ſuffers him 
to eſcape, this is treaſon in the gaoler. Stamf. Pl. Co. 32. 

If a perſon be arreſted for renſons he that reſcues him is guilty 
of treaſon. 

And ſo if a man be impriſoned for treaſon, and ks ws | 
or any other perſon breaks the priſon, and lets out the party 1mpri- 
ſoned for treaſon, this is treaſon in the party that breaks the priſon. 
1 H.6. 5. Stamf. Pl. Cor. 32. nay, if a ſtranger breaks the priſon 
and lets out one there impriſoned for treaſon ; this is held treaſon, 
tho he that breaks the priſon knew not that any there was impri- 
| ſoned for treaſon ; ſo reſolved by ten judges, P. 16. Car. Croke 583. 
Benſted's caſe ; but my lord Coke holds that he muſt be knowing it. Co. 
Mag. Cart. ſuper flatutum de frangentibus priſonam (b ). 

Rot. Parl. 2 H. 6. n. 18. in ſchedula. Mortimer was committed 
to the Tower of London for ſuſpicion of treaſon ; and 23 Feb. 2 H+ 
6. was indicted, qudd per covinam, confederationem & aſſenſum Wil- 
ielmi King, Gc. pro diverſis denariorum ſummis eidem Willielmo 
King per prefatum Johannerm Mortimer promiſſis, idem Johannes 
turrim predift” falſe & proditoris fregit : the indictment was removed 
into parliament, and John Afortimer likewiſe brought into the par- 


(b) 2 Ce. Irft. 590, 


lament 3 
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jament : the commons defired the duke of Glouceſter (then commiſ- 
Goned to hold the parliament) that the indiftment might be affirmed, 
and that Fohn Mortimer de prediftis prodittombus & feloniis convin= 
catur: thereupon the duke and lords at the requeſt of the commons 
affirm the inditment by aCt of parhament, & guid pre- [235] 
diaus Johannes Mortimer de proditionibus & feloniis pradiftis 
convincatur, & quod trahatur per medium crvitatis, & ſuper furcas de 
'Tyburne ſuſpendatur, & ad terram projiciatur, & caput ejus amputetur, 
& interiora ſua comburantur, & corpus ejus in quatuor partes dividatur, 
& caput ejus ponatur ſuper portam pontis London, G&c. & quod bona 
| & cdtalla, terras & tenementa ſua, tam in dominico, quam in reverſiones 
domino regi forisfaciat. | | 
So that it ſeems, tho the ſtatute of 25 E. 3. ſpeaks not of theſe 
offenſes, yet they are in a manner incidents, and virtually included 
within the original offenſe, and therefore theſe caſes of voluntary per- 
miſſion to eſcape, reſcue, breach of priſon, tranſlate the original of- 
fenſe upon him, that commits it by the common law ; and theſe 
would be treaſons as well in the caſe of counterteiting of coin, as 
other treaſons. | F 
But herein theſe things are obſervable, 1. This judgment in Aor- 
timer's caſe is not at all now in force, nor binding, for the ſtatute of 
1 Marie repeals not only enacted treaſons, but declared treafons, that 
were not within 25 E. 3. and 2. That therefore at this day, if one 
be committed for ſuſpicion of treaſon, and another break goal to let 
| him out, yet unleſs the party impriſoned were really a traitor, this 
is no treaſon at this day. 3. But if he were really a traitor, then 
breaking of the priſon to enlarge him is treaſon, and a treaſon of a 
greater guilt, than a knowing receiver, and then it is treaſon by vir- 
tue of the common law, for it is a kind of incident; the like of a 
receiver of a traitor, or a goaler that ſuffers him voluntarily to eſcape, 
thoſe are incident treaſons by the common law, and virtually inclu- 
(Qed in the Natute of 25 E. 3. as well as a receiver of a traitor know- 
ingly, es 
_ The differences therefore ſeem to be theſe, which ſtate and recon- 
cile the whole matter. 
Firft as for new treaſons. If an a of parliament ena a new 
; treaſon, and that the offender, his counſellors, abetters, and aiders 
thereunto ſhall ſuffer as traitors, this doth not make receivers or com - 
torters after the fact guilty of treaſon, for expreſſium facit ceſſare taci- 
| | TUM ; 
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"py" fum ; ſuch a clauſe we ſhall find in the ſtatute 23 Els. cap. 
[23 ] 2. for a new felony (c), 5 Elzz. cap. 1. in a caſe of a proy.;. 

zzre (4d). G 
If an offenſe be made treaſon | in the olivader: his procurers, 


pp w-ASA 


to me for the fame reaſon it doth not make the knowing receiv+:5 
traitors, unleſs the words recezvers or comforters be alſo inferted : for 
the former words import an offenſe preceding or concomitant to the act 
of treaſon, but the latter' words receivers and comforters are after the 
offenſe, and ſo of another nature : and this difference appears expreſsly 
by the ſtatute of 13 Eliz. cap. 2. where abetters, procurers, and coun« 
fellors are made guilty of high treaſon ; but recezvers and comforters (e) 
after the faCt are ouly within the ſtatute of premunire ; the like in 27. 
Eliz. cap. 2. where the coming of a prieft, &c. is treaſon, but his 
receiver, aider, or comforter is felony: fo 5 & 6 E. 6. cap. 1t. and 1 
Eltz. cap. 5. the offenders, their counſellors, abctters and procurers, and 
ett and every their aiders and comforters EnOWwINg the fame extend to 
knowing receivers. 

'The word { aid) 18 of ſomewhat a more doubtful extent, yet we 
ſhall find in thoſe ftatutes and ſome others the word aid to be applied 
to an aiding after the offenſe, and not in it or to it; but it ſeems to me, 
that when it 1s joined only with thoſe that import a conſent to the of- 
fenſe, {as procurers, counſellors, aiders, abetters, or counſellors, con- 
fenters and aiders ) as in the ſtatute of 5 E/iz. cap. 11. for clipping» 
18 Eliz cap. 1. for impairing 1 Mar. /e/. 2. cap. 6. for counterfeit- 
ing foreign coin, it muſt be conſtrued of thoſe that are azders in the 
offenſe, and not bare receivers of the perſon. 

But in all new treaſons, thoſe that reſcue him from orifon, or ſuf- 
fer him voluntarily to efcape being lawfully committed to his cuſtodys 
tho theſe are not expreſsly contained in that new aEt of treaſon, yet 
they are traitors by a neceffary conſtruQtion of law upon the act 
itſell ; but if the aCt, be general, making a man a traitor for ' 

[237] ſuch an a@ without mentioning in what degree his aiders, 
or abetters, comforters, or receivers ſhall be, it ſeems probable, that | 
the receiver, knowing it, is thereby virtually made alfo a traitor ; 


(c) The words of this ſtatute are, aiders, lors, aiders, aſſiſtants, and comforters. 
procurers, and abelters. | (e) The words in this place of the ſta» 

(d) The words of this ſtatute are more tute ate, aiders, comforters, Or maintaine 
extenhive, VIE.» abeticrs, precurers, Counſel. ers, 


this, 
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this, I ſay, ſeems probable, but moſt certainly procurers, conſenters, 
and aiders to the fact are thereby traitors, tho not ſpecially {fo 
enatted ; this is agreed in Conyer's caſe, Dy. 296. Co. P. C. 16 W 
133, 

Secondly, As touching treaſons within the act of 25 E. 3. 

The procuring, counſelling, conſenting, or abetting ſuch treaſons, 
tho rot ſpecially expreſſed in that ſtatute, is treaſon within that ſtatute. 
Co. P. C. cap. 64. p. 138. and ſo is the receiving of a traitor, or a 
 goaler's voluntary permitting him to eſcape, if he were in truth a 
traitor. 

In caſe of the knowingly receiving of a perſon guilty of coun- 
terfeiting of coin, or of the great ſeal, there is diverſity of opinion, 
M. 12 & 13 Eliz. Dy. 296. and my lord Coke himſelf in his 12 Rep. 
p. 81. 9 Fac. ſays, that it is not treaſon, and yet Pla. Cor. cap. 64. 
p. 138. he holds it treaſon, tho this latter opinion is the more pro- 
bable, the former is more mercitul. 

But in all other treaſons againſt the king within the ſtatute of 25 
F. 3. the receiver of a traitor knowingly makes the receiver a traitor : 
| this was Abington's caſe for receiving Garret guilty of the ' poder 
treaſon, Co. P. C. p. 138. 

Only this difference is to be obſerved, he, that being committed 
for treaſon breaks priſon, may be indicted for breaking of priſon be- 
fore he be conviCt of the principal offenſe, for which he was com- 
mitted, but not of treaſon, but it will be only felony by the ſtatute 
de frangentibus priſonam, for this ſtatute de frangentibus firiſonam 
makes it not treaſon; and if it did, yet the ſtatute of 25 E. 3. makes 
it no treaſon, becauſe not within the ſame ftatute, and conſequently 
1 Mar. cap. 1. exempts it from being treaſon ; but he, that reſcneth 
a perſon impriſoned for treaſon, or ſuffers him voluntarily to eſcape, 
ſhall not be arraigned for that offenſe, till the principal offender be 
convict of that offenſe : for if he be acquitted of the principal offenſe, 
the gaoler, that ſuffered the eſcape, and he that made the 238] 
reſcue ſhall be diſcharged ; and the like in felony. Coke Mag. | 
Car. ſuper flat. de frangentibus priſonam, fi. 592. and the reaſon, is be- 
cauſe tho reſcuing a perſon charged with treaſon, or ſuffering him 
wiltully to eſcape be a great miſdemeanor, yet it 1s not treaſon, un- 
leſs in truth and reality he were a traitor, for a man may be 
arreſted or impriſoned under a charge of treaſon, and yet be no 
traitor, 


And 
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And tho the receiver of a traitor, knowing it, be a principal traitor, 
and ſhall not be ſaid an acceffary, yet thus much he partakes of an 
acceſſary, 1. That his indictment muſt be ſpecial of the receipt, aud 
not generally, that he did the thing, which may be otherwiſe jn 
caſe of one, that is a procurer, counſellor, or confenter ; thus it was 
done in Conyer's caſe, Dy. 296. 2. That if he be indicted by a &.. 
veral indictment, he ſhall not be tried till the principal be convicted 
(f), upon the reaſon of the goaler and reſcuer before given, tor the 
principal may be acquitted, and then he is diſcharged of the crime 
of receipt of him. 3. It he be indicted ſpecially of the receipt in 


the ſame indiftment with the principal offender, as he may be, yet 


the jury muſt firſt be charged to inquire of the principal offender ; 
and if they find him guilty, then to inquire of the receipt, and if the 
principal be not guilty, then to acquit both ; and accordingly it was 
ruled in 4rden's caſe {g ), ; 

For tho, in law, they be both principals in treaſon, and poffibly 


proceſs of utlary may go againſt him, that receives, at the ſame time 
as againſt him, that did the fact; and tho the principal appear, pro- 
ceſs may go. on againſt the other (otherwiſe in the ' caſe of an ac- 


ceflary in felony, Stamp. Pla. Cor. 47.) yet in truth he is thus far an 


acceffary, that he cannot be guilty, if the principal be innocent. 


How far Mortimer's caſe agrees with law at this day, videbimus 
infra, & vide ſupra. 
That, which will not make an acceſlary to felony after the fat, 
[239] . | AT. 2Eve nl | ſendi 
= will not make a man principal in treaſon ; therefore ſending 
of a letter for his deliverance, or ſpeaking a good word for him, &c. 


| will not be treaſon. Stamf. P!. Cor. 41. b. how far charitable re- 
lief will do it, v:de infra ſuper flatutum 13 Eliz. cap. 1. 


Foſter 213: 341. 347. I. Hawk, P, C\, ch, xvii. $, 39+ & ch. xx. $. 44 Folt. 341+ 


(f) See poſftra Book II. cap. 38. And raghon) was not at that time conviRted, 
therefore the conviftion of lady Alice Liſle, nor indeed was there any proof that ſhe 
7 Fac. II. was contrary both to law and at that time knew he had been in the 16s 
reaſon, for that Hicks the principal (for bellion. State Tr. Vol. IV. pe 105» 
karbouring whom ſhe was convicted of {(g) x Ard, ne 154+ f+ 1090 


CHAP. 
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CHAP. XXIII. 
Concerning forfeitures by treaſon 


AVING gone thro the ſeveral treaſons declared by this ſtatute, 

I ſhall now proceed to what follows in this ſtatute, which is, 
1. Touching forfeitures of high treaſon. 2. Touching declaring of 
treaſon by parliament, and under this head ſhall conſider thoſe ſe- 
veral declarations and new enaRted treaſons ſince the ſtatute of 25 
E. 3. and how they ſtand ar this day. 

The forfeitures for treaſon are either goods or lands. 

As to goods : the king's prerogative as to goods forfeit for treaſon 
is the ſame as to forfeitures for felony, only there ſeems to be ſome 
difference in relation to grants thereof. 22 4. 49. The king grants 
to the maſter of St. Leonard's Omnia bona & catalla tenentiim ſuorum 
fugitivorum, & felonim qualitercunqgue damnatorum. A tenant of the 
maſter's was convict and attaint for killing of the king's meſſenger, 
which at that time was held high treaſon ; it was ruled, that the 
maſter ſhall not have the goods of this perſon by force of this gene-= 
ral grant. 

As to lands this ſtatute of 25 E. 3. goes farther, Et | ſi a entendus, 
ge leſs caſes ſuiſnoſmes doit eſtre adjugge treaſon, ge ſe extend a niſtre 
 fergneur le roy & ſa royal mejefly, & ae tiel manners de rreaſons le for- 
feiture des eſchetes appertenont a noftre ſeigneur le roy, ct bien ac terres 
_ & tenements tenus des autres, come de lui meſme. 


I ſhall here examine, 1. Of what lands the king ſhall have 


the eſchete upon attainder of treaſon, and 2. In what manner [ q ] 


or degree he ſhall have thoſe eſchetes. 3. Where a ſubject in point 
of privilege or franchiſe ſhall have theſe royal eſchetes. 
I. As to the firſt of theſe, what lands are forfeit to the king by 


attainder of treaſon, my lord Coke, Pl. Cor. p. 19. gives a full ac- 


_ count of them, which I ſhall repeat with ſome additional obſerva- 
tions +1, At common law the lands entailed were forfeited for treaſon, 
becauſe it was a fee-ſimple conditional ; but by the ſtatute 77. 2. de 
dons conditionalibus the forfeiture of lands entailed, even in caſe of 
treaſon, was taken away, and the general words of this ſtatute of 25 
E. 3. doth not repeal the Ratute of J7e/Im. 2. 


But 


Is 


32 


Lt 
x 
e 
& 
: 
' 
$ 
[1 
t 
: 
' 
4 
4 1 
| 
.N 
t * 
: 
= » 
; 
i 
4 
N . 
% 
- 
þ * 
v 
” 
C % 
K 
b \ 
= 
t 
: Z 
F 
'» \ 
[7 
: 
: 
- 
b q 
f ; 
; 
Li * 
i | 
U 
b5 by 
* i, 
i 
" 
: 
> i 
i .* 
n \ 
: 
: = 
Ul . 
o 
: 
$ = 
L l 
: 
bo 7 
! 
#| » 
Y 
[i 
«| 
t 
f 
: R 
þ a 
[ n 
b q 
, 
- a 
f * 
1 
[ 
5 _ 
b Ky 
i 
4 - 
4a 
[2 
: , 
$ A; 
> « 
v y 
» bh 1 
; : 
1 
» 4 
: ws 
y 
I 
4 in 
N "RJ 
; , 
"= 
*g a 
5 ” 
Q b, 
. o 
4 
 _- 
L 4 
822 
4 bd a 
+a 
F, % 
8-4 
"Y; 
P. 
| 4 
/ *, 
9 af 
4 " 
* 
/. 


_— 
—G- 


4 
Þ 


Mr. Fe RR 7 wt 
- " 
Os ooo AS<oos vos ye IE RG SH 


© 4. i» Po 2 nYbs oe ee #, ne LET 
i an uh WF . pgs = > 8 


©; 35 229; erode rat: mewn ns, a 
v "EI wa —_ . b F4-GS = a % on 


— 


EEE 


pains gr ng 


--M 


240 HISTORIA PLACITORUM CORONZ. 


- But ſome later ſtatutes have given to the king the forfeiture for 
treaſon of lands entailed : the ſtatute of 21 R. 9. capt. 3 did pive the 
foefeiture of lands entailed to the king for the treafons therein men. 
tioned ; but that ſtatute with the whole parliamcat of 21 R. 2. was 
repealed by the ſtatute of 1 FT. 4. cap. 3. 

_By the ſtatute of 26 H.8$ cap. 13. in fine lite entailed are for. 
feited by attainder of treaſon, Viz. * All ſuch lands, tenements, and 
* hereditaments, which any ſuch offender hall have of any eſlate 
&* of inheritance in uſe or poſſeſſion, by any right, title, or mcans, 
« within any of the king's dominions at the time of any ſuch trea- 
& ſon committed, or at any time after, ſaving to all perſons, other 
& than the offenders, their heirs and ſuccefors, and ſuch perſons as 
« claim to any of their uſes, all ſuch right, title, intereſt, poſleſ(- 
« fion, &c. as they might have had if this a& had not been 


& made.” 


—— And by the ſtatute of 33 H. 8. cap. 20. (a) *© That if any perſon 


<& be attaint of high treaſon by the courſe of the common law ſuch 
&* attainder ſhall be of as good force, as if it had been by parliament; 
« and the king, his heirs and ſucceſſors ſhall have as much henefit 
by ſuch attainder, as well of uſes, rights, entries, conditions, as 
poſſeflions, reverſions, remainders and all other things, and ſhall 

« be deemed in the aCtual and real poſſeſſion of the lands, 
[241 1] ©« tenements, hereditaments, uſes, goods, chattles, and all 
* other things of the offender, which his highneſs ought to have, 
if the attainder had been by authority of parhament, without any . 
office or inquiſition to be found for the ſame, ſaving to all per- 
& ſons, (other than the offenders and their heirs and affigns, and 
& other perſons claiming by, from or under them or to their uſes 
after the treaſon committed) all ſuch right, title, uſe, poſſeſſion, 
entry, reverſion, remainder, intereſt, condition, fees, offices, rents, 


6c 


6 


66 


6c 


cc 


« annuities, commons, leaſes, and all other commodities, and here- 


& ditaments whatſoever, which they ſhould, might, or ought to have, 


« if this aCt had not been made.” 


And the ftatmie of 5 & 6 Ed. 6. cap. 11. is to the ſame Me. 
 'Theſe ſtatutes as to the forfeiture of lands entailed remain in 


force, and are not repealed by the ſtatute of 1 ar. and ſo it hath 


(a) Sce the cauſe of making this af 3+ Co. Rep, 10, b, 
been 
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keen often ruled, and particularly by all the judges in the lord Shef- 
field's caſe 21 Fac de quo puſtea. 

| And the reaſon is, becauſe the ſtatute of 1 Mar. cap. 1. enaCtings 
that no treaſon ſhall be, but what was enacted by 25 E. 3. and 
that no pains of death, penalties or forfeitures ſhall enſue for doing 
any treaſon, other than be in the ſtatute of 25 E. 5. theſe wordz 
other than be mentioned in the flatute of 25 E. 3. refer to treaſons, 
not to forfeitures or penalties ; and therefore tho by the Ratutes of 
'96 and 33 H. 8. new penalties, viz forfeitures of lands intailed, 
are introduced, this forfeiture is not repealed, but only new treaſons 
not mentioned im 25 FE. 3. fo that at this day, if tenant in tail be at- 
taint of treaſon, the eſtate-tail 1s forfeited, and yet this attainder 
works no corruption of blood as in relation to the heir in tail : vide 
the lord Lumley's caſe cited in Dowty' s caſe, 3 Co. Rep. 10. b. Grand- 
father tenant in tail, father, and ſon, the father is attaint of treaſon 
and dies, the grandfather dies, the land ſhall deſcend to the grand- 
child, for the father could forfeit nothing, for he had nothing to | 
forfeit; and the ſtatute of 26 #7; 8. that gives the forfeiture of te- 
- nant 1n tail, yet corrupts not the blood by the attainder of the fa- 
ther. 

And therefore it 18 agreed in the principal caſe, that if 
after 26 H. 8. and before 33 H. 8. which veſts all in the [242] 
king without office, if tenant in tail had been attainted of treaſon, 
_ and died in that interval, the land would have deſcended to his ſon 
till office found ; but otherwiſe in caſe of tenant in fee-firple attainted 
and dying before office, the freehold is caſt upon the king without = 
_ office, becauſe none could take it elle. | 

2. 'The king at common law and by virtue of this ſtatute was en- 
titled to a right of entry, where the party was in merely by difſeiſfin 
or abatement, but not to a right of eni'ry, where the poſſeſior was 7 
by title ; but at this day by virtue of the ſtatute of 33 H. 8. above- 
mentioned the king 1s entitled to a right of entry in both caſes, and 
that without office, but then there muſt be an inquiſition or ſeizure 
to bring the king into the actual poſſeſſion ; and if he grant it over 
before ſuch ſerzure, the grant mult be ſpecial, not of the land ſimply, 
but of the right to the land, otherwiſe neither land nor the right 
of entry paileth; it is fo 0 adjudged in Dowty's caſe, 3 Co. Rep. 
10. 6, 
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- committed a bare right of action touching any lands, or a right to 


two great caſes reſolved, that tread hard _ the heels of this Judg- 


| leaving ifſue, tho the feoffor, againſt his own feoffment, could not 


' number of juſtices. Bigott tenant in tail general makes a feoffment 


2717 H.8. commits treaſon, and 1s attaint of treaſon, and dies leaving 


"mm mt nan #y mug eng = 


—— 9m. ey 


| en dl 


3. If a perſon committing treaſon hath at the time of the treaſon 


reverſe a judgment given againſt him by writ of error, or a right to 
bring a formedon, or writ of entry, but hath no right of entry 
without ſuch recovery in ſuch action ; this right neither at common 
law nor by the ſtatute of 33 H. 8. is given to the king by the at- 
tainder of treaſon, 3 Co. Rep. 3. a. marquis of Wincheſter's caſe, 3. 
Co. Rep. 10. b. Dowty's caſe ſo adjudged ; but yet there have been 


ment. 

H. 15 Fliz. Pl. Com. 552. b. Wal ngham's caſe : Yyat tenant 
in tail of the gift of king Henry VII. the reverſion in the crown, 
made a feoffment in fee, and then was attaint of treaſon, and died 


claim. any right at the time of the treaſon ; yet it was adjudged, 1, 
That there remained in him ſuch a right of the entail, as was for- 
=  feited to the king. 2. And that the king was 7n as of his 
[243] reverſion, and ſhould not be ſubject to leaſes duly made by 
What before his attainder. 

21 Fac. in Camera Scaccarii Stone and Ned S cole, it was 
adjudged in B. R. and affirmed in Camera Scaccarii by the greater 


to the uſe of himſelf and his heirs ; and before the ſtatute of 26 or 


iſſue inheritable to the entail, then a ſpecial ſtatute is made 31 AH, 8. 
whereby he was to forfeit all eſtates and rights ; yet it was adjudged, 
I. That againſt his own feoffment the tenant in tail could have no 
right, and therefore if the caſe had ſtood barely ſo, the right of the 
entail could not have been forfeited by the attainder. 2. But when 
an eſtate returns to him, that is forfeited by the attainder, the king 
ſhall hold this eſtate diſcharged of the right of the old entail, and 
that right ſhall never revive to the iſſue. 3. That the retroſpeC of 
the king's title by the attainder ſhall over-reach and avoid the re- 
mitter, which was wrought in the iſſue before the king s aQtual fciſin 
by the attainder or office thereupon, 
But it is to be noted, that if the king makes a _w_ in tail, ſaving 
the reverſion to himſelf, the attainder of treaſon of ſuch tenant mn 
tail ſhall not bar his ifſue, becauſe the ſtatute of 34 H. 8. cap. 20- 
enacts, 
, 
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erafts, © That the heir in tail in ſuch caſe ſhall have the lands, any 
_ & recovery, Or any other thing or things hereafter to be had, done, 
« or ſuffered by or againſt {ſuch tenant in tai] ro the contrary not. 
« withſtanding ;” which a& coming after 26 H. 8. and 33 Hs. 
that gave the forfeiture of lands entailed, 1s a repeal of thoſe ſtatutes 
as to this caſe, and a reſtitution of the ſtatute de dons conditionalibus 
in this ſpecial caſe : and therefore, where in Plowden's Commentaries 
(Walſingham's caſe) Wat, who was tenant 1n tail of the gift of 
the crown, the reverſion in the cr own, was attaint of treaſon 1 ar. 
he had not forfeited his land by virtue of the ſtatutes of 26 or 33 
HF. 8. if there had been no more in the caſe; but in that caſe he 
loſt it, becanſe by a ſpecial aft'of 1 & 2 Ph & Mar. that attainder 
was confirmed, and farther it was enaCted, * That he ſhould for- 
« feit all the lands, tenements, and hereditaments, whereof 

« he or any to his uſe was ſferzed the day of the treafon [244] 
« committed, ſaving the -right of all perions other than the perſon 
« attainted and his heirs, and all claiming under them after the 
« treafon committed ;” and this act coming after 34 1. 8. cap. 20. 
repealed that a&t as to this caſe, as the aCt of 34 7. 8. repealed the 
atts of 26 and 33 H. 8. as to entails of the gift of the crown, where 
the reverſion continues in the crown. 

But ſince all theſe ſtatutes it is enaCted by the ſtatute of 5 & 6 
E4. 6. cap. 11. * That every offender being lawfully convict of 
_* any manner of high treaſon according to the courſe and cuſtem 
* of the common law ſhall loſe and forfeit to the king's highneſs, 
© his heirs and ſucceſſors, all ſuch lands, tenements, and heredita- 
4% ments, which any ſuch offender or offenders ſhall have of any 

« eſtate of inheritance, in his own right, in uſe, or poſſeſſion, 
* within this realm of England, or elſewhere within the king's 
* dominions at the time of ſuch treaſon committed, or at any time 
« after:” this a& coming after 34 H. 8. makes lands of the gift of 
the king in tail ſubjeC to forfeiture for reaſons, as well : as other 
lands entail. 16 Eliz. Dy. 332. 6. 

4. At common law the king . was not entitled to a condition, that 
was 1n the party attainted ; but now by theexpreſs words of the ſtatute 
of 33 Fl. 8. the king is in ſome' caſes entifled to a condition .of re- 
entry belonging to the party attainted, viz. not to the land itſelf 
but to the benefit of that condition, which might reduce the land into 
the poſſeſſion of the party attainted, af he had not been attainted, 
#2 and 
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and now to the benefit of the king : but herein this difference is 
to be obſerved. 


1. If the condition be ſuch, as that the ſubſtance of the tho, 


| mance thereof is not bound up ſtriftly to the perſon attaint, then 


ſuch a condition is given to the crown, and he may *'perform it, 


as the party himſelf _ have done in cafe the condition hath a 


continuance. 


7 Co. Rep. 11. b. Englcfield's caſe : Sir Fraxel Englefield conveyed 
his lands to the uſe of hunſelf for life, the remainder to 

[245] his nephew and the heirs male of his body, &c. with a pro- 
Vi/o, that in as much as he might turn prodigal, and therefore for a 


| bridle to him, if Sir Francis by himſelf, or any other during his life, 


ſhould deliver or offer to his nephew a ring of gold to the in- 
tent to make void the uſes, then the uſes ſhould ceaſe—Sir Francis 


is attaint of treaſon ; it was ruled, that the queen in the life-time of 


Sir Francis may by commiſſion, &c, tender the ring and make voia 
the uſes, for it was not perſonally annexed to _ but _ be 
performed by the queen. 

This cafe was judged Af. 33 & 34 Elts. but i it was not thought 
fafe to rely upon this judgment ; but 35 Elz. cap. 5. there was a 
ſpecial act of parhament reciting the attainder- and the conveyance 
with the proviftio : © And it 1s declared and enaQted, that the attain- 
«« der be confirmed, and that the queen was lawfully entitled to 
take benefit and advantage of that proviſo in the ſame form, as 
Sir Francis Englefield mnght have done, and that the faid grin 
or condition was well performed by the queen's commiſſion :” 


66 
«6 


But ſuppoſe Sir Francis had died before the queen had made the 
tender, then the condition, which was only limited to him during his 
life, had been determined, and the queen could not have tendered, 


for the attainder could not lengthen the condition longer than the 
firſt limitation;' but on the'other ſide, if the condition be appropriated 


' and applied to the perſon of the party attaint, then ſuch condition 


is not given to the crown. 


"The duke of Norfolk's caſe T1 "Elin / h J cited | in Englefield's caſe 
£0 o be adjudged and then agreed by the court : the duke conveyed land 
to uſes, provided that if he ſhall be minded to revoke, and ſhall 
ſignify his mind in writing under his proper hand and ſeal fub- 


(b) 7 Co. 13. 8. 
ſcribed 
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{cribed by three witneſſes, that then the uſes ſhould be revoked ; 
it was ruled, that this condition was not given to the crown by his 
attainder. 
9. Car. 1. B. R. Sir; Iam Shelly (c} ak feoffinent to the uſe 
of himfelf for life, the remainder to his firſt, ſecond, third, 
and other ſons in tail, provided, that if Sir liam Shelly at £249] 
any time during his hife give or deliver, or lawfully tender to the feof- 
fees or any of them, their heirs or aſſigns, a gold ring, or a pair of 
_ gloves of the price of twelve-pence 7p/o Wilkhelmo tunc declarante & ex 
preſſante, that the tender was to the mntent to avoid the deed, that 
then it ſhould be void, and the feofees ſhould Rand ſerſed to the uſe 
of Sir Y/illiam and his heirs; and it was adjudged in the common 
pleas, that this' condition was fo perſonal, that it was not given to 
the king, but upon a writ of error im Þ. R. the court was divided ; 
Whitlock and Fones, that it was given, Croke and Dederiage, that 1t 
was not given to the king, & fic fletit, 

In the cafe of Y/heeler and Smith {d), Simon Mayne being poſ- 
| fefſed of the reftory of Haddenham for fixty years, in 1643. affigned 
it over to truſtees in truſt for himfelf for life, and afterwards to di- 
yers other truſts for payment of debts and other things, provided 
_ nevertheleſs and upon condition, that if the ſaid Szmon Mayne ſhall 
at the time of .his deceaſe have iflue of his body, that then and 
from thenceforth the truſtees ſhall ſtand pofſcefſed for ſuch perſon and 
perſons, and ſuch eſtate and eftates, as Simon AZayne by his laſt will 
and teſtament ſhall limit and appoint, and for want of ſuch limita- 
tion and appointment, in truft for ſuch after-born child ; provided 
alſo, that if the ſaid Simon Mayne ſhall hereafter during his life be 
| minded to make void theſe preſent indentures, or any uſe or truſt 
therein, or to limit new ules, and the ſame his mind ſhall declare 
or Ggnify under-his hand and ſeal in the preſence of two witneſſes, 
then the uſes ſhall ceaſe, and then the truſtees ſhall ſtand poſſefled 
' to ſuch uſes, as he by ſuch deed or writing, or by his laſt will and 
teſtament in - writing ſhall limit and appoint. Simpn Mayne was 
' guilty of the execrable murder of the king, had iffue a ſon, was 
attainted, and died without making any ſuch will or revocation or 


__ dclaration, and by aCt of parliament all the eſtates, which he had 


| (e) Seethis als by the name of Warner {d) See this caſe reported 2 Keb. 5644 
and Hardwin in Latch 25, 69, 102+ W, 608, 6103, 772. IJ Mod, 16, 38. 
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or any in truſt for him, and all rights, conditions, &c. were veſted 
in the crown, wbo granted this reCtory to the duke of York, and by 
[2 him the ſam. was granted to Sir /7ilam Smyth : it was 
47] adjudged in the common pleas, and upon a writ of error 
affirmed in the king's bench, P. 23 Car. 2. that Sir Y'lliam Smyt/, 
had no title to this reftory : 1. That this was a perſonal condi. 
tron and not given to the king, under his hand and under his proper 
hand, being all one in ſenſe and appropriate to his perſon. 2. 'That, 
if i: were given, yet the ſame expiring by the death of Mayne could 
not be performed after his death by the king. 3. Admitting it might, 
yet nothing but the condition was in the king, and not the reQory | 
Itſelf, till the condition performed. 4, That conſequently the reCtory 
paſſed not to the duke of Yor#, becauſe the conduion was not per- 
formed. 5. Neither the performance of the condition nor the be- 
nefit thereof paſſed to the duke by the general grant of the rectory, 
but it muſt have been ſpecially granted, or otherwiſe nothing paſſed, 
6. That here was no eſtate in truſt for Simon Jayne longer than 
during his life, becauſe the whole reſidue of the truſt was out of | 
him, and was not reducible back to him, but by a ſtrict performance 
of the condition or power, which was f{triftly tied to the perſon of 
Simon Mayne, and determined by his death, and therefore not given 
to the crown ; but if it had been given to the crown, and might by 
the crown be transierred to the patentee, yet it ſeems the patentee 
could not transfer 'or aſſign that condition over to another ; but this 
laſt queſtion was not moved, as I remember, for the reſolution of 
the former points made an end .of the caſe. 
5. At common law the king by attainder of treaſon was not en- 
titled to uſes or truſts belonging to the party attaint : thus it is recited 
to be the law by the-ſtatute of 27 7. $. cap. 10. and was one of 
the reaſons of. the making of that ſtatute for transferring of uſes into 
poſleſfion ; and hence it was, that in ſome general aCts touching 
treaſon, as that of 21 K. 2. cap. 3. and in moſt particular a&ts of 
attainder, that were made after that time, there was ſpecial proviſ:on 
made, that the parties attaint ſhould forfeit all the lands, whereof 
they or any other to their uſe were ſeized, and in moſt of thoſe acts 


proviſion was alſo made to fave from forfeiture ſuch lands, whereof 
[248] the perſons attaint were ſeized to the uſe of any other, 
- * * may be ſeen in the aCtts of attainder : vide Kot. Parl. 1 
E, 4. n. 18. 3 E. 4. n. 28, &c. 


And 


| 
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And yet, altho the ſtatute of 27 H.8. cap. 10. had executed 
uſes into poſſeſſion, ſo that after that ſtatute all uſes were drowned 
in the land, yet there have ſucceeded certain equitable intereſts called 
truſts, which differ not in ſubſtance from uſes; nay, by the very 
ſtatute of 27 H. 8. a 10. they come under the ſame name, viz, 
uſes or truſts: 

And by the ſtatute of 33 Hd. 8. cap. 20. there is a ſpecial clauſe, 
that the perſon attainted ſhall forfeit all uſes, &c. and the ſaving is 
to all perſons other than the perſon attainted, and his heirs, and 
all perfons claiming to the uſe of them or any of them. 

And what other uſes there could be at the making of the ſtatute 
of 33 H. 8. but only truſts, ſuch as are now in practice and re- 
tained in chancery, I know not, and yet ſuch hath been the opinion 
of men, or rather their neceſſity in reſpe& of frequent emergencies 
in eſtates and their diſpoſitions thereof, that theſe truſts ſince the 
ſtatute have not only been kept from being executed by the ſtatute 
of 27 H. 8. but have been held and uſed quite as other things dif- 
ferent from uſes, and from all thoſe burdens, with which uſes were 
incumbred by ſeveral as of parliament made before 27 H. 8. 
And therefore H. 55 Eliz. Croke, n. 2. B. R. Ridler and Punter 
{e), fuch a truſt not withing the ſtatute of 3 H. 7. cap. 4. or any 
other ſtatute of that nature. ; 

M. 16 Fac. B. R. Croke, n. 23. (f) the king made a leaſe for 
years to Sir John Duncombe of the proviſion of wines for the king, 
but in truſt for the earl of Somer/et, who was afterwards attainted of 
telony ; by the opinion of all the judges the king ſhall have this truſt, 
and fo if a perſon outlawed have a bond made to another in truſt for 
him, it ſhall be executed by an information in the exchequer-cham- 
| ber or chancery ; ; but it was agreed by them all, and ſo reſolved in 

Abingdon's caſe, that a truſt, if a freehold, was not forfeited by ats 
 tainder of treaſon. 

But how this reſolution in Abington' s caſe can ſtand with WO 
_ the ſtatute of 33. Z#. 8. I ſee not, for- certainly the uſes [249] 
there mentioned could then be no other than truſts, and therefore 
the equity or the truſt itſelf in caſes of attainder of treaſon ſeems for- 
feited by the ſtatute of 33 Z. 8. upon an attainder of ceſty ge truſt 
of an inheritance, tho poſlibly the land itſelf be not in the king, 


(e) Cro, Elis, 29ks ({) Cro., Jae, 022, Hob, 214+ 
P 4 But 
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But indeed, where the king or a common perſon is entitled to an 
eſchete by an attainder of felony, there, by the attainder of ceſly qe 
truſt in fee-fimple the land nor truſt doth not come to the King or 
lord by eſchete, for the eſchete is only ob defeftum tenentis, and in 
this caſe the king or lord hath his tenant, as before, namely the 
feoffee in truſt, who 1s to be attendant for the ſervices to the king or 
lord, and by the attainder of felony of the feotfee, the lord 
ſhall have his eſchete of the lands diſcharged of the truſt ; and be- 
ſides, an attainder of felony is not within the ſtatute of 33 H, 8 
cap. 20. and fo it was reſolved by all the court in the exchequer, //. 
21 Car. 2. wherein the caſe was thus { þ ). | 
10 Marti 1 Car. 1, a long leaſe of the manor of S909 Tracy came 
to Sir Ralph Freeman. 
4 Car. 1. The fee-ſimple thereof was conveyed to Sir George Sands 
and his heirs in truſt for Sir Ralph Freeeman, 
Fuly 1633, Sir George having ifſue two, ſons, Freeman Sands and 
George Sands, Sir Ralf} Freeman deviſed part of the manor to, 
| Freeman Sands and his heirs, and other part thereof to George the ſon 
and his heirs, and deviſed all the reſt of the manor to Freeman 
Sands and George his brother, . and all ſuch other ſons as Sir George 
ſhould have by Fane his wife, and their heirs, and made Sir George 
Sands and Ralph Freeeman executors, and pon i them to convey 
the term according to theſe truſts. | 
Ralph Freeman the executor refuſed, My George took adminiſtration 
alone to him and his wife cum te/tamento annex. 
1635. Freeman Sands died without utue, Geor ge VERS his brother 
and heir, 
[250] Afterwards Sir George by Fane his wiſe had iſſue another 
4 Freeman Sands, but no Conveyance was executed of the term 
or inheritance. | | 
©1655. Freeman Sands murdered his brother Gearge, who dying 
without iſſue all that right or truſt, that was in George the brother, 
deſcended and ſurviyed to Freeman. | 
11 Aug. 1655. Freeman the ſon was attainted of felony. 
23 Nov. 1655. Sir Gearge takes adminiſtration to his ſon George. 
'The land being held of the king, as of the manor of Ea/i-Green- 
wich, the king's attorney preferred an information againſt. Sir George 


Sands 


Fuldren, 


4 
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Sands in the exchequer-chamber to have a conveyance both of the 
term and inheritance to be executed by Sir George Sands unto the 
king, being the lord of whom the land was held; but it was una 
»oce reſolved, 1. That as to the inheritance, tho there were a 
truſt for George the ſon, and that truſt deſcended unto Freeman the 
murderer, as his brother and heir, and was in him at the time of 
the death of his brother and at his attainder, as to the greateſt part 
of the lands, and as to the reſidue of the lands the truſt was origt- 
nally for Freeman Sands, yet in- as much as Sir George Sands conti« 
nued ſeized of the fee-ſimple, and ſo was tenant to the king, tho , 
ſubject to a truſt ; yet the truſt eſcheted not to the crown, but Sir 
George held it diſcharged of the truft. 2. "That the term for years 
was not extinguiſhed in law by the acceſhon thereof to Sir George, 
as CXecutor or adminiſtrator, tho Sir George had the fee-ſimple, be» 
cauſe it was- en autre droit, that he had the term. 3. Thar if the 
term for years bad been a term in groſs in truft for the party at- 
taint, then by the attainder of felony the king had been entitled 
thereunto, not in point of eſchete, but by his prerogative, having 
bona & catalla felonum. 4. But this term being to attend the inhe- 
ritance the truſt thereof was not like the truſt of a chattle in groſs, 


. þut was to wait upon the inheritance (and otherwiſe it had been 
- impoſſible for the greateſt part to have deſcended from George Sands 


to his brother Freeman Sands, unleſs it waited upon the truſt of the 
inheritance) therefore the inheritance remaining in Sir George now 
dicharged of the truſt by the attainder of Freeman Sands. 

tae truſt of the term ſhall alſo remain in him, for at 1s a [251] 
kind of incident or appurtenant to the inheritance. 

And in this caſe the caſe of Sir /Yalter Raleigh was cited, which 
was Mich. 7 Fac. in Camera Scaccarii, Sir Walter Raleigh being 
pollefſed of a long term for years of the manor of Sherburn, intend- 
ng to obtain the inheritance affigned this term to his ſon an infant 
upon pretenſe for a truſt for his ſon, but really in truſt for himſelf. 

Sir Walter Raleigh then purchaſed the inheritance and made a ſet- 
tlement upon his ſon, but the ſame was defeCtive, whereby the fee- 
{imple remained in Sir Water. | 

1 Fac. Sir I/alter was attainted of treaſon, and afterwards the 
king granted all the goods and chattles real and perſonal of Sir 
Walter to Shelbury and Smith in truſt for Sir //alter's wife and 


or 
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Sir Falter Raleish was executed, and upon an information in the 
exchequer, . 7 Fac. it is declared and decreed, that the leaſe wag 
in truſt for Sir Y/alter, and therefore forfeited by his attainder, as 
well as if it had continued in him, and that it ſhould be cancelled, 
and not incumber the reverſion in fee-fimple. 
| $© that according to this reſolution this truſt for Sir Falter was 
not a chattle, for then it had paſſed to Shelbrry and Smzth; but it 
was 2 kind of appurtenant to the inheritance, and together with it 
was forfeited by the attainder, the conveyance of the inheritance 
being defeRive, and accordingly at this day it is held by thoſe that 
derived under the patent of king Fames.* Ren, 
| 6. At common law the king by attainder of treaſon was not enti. 
tled to any chattles, that the party had en autre dre:t, as executor, or 
adminiſtrator, or in right of a corporation aggregate. | 
But the huſband poſſeſſed of a term in right of his wife forfeits it 
by attainder of treaſon, telony, or out-lawry ; but as to lands of in- 
heritance, if the huſband be ſeized in right of his wife, and is at- 
tainted of treafon, the king hath the freehold during the coverture 
[252] and fo if tenant for life be attainted of treaſon, the king hath 
the freehold during the life of the party attainted; and fo he 

had before the ſtatute of 26 7. 8. by the attainder of tenant in tail, 

Touching forfeitures for treaſon by a corporation ſole, or aggre- 
gate, ſomewhat 1s obſervable. _ 

At common law and ſtill to this day in the caſe of a corporation 
aggregate, as dean and chapter, mayor and commonalty, where the 
_ poſſeſſions are in common in the aggregate corporation, nothing was | 
or is forfeited by the attainder of the head cf che corporation, as the 
dean, mayor, &c., | Sera? 

At common law a ſole corporation, as an abbot, biſhop, dean, 
prebendary, parſon, vicar, by attainder of treaſon forfeited to the 
king the profits of their abbey, biſhoprick, prebend, during their in» 
cumbency ; but their ſucceſſors were not bound by that forfeiture, 
for tho the profits as they aroſe belonged to their perſons, yet the 1- 
heritance was in right of their church, and ſo not forfeited. 

But by the general words of the ſtatutes of 26 and 33 H. 8. and by 
the excluſive ſaving of the rights of others, other than the ſucceſſors of 
the perſons attaint, theſe ſole corporations forfeited the inheritance, 
and their ſuccefſors were bound by ſuch attainder ; for it is apparent 


that Z. 8, had not only in proſpe& the diſſolution of —_ 
4 ut 
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hut had a reſolution to curb the clergy, who were : too obſequious to 
the pope and his power. 

And therefore there were ſeveral attainders of abbots of high 
treaſon, whereupon the king ſeized their poſſefſhons, as diſſolved 
thereby, as appears by the ſtatutes of 27 H. 8. cap. 28. and 31 H. 8, 
cap. 13. touching monaſteries, tho the king reſted not barely upon 
ſuch attainders; but by the ſtatutes of 27 and 31 HT, 8. their poſſeſ- 
ſions are ſettled in the crown by thoſe a&ts, and with _y agrees the 
book of Dy. 289. 

And therefore we may obſerve in the ſtatute of 1 Mar. f ef}. 2 cap. 
16. for the attainder of the archbiſhop of Canterbury a cautious pro- 
viſo was added, that it ſhould not prejudice his ſucceſſors touching 
the poſſeſſions: of his ſee ; this was to 2yoid the queſtion, that other- 
wiſe might have ariſen upon the general words of the forfeitures 
thereby enaQed. 

But now by the a& of 5 & 6 F4. 6. cap. 11. this matter 
ſeems to be ſettled, for whereas by the ſtatute of 26 HF. 8. [253] 
cap. 12. a perſon attaint of treaſon 1s to forfeit all the lands, which 
he had by any right, title or means, ſaving the right of others, other 
than the heirs and ſucceſſors of the perſon attaint, which confiſcated 
the inheritance of ſole corporations attaint of treaſon, the ſtatute of 
5&6 FE. 6. cap. 11. enacts ſpecially, that perſons attaint of treaſon 
ſhall forfeit the lands, which they have of any ſtate of inheritance in 
their own right, and ſaves the right of all perſons, other than the 
perſons attaint and their heirs, which reſtores and preſerves the right 
of ſucceſſors, as it was at common law. 

7. By the common law all hereditaments, whether lying in te - 
nure or not, as rents, advowſons, commons, corodies certain, are 
forfeited to the king by attainder of treaſon ; but ſuch inheritances, 
as lie purely in privity, appropriate to the perſon, are not forteited 
neitzer at common law, nor by any ſpecial ſtatute, as a founderſhip, 
or corody uncertain. 

8. At the common law by attainder of felony or treaſon of the 
huſband the wiſe loſt her dower: by the ſtatute of 1 E. 6. cap. 12. 
no attainder of treaſon or felony excludes her dower ; but by the 
ſtatute of 5 & 6 E. 6 c. 11. the huſband attaint of treaſon the wife 
hall loſe her dower ; and ſo it ſtands at this day, except in treaſons 
enacted by particular ſtatutes, where dower is ſaved to the wife, 
notwithſtanding the attainder of her huſband of treaſon, as upon the 


ſtatute 
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ſtatute of 5 E/;z. cap. 11. for clipping money, 18. Els. cap. 1. for 
impairing money, 5 E/:z. cap. 1. refuſing the oath of ſupremacy the 
fecond time, and fome others. ; 
And thus far concerning the things forfeited by attainder of trez. 
fon, now, 
IE I ſhall confuller i in what kind or degree the king hath theſe for- 
feitures of lands. 
t. Altho thefe be called royal eſchetes, yet the king is not 7, 
purely, as by an eſchete, for he hath thoſe forfeitures 72 jure corone 
of whomſoever the lands be immediately held ; yea, tho they are held 
unmediately of the king, he hath them not in point of efchete, bur 
Fire Corona or prerogative regalis. 
41 E. 3.21 b. A manor is held of the king as of his 
[25 4] honor of D. and the manor eſchetes for the felony of the 
tenant, it is now parcel of the honor, and therefore by the book if 
the king grant it out again generally, it ſhall be held of the honor, 
but if jt eſchete for treafon, it is no parcel of the honor, and if it be 
granted out generally it fhall be held 7 capzte, 6 E. 3. 32. a. accor* 
dant adjdge : vide the caſe of Saffron Walden, dore's Rep. n. 301, 
(i) & ibidem 7. 405. the caſe of the borough of Southwark (k). 
2. Where land comes to the crown by attainder of treaſon all 
| mefne tenures of common perſons are extin&t; but if the king grants 
it out, he is de zare to revive the former tenure, for which a petition 
of right hes. 46. E. 3. 19. (/} 

3. It tenant in tail of the gift of the king, the FRAIL in the 
King, makes a leaſe for years, and then is attainted of treaſon, the 
| king ſhall avoid that leaſe, for the king is of his reverſion, tho the 
renant in tail have iſfue living: this hard caſe is fo adjudged in Com- 
mentaries Auſtin's caſe (m) in fine, and yet if ſuch tenant in tail had, 
after ſuch leaſe, bargained and ſold, or levied a fine to the king, he 
ſhould be bound by ſuch leaſe as long as there is iſſue. H. 22 Fac. 
B. R. Croker and Kelſey (n). 1 Rep. Alton Woods caſe (0). 

Ill. The third thing I propounded was the *conſideration of the 
eſchetes in caſe of treaſon to ſuch as have roynt franchiſes, ot 
you palatine, as Durham, ©. 


Mo. 159. {m) Pld. 560. a 

G Me. 64g (n) Cro. Fac. 538, 1R, A. $434 
(1!) I take % this ſhould be H, 46 E, Jo (0) 1 Co. 49. 6 | 

as 9 


4. A 
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11, At common law divers lords had by ſpecial grant or in right of 
their counties palatine royal eſchetes of the lands held within their 
franchiſes of perſons attaint of treaſon againſt the king. 

Such was the royal franchiſe of the manor of Wreck in Fohn 
Darcy's caſe, 6 £. 3. 31. 5. | 


It appears in the parliament-roll 9 E. 9. m. 8. that the biſhop of 


Durham claimed among divers franchiſes between the waters of Tyne 
and Teſe, and Norhamſhire and Bedlingtonſhire in the county of 


Northumberland, the forfeitures of war, namely the lands of thoſe, 


who held lands within that precinCct, m"_ adhered to the [255} 
enemies of the king. ws 

And after many debates in parliament 2 EF. 3. that liberty was al- 
lowed him by the judgment of the king and his Loon in parhia- 
ment. 


Clauſe. 1 F. 3. part 1. m. 10. and þ. 2. m. 20. the precedents of the 


allowance of that liherty being produced, viz. that Anthony biſhop of 


Durham had the forfeiture of Caſtrum Bernard! by the forfeiture og 


Fohn de Baliol, the manors of Hert and Herineſs by the forfeiture of 


- Robert Bruce, the manor of Gretham, that was Peter of Montfort's ; 
and, upon the conſideration of the ſeveral pleadings in thoſe caſes, 
concordatum eft per nos & totum concilium noſirum in ultimo parliaments 
qudd epiſcopus habeat ſuam libertatem de hujuſmedi forisfafturis juxta 
tenorem & effeftum carte proavi noftri, ideo vobis mandamus, {vis, the 
cuſtos of theſe lands) gudd de terris & tenementis infra libertatem epiſco= 
patiis predidti, & in prediftts locis de Norhamſhire & Bedlingtonſhire 
in manu noftrd & in cuſtodid noftrd per forisfafturam guerre exiſtentibus 
 manum noſtram amoventes vos ulterius de eifdem non intromittatis, and 
the like particularly after Clau/. 1 E. 3. part 2. m 20 an amoveas 
manus for all the lands of Guido de Bells Campo Comes Warwick, gu 


de rege tenuit in capite infra libertatem epiſcopatics Dunelmenſis, and 


likewiſe for the manors of Gaimsford, Hert, and Hertneſs in the hands 
of Roger de Clifford ſeiſed for the forfeiture of war of Fohn de Baliol 
and Robert Bruce; only the patentees not to be put out without an 
aniwer. 

So that it is apparent, that at common law the biſhop of Durham 
had the royal forfeitures of war (which was treaſon) for ſuch lands as 
were within his liberty, tho they were formerly held of the king 
immediately ix capite, if they lay within the 'precin& of his county 


Palatine ; and tho by the ſtatute of 7 £, 6. the ſaid biſboprick was - 


diholved, 


erage pans mga" ep —_— —_— 
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 diffolved, yet by the ſtatute of 1 Afar. Parl. 2. cap. 3. that a is re. 


pealed and the biſhoprick with its franchiſes revived. 

2. Yet farther, tho this a of 25 E. 3. declares, that all ſuch for. 
feitures belong to the king, yet this a did not derogate from the fran. 
- 4 Chiſe of the biſhop of Durham or others, that had that royal 
[ ] liberty of forfeitures for treaſon, becauſe it was 1n effe@t but 
a declaration of the common law, or at leaſt an aſcertaining of ir 
without prejudice to thoſe, that had theſe franchiſes of royal forfei- 
tures, either by charter, or by rexfon of their county palatine by pre. 
ſcription; and this 1s agreed by all the judges in the caſe of the biſhop 
of Durham P. 12 Eliz. Dy. 288. and accordingly Rot. Parl. 1 E. 4. 
#. 20. & ſequentibus, where by aQt of parliament a great many noble- 

men, that were of the party of 7. 6. were upon the coming of FE. 4. 
to the crown atrainted and their lands forfeited to the king ; and fuch 
as were within the county palatine of Lancafter annexed to the duchy 
of Lancaſter, and the reſt lodged in the crown; yet there is a ſpecial 


proviſion and exception of the lands within the biſhoprick of Durham, 


V12, between the waters of Tyne and Zz/e, and in the places called 
Norhamfhire and Bedlingtonſhire within the county of Northumberland, 
in which liberty and place the biſhop of Dzrham and his predeceſſors 
of time, whereof there is no memory, have had royal right and for- 


feiture of war in the'right of the cathedral church of St. Cuthbert of 


Durham, as by concord in parliament in the time of the progenitors 
of our lord the king Edward IV. it hath been affented. 
3. Althoby the ſtatute of 26 H. 8. and 33 H. 8. before-mentioned - 


It is enacted, that the king ſhall have the forfeiture of all lands, &c. 


of the perſons attainted of treaſon, yet in as much as in thoſe acts 
there is a ſaving of the rights of others, the forfeitures for all trea- 
ſons, that were within the ſtatute 25 E. 3. and conſequently were 
treaſons at common law, by tenant in fee-ſimple, are faved to the 
biſhop of Durham, and thoſe that have ſuch royal franchifes of for- 


feiture of treaſons ; for theſe ſtand as they did before, by the opinion 


of five judges againſt four. P. 12 Eliz. Dy. 289. in the biſhop of 
Durham's caſe. 

4. But as to the forfeiture for new treaſons enacted by any of thoſe 
ſtatutes the lords of franchiſes ſhall not have their franchile ; this was 
agreed by all : but thoſe new treaſons that were enacted in the time of 


H. 8. or biſvey, are all repealed by the Ratiite of 1 Mar, cap. 1- : 
5, ut 


[ 
[ ſ 
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5. But as to treaſons, that ſtood by the ſtatute of 25 F. 3. and 


therefore not repealed by 1 Mar. cap. 1. yet as to the forfeitures 
of tenants in tail, or of lands in the right of churches or 
' monaſteries, the perſon that hath 7ura regalia ſhall not have them, 
becauſe the king before the aC&t of 26 H. 8. was not entitled to the 
forfeitures of thoſe eſtates; and the ſtatute of 26 FH. 8. ſtands unre- 
pealed as to the forfeitures for treaſons within the ſtatute of 25 E. 3. 
theſe are the points reſolved in that caſe of 12 El:z. 

And therefore it is obſervable, that in the ſtatutes of 5 Ez. c. 11, 
whereby clipping is made treaſon, tho the forfeiture of lands is only 
during the offender's life, and no corruption of blood, nor loſs of 
dower, yet there are ſpecial. proviſo's, that all perſons, which have 
any lawful grant to hold and enjoy the forteitures of lands, tene- 
ments, goods, or chattles of offenders, and men attaint of high trea- 
| ſon within any manor, lordſhip, town, pariſh, hundred, or other 


precin& within the realm of Eng/and and ales ſhall and may at all 


times have like liberty to take, ſeize, -and enjoy all ſuch forfeitures of 


lands, tenements, goods, and chattles, as ſhall come or grow within 


_ their liberties by force of the attainder of any perſon upon any offenſe 
made treaſon by this a&t, as they might have done by virtue of any 
grant to them heretofore made. 

I do not find the like clauſe to my remembrance in any other acts 
of new treaſon either in that of 1 ar. /ef. 2. cap. 6. for counterfeit- 
ing the privy fignet or ſign manual, or in that of.1 & 2 Ph. & Mar. 


% 


cap. 11. for importing foreign counterfeit coin made current by pro- 


clamation, or in that of 18 Eliz. cap. 1. concerning waſhing of coin, 
' nor in any of thoſe temporary acts made for the ſafeguard of the 
queen's perſon, &c. ſo that upon the reaſon of the reſolution of 12 
Eliz. the patentees of goods or lands of traitors by patents granted 
before thoſe afts, and particularly the biſhop of Durham, whoſe 


claim is by preſcription, cannot bave the goods or lands of perſons 


 attainted for thoſe new treaſons: wide 13 Eliz. cap. 16. a ſpecial pro- 
| viſion in the act of attainder of the earl of Y/eAmoreland and others 
for the rebellion in the North, that the queen.ſhall have and a 
hold againſt the biſhop of Durham and his ſucceſſors the [258] 
lands, tenements, goods and chattles of the perſons attainted within 
the county palatine and franchiſe of the faid biſhop. 

Nay, I cannot ſee how the biſhop of Durham can either bs his 


antient charters or r preſcription claim the goods or lands of perſons 


attaint 


federations on the Law of Forfeitures or wards Lord High Chancellor of Greaz 


_ diſcourſe of high treaſon and miſprifion of treaſon, before I deſcend 


| © to have his deliverance, it is not the mind of the king or his coun-_ 


| | | 
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attaint for bringing in counterfeit coin contrary to the ſtatute of 95 


E.-3. for it ſeems that that was not treaſon at common law, as may 


reaſonably appear by what has been before ſaid touching that 
ſubject. . 

| 2 Hawk, P. C. ch. xlix. $4. 

See a learned treatiſe, intitutled, Con» General to King George III. and afters 


High Treaſon ; (ſuppoſed to be) written by Brltain, per tolum. WiLsox; 
Hog. Cba. Yorke, ſometime Attortey | 


Am nn a EIDOS STA CE penn "WS 
CHAP. XXIV. 


Concerning declaring of treaſons by parliament, and thoſe treaſons that 
Were enacted or declared by parliament between the 25 of K. 3: and the 
2 Mar. 


\ LTHO the order of the ſtatute leads us to 6onlilcr of petit trea- 


fon in the next place, yet becauſe I intend to abſolve the whole 


to crimes of an inferior nature, I ſhall proceed to a full conſideration: 
of the whole matter ſpecially relating to high treaſon, and ſo far as the 
fame is not common to other capital offenſes : the ſtatute therefore 
proceeds, © And becauſe many other like caſes of treaſon may happert 
« in time to come, which a man- canriot think nor declare at this | 
« preſent time, it is accorded, that if any other caſe ſuppoſed treaſon, 
© which is not above ſpecified, doth happen before any juſtice, the 
« juſtice ſhall tarry without going to judgment of the treaſon, till the 

 _ , ** cauſe be ſhewed and declared before the king and his 
[259] parliament, whether it ought to be judged treaſon or other 
« felony ; and if per caſe any man of this realm ride armed covertly 
* or ſecretly with men of arms againſt any other to ſlay him or rob 
© him, or take him or detain him, till he hath made fine or ranſom 


« cil, that in ſuch caſe it ſhall be judged treaſon, but ſhall be fudged 
« felony. or treſpaſs according to the law of the land of old time uſcd, 
« and according as the caſe requireth, &c.” 
| This clauſe conſiſts of two parts, the former, how treaſons not 
ſpecially declared by this ſtatute ſhall for the future be ſettled. 2. Tt 
declareth, that a particular offenſe therein 'menitioned, that. was in 
truth formerly held'to be treaſon, ſhall not for the future be taken to 

bs ſo. 
A As 


: 
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As to the former of theſe clauſes touching the declaring of treaſons 
not declared by this aCt, I ſhall purſue the hiſtory thereot at large in 
— follows, only at preſent I ſhall ſubjoin theſe few obſeryations. 

| The great wiſdom and care of the parliament to keep judges 
_ the bounds and expreſs limits of this act, and not to ſuffer 
thera to run out upon their own opinions into conſtructive treaſons, 
to in caſes, that ſeem to have a parity of reaſon {/:&e caſes of treaſon ) 
but reſerves them 1o the decifion of parliament : this is a great ſecu- 
rity, as well as. direCtion, to judges, and a great ſafeguard even to 
this ſacred aCt itſelf. 

And therefore, as before 1 obſerved in the chapter of levying of 
war, this clauſe of the ſtatute leaves a weighty memento for judges to 
be careful, that they be not over haſty in letting i» conſtructive or 
interpretative treaſons, not within the letter of the law, ' in 
ſuch new caſes, 'as have not been formerly expreſsly re and 
ſettled by more than one precedent, 

2. That the authoritative deciſion of theſe REY omifſi 18 ealarved to. 
| the king and his pariiament, viz. the king and both his houſes of 
parliament, and the moſt regular and ordinary way 1s to do it by a 
bill declaratively ; and therefore altho we meet with ſome 
declarations by the lords houſe alone in ſome particular caſes, [260] 
as in that of the ear! of Northumberland, anno 5 H. 4. and that of 
Talbst 17 R. 2. tho they be deciſions and judgments of great weight, 
yet they are not authoritative declarations to ſerve this a&t of 25 E iD 
but it uſt be by the king and both houſes of parliament. 

As to the latter of theſe, it has been formerly diſcuſſed in the 
ſecond chapter. 

This, at common law, was held treaſon, and the particular reaſon 
of the adding thereof in this place was, in effeR, to reverſe the 
judgment given in B. R. P. 21 E. 3. Rot. 23. in Sir Fohn Gorbegge's 
cale (a); and touching this whole matter of riding armed, &'c. vide 
que difta ſunt ſupra cap. 1%. p. 135. & ſeq. | 

Only the printed ſtatute varies from the parliament-roll of 25 E. 3 
Þ. 2. n. 17. for whereas it is printed in the late ſtatutes (covertly or 
ſecretly ) the parliament roll is chivack arme deſcovert ou ſecretment, 
and accordingly the old written manuſcript ſtatutes are written thus, 


<hwvach arme deſcovert ou en privy en le realm, &c. which miſprinting 
peilly hath made ſome miſtakes in judgments given of high treaſon, 


Vot. L (a) ikea, $0. & 18s | - 


neither in one caſe or the other it 1s treaſon, neither at this day nor at 
common law, if it be only upon a particular or private quarrel, as in 


tions of the ſtatute of 25. E. 3. 


| the ſtatute of 1 Marie, 
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as if to ride privily and covertly upon ſuch a private attempt were not 
treaſon ; but to ride diſcovert, openly, were treaſon, when in truth 


the caſe of 20 E. 1. between the earls of Glouceſter and Hereford (b); 
and this of Gerbegge, tho it were more guerrino & vexulis explicatis, 

But now to reſume what is before promiſed, v:z. touching the 
firſt matter, namely treaſons not declared by the ſtatute of 25 EF, 3, 
we ſhall find, that between 7a? ſtatute and 1 Mar. there were trea- 
ſons enacted or declared of theſe kinds : 

1. Such as were ſimply declarative treaſons, or ſo many expoſi. 


2. There were new treaſons, that were ſimply enacted, and not 
declared only that were perpetual in then inſtitution, but repealed by 


61 3. There were new treaſons, that ſeem only tempo- 
[2 ] rary or fitted to the reigns of thoſe kings, in whoſe tune 
they were made. h 

4. There were ſome treaſons, that were perpetual, but more ex- 
plicite declarations or rather expoſitions of the ſtatute of 25 F. 3. 
which yet ſtand repealed by the ſtatute of 1 Mar. 

And here I muſt adviſe the reader to take notice of theſe cau- 
tions. F 

1. Becauſe the hereafter mentioned ſtatutes are many, and con- 
ſiſting of divers clauſes, that he rely not barely upon the abſtracts 
thereof here given, becauſe poſſibly there may be miſtakes or omiſſions 
in thoſe abſtracts, but peruſe the ſtatutes themſelves mn the books at 
large. 

Þ. That tho generally it be a fair topical argument, that when 
offenſes are made treaſons by new and temporary acts, they were 
not treaſuns within the ſtatute of 25 E, 3. for if they were, 
they needed not to have been enacted to be treaſon by new 
ſtatutes, as introduftive of new laws in ſuch caſes ; yet that doth 
not hold univerſally true, for ſome things are enacted to be treaſon 
by new, yea and temporary laws, which yet were treaſon by the 
ſtatute of 25 E. 3. as will appear in the ſequel. 

And therefore the ſtatutes of 1 & 2 Ph. & MM. cap. 3. 1 E. 6. caps 
12, 23 Elis.' cap. 2. making ſeveral offenſes fclony have this 


(6) Supra p., 135. Ryl, place parl, þ. 774 wary 
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wary clauſe, the ſame not being treaſon within the Alatute of 25 
E. 3. 

And hence it was, that whereas by the fatute of 13 Eliz. cap. 
1. compaſiing the-queen's death and declaring the ſame by writing 
or printing is enaQted to he treaſon during the queen's life, but the 
delinquent is by that ſtatute to be charged therewith within ſix 
months, and 7hrockmorton was generally indicted for compaſling the 
queen's death, and the overt-a&t was by making a writing declaring 
convenient landing places for the Spanz/t forces, and the naming of 
divers popith gentlemen in writing, wha would be affiſtant to that 
deſign, and communicating it to the Span; emballſador, and 7Throck- 
morton excepted to the proceeding, becauſe not within fix months 
according to the ſtatute of 13 E!;z. that exception was over- 262] 
ruled, becauſe it was a charge of treaſon and an overt-aCt [ 
within the ſtatute of 25 E. 3. which hath no ſuch reſtriction, and 
thereupon he was convict and executed. Camd. Annals ſub anno 
1584. p. 293. and the like was done upon the like Exception in the 
caſe of the earl of Arundel ; quod vide Camd. Annals ſub anno 1589, 
þ. 426. . 

3. But where an at of parliament made for the ſafety of the king 
or queen's perſon or government enaQts any offenſe to be felony 
only, or a miſdemeanor only puniſhable by fine and impriſonment, 
without that wary clauſe above-mentioned, it 1s a great evidence 
and preſumption, that the ſame was not treaſon before, and a judg- 
ment of parliament in point, for it can never be thought, that the 
parliament would in ſuch caſes abate the extent of 25 E. 3. or 
| make that leſs than treaſon, which was treaſon by that act. 

I ſhall as near as I can purſue the order above-mentiored, but 
ſome intermixtures there will neceſſarily be of the many particular 
 treaſons enacted by ſome ſtatutes, ſome of which were within the 
ſtatute of 25 E. 3. and I ſhall follow thoſe in every GOTny king” $ 


reign, 
In the time of TEM Edward III. 1 find no declarations of treaſon 


after the ſtatute of 25 E. 3. 


Only I find ſomewhat like it in the attainder of Thorp chief juſtice 
of the king's bench for bribery ( c/ and other offenſes, who was 


( c) He was juſtice of affize in com Lin- exigent upon an indiftment for "CIA that 
| %n; and took brides of ſeveral to tay an ſhould have iſſued agaiult them. 


Q 2 thereupon, 


| brought into parliament, and in purſuance of this clauſe of 25 
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thereupon ſentenced to death, before ſpecial commiſhoners (4) af- 
ſigned ad judicandum ſecundum voluntatem regis, in reſpect of the oath 
he had made to the king and broken, whereby he had bound himſelf 
to that forfeiture, /# ale encountre ſon ſerement : it 18 true he had judg- 
ment, but there was no execution ; this judgment and the whole pro- 
ceeding 1s entered in patent-roll of 24 E. 3. part 3. m. 3. dor/. and 
was afterwards removed into the lords houſe in the parliament held 
1m oftabis purificationis 25 F. 3. which was a year before the parlia- 
ment held JYedneſday in the feaſt of St. Hillary 25 E. 3. wherein 

| the declaration of treaſon was made ; and in that parliament 
[ ] of oftabis purificatiniis, n. 10. the judgment was affirmed 
good, de puis ge ſe obligea meſme par ſon ſerement a tiel pennance, 
fil fait al encountre, & connuſſeit, quil avoit recerve douns countre, 
| fon dit ſerement : but with this caution for the future to prevent 
ſuch an arbitrary courſe of proceeding, & ſur ceo y fuit accord 
par les grants de meſme le parlement, ge /i nul tiel caſe aucigne dejore 
an evant de nul ticl, que noſtre ſeigneur le roy prigne devers Iu 
des grants, ge lui plerra, & par lour bone avyſe face outre ce ge 
| Pleſe a ſa royal ſeignory (e) ; but this comes not to our purpoſe con- 
cerning treaſon. | 
As to the time of R. 2. it was a fruitful time for declaring and 
enhanſing of treaſon in parliament, Ret. Parl. 3 R. 2. n. 18, pars 1+ 
| the caſe of Fean Imperiall (f ') who was ſent as agent from the duke 
and commonalty of Genoa, and coming hither by the king's. ſafe- 
conduct was murdered : the inquiſition before the coroner was 


_ E. 3. it was declared by the king, lords, and commons, to be 
treaſon, * MR rh kE 

This declaration being by the king and both houſes of parliament 
was a good declaration purſuant to the a&t of 25 FE 3. but 1s 
not of force at this day, 1. Becauſe it was but a particular caſe, and 
extended not to any other caſe, as a binding law but only as a 
great authority. 2. Becauſe it being not within the expreſs proviſion 
of the ſtatute of 25 E. 3. it ſtands wholly. repealed as treaſon by the 
ſtatutes of 1 E.'6. and 1 Mariz. - 


(4) The earls of Arundel, Warwick, &c tum ſacramentum fecerunt & frogerunt, & 
{e) There is likewiſe a proviſo added, babent leges Angliz regales ac cuftodiendum , 
that this ſhould not be drawn into prece- {f) - Cor PC. p. 8. vide ſupra. pu Bg.- 


Rot Pn 
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| Rot. Parl. 1 R. 2. n. 38. the judgment againſt Gomeneys and J/e/tou 
: for betraying the king's caftles in France mentioned before cap. 15. 
p. 168. where Yefton had judgment to be drawn and hanged ; this 
judgment was given by the lords at the petition of the commons . 
in parliament, but makes not much in the point of declaration of 
treaſon, becauſe, 1. If done, as is ſuppoſed, by treachery and bri- 
bery, it was an adherence to the king's enemies. 2. Being a declara- 
tion or judgment only by the lords, and not formally by the king, 
lords and commons, it is not ſach a declaration of treaſon, 
as the at of 25 E. 3. requires in caſes of treaſon not thereby [2 4] 
declared. | 
Rot, Par! 11 R, 2. pars 2. per totum, the great appeal in parlia- 
ment by the duke of Glouce/ter and others againit the archbiſhop of 
York, duke of Ireland, Trefilian, Uſke, Blake, Holt, and others con-_ 
taining divers articles, which ſurely were not treaſon within the 
ſtatute of 25 E. 3. yet had gen of hizh treaſon given againſt 
them by the lords in parhameat /g }. 
| Upon the impeachment of the commons againſt Simeon Burle, 
Beauchamp, and others, many of them had likewiſe judgment of 
high treaſon given againſt them by the lords in parliament (*), 
Altho the king did in ſome kind outwardly agree to theſe judgments, 
and the commons were aCtive init, and Rot. Parl. 11 R 2. pars 1. 
2. 50. public thanks were given to the king by the lords and com- 
mons in full parliament, de ceo, gil /our avoit fait cy pletn Juſtice, 
yet this was no declaration of parliament of treaſon purſuant to the 
ſtatute of 25 E., 3. becauſe the king and commons did not conſent 
per modum legis declarative, for the judgment was only the Jords. 
2. Becauſe it was but a particular judgment im a particular caſe, 
which was not concluſive, when the like caſes came before judges. 
This parliament of hes 2, was repealed by the parliament of 
21 R. 2. and that of 21 KR. 2. alfo repealed, and the parltament of 
11 R. 2, enacted to be les according to the purport and effect 
of the ſame by the ſtatutes of 1 7. 4. cap. 3 & 4. but this did not 
alter the ſtatute of 11 R. 2. and inake thoſe judgments, which were 
given by the lords in 11 £. 2. of any other value than they were - 
and conſequently amounted not to any declaration by parliament, 
that theſe which the lords adjudged treaſons in 11 KR. 2. were or 


(g) See StateTr, Vel. I, Þ* Is | (®] 1hid. FD 19 | 
Q 3 ovght 
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ought to be ſo held; and if any ſuch conſtrution might be made 
upon the confirmation of 1 FH. 4. cap. 4. yet the fame was re. 
pealed by the ſtatute of 1 FH. 4. cap. 10. in the ſame parliament , 
and if not, yet certainly 1 E. 6. and 1 Mar. have wholly taken away 
the force of thoſe declarations, as ſhall be ſhewed. 
- Rot. Parl. 17 R. 2. n. 20. Talbat's caſe, in conſpiring the 

[265] deſtruQion of the dukes of 4quitain and Gloucefter the king's 
uncles, and other great men, Ez ſur ce firent drivers gents lever armies 
& arrayes a faire guerre en-aſſembles & congregations in tres grand & 
horrible numbre : this was declared treaſon by the lords in parliament, 
and a proclamation iſſued to render himſelf, or otherwiſe to be at- 
tainted of treaſon : how far this was treaſon or not within the ſtatute 
of 25 E. 3. hath been before conſidered, but certainly, if it were no 
treaſon declared by the particular purviews of 25 E. 3. it is no ſuch 
authoritative declaration of treaſon in parliament, as this act requires 
in treaſons not declared; and if it were ſuch an authoritative de- 
claration, it binds not now as ſuch, becauſe all treaſons are reduced 
to thoſe expreſſed in the ſtatute of 25 P. 3. by the ſtatutes of 1 F. 
| 4. cap. 10. 1 E. 6. cap. 12. 1 Mar. cap. 1. and treaſons declared, 
as well as new treaſons enacted, are by theſe ſtatutes ſet aſide, far- 
ther than the very declaration of 25 E. 3. extends. 
Rot Parl. 21 R. 2. quod vide inter flatuta 21 R. 2. cap. 2, 3, 4, 
12. ſome new ſtatutes of treaſon were enaed, others were declared ; 
by cap. 2. it is enaCted, that the procurers of any new commiſſion 
like that, (for the obtaining of which the archbiſhop of Canterbury» 
&c. were 1n that parliament attainted) being convict in parliament 
ſhould be guilty of high treaſon : again, cap. 3. If any be convict. 
in parliament of the compaſling of the king's death, or to depoſe _ 
him, or to render up his homage to him, or of raiſing war againſt 
the king ; and cap. 4. The procurers or counſellors to repeal the 
judgments given in that parliament, if convi&t in parhament, are 
guilty of high treaſon : other treaſons were declared, as namely thoſe 
nine rank anſwers to the king's queſtions, which are all recited 
and affirmed, and adjudged good and ſufficient by the 12th chapter 
of that parliament ; other points were judged, as namely, that the 
procuring of the commiſhon for regulating the miſcarriages in go- 
vernment anno 1 R.2, and the execution thereof by the archbiſhop 


| of Canterbury and others was high treaſon, 
And 
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| And tho it is true, that ſome of the points enated to be trea- 
ſon by the 3d chapter were in truth treaſons by the ſtatute of 
2, F.53. if here were an overt-act, namely compaſſing the death 
' or depoſing the king, or levying war, yet theſe ſtatutes 41d rheſe de- 
clarations by the parliament of 21 KR. 2. are wholly ſet afide ; and 
the ſtatute of 25 E. 3 governs the whole matter of high treaſon, 
notwithſtanding any of the extenions, enactings, or declarations 
of the parliament of 21 KR. 2. or any of the judges therein-mentioned, 
viz. Belknap, Trefilian, Holt, Fulthorp, Burgly, Thirlinge, Bikhill, 
and Clopton, for the parliament of 21 R. 2. is wholly repealed by 
1. H. 4. cap. 3 & 4. and the parliament of 11 R. 2. wherein Belk- 
nap and Tre/ilian were judged traitors for delivering thoſe extrava- 
gant opinions (Ah) is revived and affirmed ; and alſo by the ſtatutes 
of 1 E. 6. and 1 Mar. the treaſons enacted or newly declared by 
the parliaments of 11 & 21 R. 2. are repealed, 

And tho thoſe opinions of the judges 1r2/ilian, Thirlinge and the 
reſt had the countenance of the parliament of ' 21 R. 2. yet they. 
had the diſcountenance of the parliament of 11 R. 2. and 1 H, 4. 
which: repealed the parliament of 21 R. 2. and ſtand at this day 
unrepealed in their full ſtrength, excepting only ſuch treaſons as 
were newly made, or newly declared by thoſe par.iaments : tho the 
ſtatutes of | E. 6. and 1 Mar. have taken away thoſe treaſons, 
which either the ſtatute of 11 KR. 2, or 1 H. 4. had introduced more 
than were in the ſtatute of 25 F 3. yet it hath not taken away the 
efficacy of the parliaments of 11 KR. 2. and 3 H. 4, as to their declara- 
(10ns, that the extrajudical opinions of thoſe judges were falſe and er- 
roneous ; but in that reſpect the parliaments of 1 H. 4. and 11 R. 2. 
are of force, as to the damning of thoſe extravagant and unwar- 
rantable opinions and declarations. 

I come now to the time of Henry IV. wherein I find little : 
anno primo in parliament inter Placita Corone, Folin Hall was con- 
vict before the lords in parliament of the murder of the duke of 
Glouceſter, and judgment given by the lords per aſſent du roy, that 
altho it were only murder, yet the offender ſhould have the judgment 
of high treaſon, viz. to be drawn, hanged, embowelled, ' [267] 
| his bowels burnt, his head cut off, and quartered, and his [1 
ncad ſent to Calice, where the murder was committed, which was 


(h) Co, P.C. par 
| Q 4 executed 
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executed by the marſhal accordingly : this was no declaration of 
treaſon, but a tranſcendent puniſhment of the murder of ſo eminent 
a perſon. , 
1 H.4. ceþ. 10. © Itis accorded; that in no time to come any 
& treaſon be judged otherwiſe than it was ordained by the #tatute 
* of king Edward III.” This at once ſwept away all the extravagant 
treaſons introduced in the time of R. 2. either in over much favour 
of popularity, or over much flattery to prerogative, for they were 
of both ſorts. 
Rot. Par. 5 H. 4. n. 12. There is a declaration of an acquittal 
of the earl of Northumberland from treaſon ; quod wide antea cap. 14. 
Þ- 136. but I find no declaration nor aCt of new treaſon, in the time 
of HH. 4, he was as good as his promiſe by the aCt of 1 H. 4. cap, 
10. for he contented himſelf with the declaration made by 25 E. 3. 
In the time of HF. 5. 
By the ſtatute of 2 H. 5. cap. 6. © It is ordained and declared that 
«© manſlaughter, robbery, ſpoiling, breaking of truce, and fafe- 
& conducts, and voluntary receipt, abetment, procurement, conceal- 
& ing, hiring, ſuſtaining, and maintaining of ſuch perſons to be done 
« in time to come by any of the king's ſubjects within England, 
« Treland, or Hales, or upon the main ſea ſhall be judged and de- 
*« termined treaſon done againſt the king's crown and dignity ; 
* and the conſervyator of the truce to have power by the king's com- 
miſhon and by the commiſſion of the admiral to inquire thereof :" 
But this ſtatute as to treaſon is particularly repealed by the ſtatute 
of 20 #.s. cap. 11. but whether the general ſtatutes of 1 E. 6: 
cap. 12. 1 Mar. cap. 1. had repealed it as to treaſons done upon the 
| fea may be a queſtion, becauſe it hath been ruled, that thoſe ſtatutes 
extend not as to trials of treaſon done upon the ſea by the ſtatute of 
28 1.8. cap. 15. de quo infra. 
The ſtatute of 3 H. 5. cap. 6 & 1. it 1s true, is a declarative 
law, that clipping, waſhing and filing the king's coin is treaſon 
within the ſtatute of 25 FE. 3. and judges of affiſe and juſtices of 
peace have cogniſance thereof ; but even this declarative law 
[268]; is repealed by the ſtatute of 1 Mar, as it 18 declared in the 
ſtatute of 5 Eliz. de quo antea. 
As to the judgment of treaſon given in Sir Fohn Oldcaftle s caſc 
Rot. Parl. 5 H. 5. par. 1. n. 11. tho the judgment be given In par-. 


lament, " it is barely upon the account of compaſling the _ $ 
deatn, 
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death, and of levying of war, which was expreſsly within the ſtatute 
of 25. E. 3. as appears before, cap. 1%. p. 142. 

Touching the times of H. 6. 

Rot. Parl. 2 H. 6. n. 18. It appears, that John Mortimer was com- 
mitted for ſuſpicion of treaſon againſt H. 5. and 23 Feb. 2 BH. 6. 
brake priſon, and eſcaped, for winch he was indicted 25 Feb. 2 Hd. 6. 
at Guildhall, London, before commiſſioners of oyer and terminer 


ſetting forth the matter, and that pri/ouam predititam falſs & volun- 


taris fregit; the record by the king's command was ſent into 
parliament, and by the king's commiſhoner ad tenendum pariiamen- 
tum, and the lords at the requeſt of the commons, it was aftirmed 
2 good indiftment, and Mortimer had judgment to be drawn, hanged, 
and quartered, and his lands and goods forfeited to the king by the 
judgment of the lieutenant, lords, and commons, by an aCt made 
ten. for that purpoſe. 

This it is true was an authoritative declaration of tr ſon 4 n this 
particular caſe purſuant to. the clauſe of the flatute of 25 E. 3. 
But it reſted not here, for in the ſame parliament, x. 60. a gene- 
ral ſtatute paſſed, * Que f aſcun perſon ſoit indite, appelle ou priſe 
*« par ſuſpicion de grand treaſon and pur ceſt cauſe ſoit commiſſe 
« & detenus mi priſon & eſcape volunterement hors du dit priſon, 
* que tie] eſcape ſoit adjudge & declare treaſon, fi tie perſon ent 
* ſoit duement attaint felon la ley de terre. Et eient les ſeigneurs de 


+ fee en tiel cas les eſchetes & forfeitures de terres & tenements de 


 eux tenus par tel perſons iffint attaints, come de ceux, que ſont 
<< attaints de petit treaſon ; Et teigne ceit ejtatute lien & effect del 
& 20 *our de Ofobre darrein paſſe tanque al prochein parliament. 
* Ro”. Soit fait, come eſt deſyre par la petition. 
This parliament began 20 O#. 2. H. 6. 
The things obſervable hereupon are theſe, 1. That to [269 ] 
reſcue a perfon, that is a traitor, out of priſon was treaſon at 


common law, and fo continues at this day within the ſtatute 


of 25 E.3. 2 Co. 1nfiit. p. 589. and 1 H. 6.5.6. 2. But if a man 
committed for treaſon breaks priſon and eſcapes, this is not treaſon 
at common law. 3, Tho it be felony by the ſtatute de frangentibus 
priſonam, yet it is not made treaſon by that ſtatute. 4. But if it 


were treafon by that ſtatute, yet it is correCted and made not trea- 


lon by the ſtatute of 25 E. 3. and 1 H. 4, and therefore in this 
cale it was made treaſon merely by the judgment of parliament, 
and ſtatute of 2 H, 6. was but temporary and expired by the next 


parliament, 
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parliament. 5. That the judgment itſelf in ortimer's cafe, tho an 
authoritative declaration, was not at all binding in other caſes for 
two reaſons, 1. Becauſe it is checked and controled as to any fuch 


effeQ by the general af of parliament of 2 H. 6. which was to 


continue only to the next parliament ; and 2. Becauſe it was but a 
particular judgment of parliament in that particular caſe, to which 
it was particularly applied. DO 
But howſoever, that queſtion 1s now put out of queſtion by the 
general act of 1 Mar. cap. 1: which enervates the force of this judg. 
ment and declaration ; for 1 Mar. repeals declarative laws of treaſons 
as well as enacting laws, and leaves the judges to judge ſtrictly ac. 
cording to the ſtatute of 25 E. 3. as if no ſuch judgment had been 
given in parliament. 2 Co. 1n/{t. p. 589. and therefore it ſeems ſtrange 
to me, that the judges took any notice of 2 H. 6. in Ben/ed's caſe 
to ground any opinion on {7}. | 
And therefore, altho in the late a& of attainder of the earl of 
Strafford, there was a proviſo added, that it ſhould not be conſtrued, 


that the treaſons therein charged ſhould be a rule for judges toproceed 


by, in other caſes, it ſeems a cautions but needleſs proviſo, 
[270] becauſe 1t was a particular judgment, that did not egred: 
per/anam, and no general] declarative law to ſerve the ſtatute of 25 
F. 3. For there may be collateral reafons not only in policy, but in 
juſtice fometimes for a parhament to vary the puniſhment ef crimes, 
in ſubſtance rhe ſame, when differenced by circumſtances, in ſeveral 
perſons. . | 
8 H. 6. cap. 6. Burning of houſes maliciouſly or wickedly to ex- 
tort ſums of money from thoſe, whom the malefa&ors ſpare, is 
made high treaſon with a retroſpeC to the firſt year of the king's 
reign, ſaving to the lords their liberties, as in caſe of felony. 
Two things are obſervable upon this aCt, 1. That had it not been 
ſpecially provided againſt, the lords had loſt their eſchetes by making 
it treaſon. 2. That this at, tho-perpetual in its conſtitution, yet was 
repealed by 1 ar. cap. 1. and after that repeal it remained felony, 
as it was before, and fo continues to this day. 


(-) Cro. Car. 583. Jones 455. It was the 


caſe in x H. 6. 5. 6. and not the flatute of 


2 H. 6, on which the judges grounded their 
opinion, altho as that opinion is expreſt in 
Cro. Car, 583. and Kel, 17. wis. that the 
breaking of a priſoun, whereia traitors be, 


is high treafon, tho the parties did not 
know, that there were traitors there, 1s 
not warranted by that caſe, which 1s of 
one, who brake priſon, knowing certain 
ferſons to be priſoners in the ſaid priſon. for 
treaſon. | 

Rats 
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Rot. Parl. 11 H. 6. n. 43. A petition that Fohn Carpenter, who 
had committed a barbarous murder npon his wife, for which he was 
outlawed and in priſon in the king's bench, might for example's ſake 
by authority of parliament be judged a traitor, and that the judges 
might give judgment againſt him to be drawn and hanged, ſaving to 
the lords their efchetes. Ro*. Pur ceo, quil ſemble encountre le _y 
de ſeint eſglis le roy fe aviſera. 

20 H. 6. cap. 3. The coming of people out of Wales or the mar- 
ches of the ſame into the counties adjacent, and taking and driving 
away cattle, and their abettors and receivers knowing thereof, is 
made treaſon againſt the king, ſaving to the lords marchers, of 
whom the offenders, receivers, or abetters held their lands, the for- 


| feiture thereof and of their goods and chattles, when attainted ; this 


af was to continue for fix years: meta, the lords had loſt their 
cſchetes and forfeiture of the offenders goods, if it had not been 
ſpecially provided for, becauſe made treaſon and a new treaſon, 
- which was not before, for the lords marchers had not only forfeiture 
of goods of felons, but royal efchetes and forfeiture of traitors goods 
for the moſt part ; but that franchiſe, which was by pre- 
ſcription, could not extend to new treaſons. [277] 

I find nothing more relating to this matter in the time of 
Henry VL. 

The impeachment of the duke of Syfolk by the commons for 
tr2aſons and miſdemeanors contained many articles of high treaſon 


within the ſtatute of 25 E. 3. namely, adhering to the king's enemies; 


"but the whole matter being at laſt left to the king, he was declared by 
the king clear of the treaſons, and for the reſt the king by a kind of 
compolition ordered him to be baniſhed for five years. Rot. Parl. 
28 H. 6 n. 18, 19, 20, &c. 
As to the reigns of Edward IV. and Richard III. tho in thoſe great 
revolutions, that happened in the latter end of Henry VI. the begin- 


ning of Edward IV. the time of Richard III. there are many a&s of 


aitainder of treaſon of particular perſons, that adhered to either party 
then contending for the crown, according as the ſucceſs of war fell 
to one fide or the other, as namely Rot. Parl. 38 H. 6. n. 1.—36, 
&c. many of the duke of York's party were attainted of treaſon by act 
of. parliament. Roz. Parl. 1 E. 4. n. 6.—15, &c. the numerous com- 
panies of the party of Henry VI. were attainted by parliament; the 
like was done i in the ſhort regreſs of H. 6. 11 E, 4. in a parliament 

held 
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held in that ſhort reſumption of the crown by Henry VI. Again, 
the like was done in the parliament of 12 E. 4. upon the regreſs and 
re-expulſion of Henry VI. Again, Rot. Parl. 1 R. 3. divers perſons 
of great quality, that oppoſed the pretenſions of R:chard IH. were 
attainted by a of parliament ; and the like was again done in the 
parliament of 1 Z. 7. againſt the affiſtants of Richard WI. Every 
new revolution occaſioned the attainder by parliament of the moſt 
conſiderable of the adverſe party ; yer in all this time I find no gene- 
ral declaration or general enaQting of new treaſons by parhament, 
1 come to the time of Henry VII. 
Jn this time I find but one new treaſon, namely the fatute of 4 H. 
7. cap. 18. whereby the counterfeiting of foreign coin made current 
in this realm 13 made high treaſon. 

X But this a&t was repealed by the ſtatute of 1 FE. 6: cap. 12. 
(273 2] and 1 Mar. cap. 1, and another act made to the ſame purpoſe 
in ] Mar. fef}. 2. cap. 6. 

This wiſe prince duly conſidering the various revolutions, that had 


_ formerly happened in this kingdom touching, the crown eſpecially to 


the houſes of York and Lancaſter, and that every ſucceſs of any party 
preſently {ubjected all that oppoſed the conqueror, to the penalties of 


treaſon; and weighing that, altho by his marriage with the heir of 
| the houſe of York, he had reaſonably well ſecured his pofleſhon of 


the crown, yet otherwiſe his title, as in his own right, was not with- 
out ſome difficulties ; he therefore made a law, not to enact treaſon, 
but to give fome ſecurity againſt it, viz. 11 H. T. cap. t. © That all 
* perſons, that attend upon the king and ſovereign lord of this land 
« for the time being in his perſon, and do him true and faithful ſer- 
* yice of alligeance in the ſame, or be in other places by his com- 
* mandment in the wars within this land or without, that for the 
* ſaid deed and true duty of alligeance he or they thall be in no wife 
* convict or attaint of high treaſon, nor of other offenſes for that 
«* cauſe by a&t of parliament, or otherwiſe by any proceſs of law, 
« whereby he or any of them ſhall now forfeit life, lands, tene- 
* ments, rents, pofſeflions, hereditaments, goods, chattles, or any 


* other thing, but be for that ſervice utterly diſcharged of any vex- 


« ation, trouble, or loſs; and if any aCt or a&ts, or other proceſs of 


_ & law hereafter thereupon for the ſame happen to be made contrary 


« to this ordinance, that then that aC&t or acts or other proceſs of law 


* whatſoever they be, ſtand and be utterly void ; provided always, 


66 that 
\ 
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« that no perſon or perſons ſhall take any benefit or advantage by 
« this at, which ſhall hereafter decline from his or their ſaid allige- 
« ance.” Upon this aft theſe things are obſervable. 

_ "That this at was not temporary or for the life of king Henry 
VII. but was perpetual, and extended to all ſucceeding kings and 
queens of this realm, for it is for attendants upon the king or ſove- 
reign lord of this land for the time being. 

9, It is obſervable, that this act extendeth to a king de 
fadto, tho not de jure, for in truth ſuch was Henry VII. for [273 ] 
his wife was the right heir to the crown, and his regal power was 
principally by an a&t of parliament made 1 F. 7. before his inter- 
marriage with his queen, tho both titles were derived to his deſcen- 
_ dants, wis. Henry VIII. and in default of iffue, to his ſiſter, from 
whom our preſent ſovereign 1s deſcended : and this act, tho extended 
to his ſucceſſors, which were kings de zure, as well as de fas, yet 


was made for the ſecurity of himſelf and his ſervants in the firſt place, 


which appeareth more fully alſo by the preamble. 


- 3. That tho: this aft might ſecure the attendants on the king in his 


wars againſt impeachments in an ordinary courſe of law, and might, 

as to this purpoſe, exempt them from the danger of any treaſon by the 
ſtatute of 25 FE. 3. as adherers to the king's encmies, yet it was a 
-yain proviſion againſt future aCts of parliament, whoſe hands could 
not be bound by a former aCt from repealing it, or taking away the 
eftect thereof in part or in all. 

It is true, ſince that time this kingdom hath had no great experi- 
ence of changes of this nature, nor need to make uſe of the advantage 
of this ſtatute: it is true queen /Zary began her reign 6 Fuly 1553. 
ſhe was crowned 6 O#-. following, her firſt ſeſſion of parliament be- 


gan 5 Ofob. 1553. which was the day before her coronation, and 


the ſecond ſeſſion thereof was held by prorogation 24 Oeb. 1, Mar; 

Upon that 6th of Fu/y, which was the day of king Edward's death, 
aud before queen. ary was aQtually ſettled, the lady Fane Gray ſet 
up atitle for herſelf, and continued in ſome kind of regal power, 
until the 1ſt of Augu/? following, and during thoſe twenty-four days 
the ſtyles of deeds, flatutes and other things (and poſlibly alſo pro- 
ceſſes) were made in her name, and a ſpecial. a& was made 1 AZar. 
[4]. 2. cap. 4. to make them effe&tual, and to be pleadable in the ſtyle, 
name, and year of queen /ary ; ſo that the lady Jane ſeemed an in- 


Tucer for about twenty-four days; but the truth is, ſhe was not ſo 


much 
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much as an uſurper, or a queen de fas : and theſe her affiſtants in 
that buſineſs, viz. the archbiſhop of Canterbury, the duke of 
[274] Northumberland, the ſaid lady Fane and divers others wers 
attainted before commiſſioners of over and terminer ; and thoſe at- 
tainders confirmed by parliament 1 Mar. /ef}. 2. cap. 16. and note in 
that act of attainder a ſpecial proviſo, that the poſſeſſions of the arch- 
biſhoprick of Canterbury ſhould not be forfeited by that attainder or 
aCt of parliament; poſhbly they thought that the general words of 
that a&t, or at leaſt the ſtatutes of 26 H. 8. and 33 H. 8. which gave 
forfeitures for treaſon againſt ſucceſſors, and were not repealed by 
1 Mar. might otherwiſe have forfeited the lands of the archbiſhop- 
rick by the attainder of the archbiſhop; but of this Jaye cap. 23, 

þ. 252. 

4. But what was the meaning of the proviſo in that a& of 11 YT, 
7. *© That no perſons ſhall have the benefit of this at, who ſhall 
« decline from his alligeance,' * is dark and dubious. 

But theſe queſtions never failed to be ſoon decided on the vitor's_ 
part by their parliaments, which were always obſequious enough in 
theſe matters to the viCtor, and ready to paſs acts of attainders for his 
ſafety and their own, againſt which no ſecurity was, nor could be 
given by this at of {11 Z.7. 

I come now to the reign of Henry VIII. which was a reign, 
wherein as concerning treaſon were exceedingly multiplied, and 
they are of three kinds: 1. Such acts, as conſtituted or declared 
treaſon. 2. Such as, as concerned the trial of treaſon. 3. Such 
as concerned the puniſhment or forfeiture of treaſon. 

By the ſtatute of 22 H. 8. cap. 9. Richard Roſe for wilfutpoiſoning 
of divers perſons is by authority of parliament attainted of high trea- 
ſon, and that he be hoiled to death : and by authority of parhament 
murder by wilful poiſoning is made treafon for the future, aad the 
offender to be boiled to death, and not to have benefit of the clergy : 
juſtices of peace to have power to inquire of this offenſe, and alſo of 
counterfeiting coin of any foreign kingdom, ſuffered to be current 
here, the title of lords to eſchete of the lands of offenders in poiſoning 
Ig ſaved to them (&). 

This treaſon is repealed by 1 Mar. cap, 1. and the ſame 

[75 ] TEmains felony as before. 


(®) Co. P. c. 4. ak. 


By 
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By 26 HT. 8. cap. 13. * Maliciouſly to wiſh, will, or defire by 
« words or writing, or by craft to imagine, invent, praftiſe, or at- 
« tempt any bodily harm to the king, queen, or their heirs apparent, 
« to deprive them, or any of them of their dignity, title, or name» 
« or landerouſly, or maliciouſly to publiſh by expreſs writing, or 
« words, that the king, our ſovereign lord is an heretic, ſchiſmaticy 
« tyrant, infidel, or uſurper, or rebelliouſly to detain any of his 
« caſtles, &c. in this realm, or other his dominions, or rebelliouſly 
« to detain or keep any of his ſhips, ammunition, or artillery, and 
« do not humbly render the ſaid caſtles, fortrefſes, ſhips, or artillery, 
« to our ſovereign lord, his heirs or ſucceſſors, or ſuch as ſhall be 
« deputed by them, within ſix days after they be commanded there- 
« unto by proclamation under the great ſeal, is enacted to be treaſon 
« in the offenders, their aiders, counſellors, counſenters and abetters : 
« foreign treaſon to be tried in any county, where the king 1 ll ap 
« point by commiſhon.” 

\ 1. It ſhould ſeem, that this aft was intended to be perpetual, for 
in it and the ſubſequent clauſe of forfeitures it mentions the king, fs 
heirs and ſucceſſors. 2. Part of this ſeems to be treaſon by the ſtatute 
of 25 FE. 3. viz, the practiſing any bodily harm, if there be an overt* 
a&t, and alſo the rebellious detaining of the king's caſtles after ſum- 
mons by proclamation ; the reſt are purely new treaſons. 3. But 
whether it was temporary or perpetual, all treaſon reſting ſingly, as 
enaCted by authority of this aCt, is repealed by 1 E. 6. and 1 Mar. 
and yet the latter clauſe {/) concerning forfeiture in relation to all 
treaſons within 25, E. 3. ſtands unrepealed; de quo» wide Japea & 
infra. y 

By 27 HT. 8. cap. 2. counterfeiting privy ſeal, privy fignet, or fign . 
' manual is made treaſon, and the offenders, their counſellors, aiders, 
and abetters to ſuffer and forfeit, as in caſe of treaſon ; this 1s repeal- 
ed by 1 Mar. cap. 1. and then re-enaQted by 1 Mar. cap. 6. 

By 25. Al. 8. cap. 22. the divorce between the king and Pe 
queen Catharine is affirmed by parliament, and alſo the [27 ] 
marriage between him and Anne Bullen, and the crown with all dig- 
nities, honours, pre-eminences, prerogatives, authorities, and juriſ- 
dictions to the ſame annext or belonging, is entailed after the king's 
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(1) ny this latter clauſe the offender, ditaments of any eſtate of inheritance in 
&c, ſhal forfeit to the king, his heirs and uſe or poſſcſhon, by any right, title, or 
ſucceſſors all lands, tenements aud here= means. 
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death to the heirs of his body lawfully begotten, viz. to the firft, 
ſecond, and other ſons of the king and of the ſaid queen xn, and to 
the heirs of their bodies ſucceſſively ; and for want of ſuch ifue male, 
to the heirs male of the king, and tHe heirs of their ſeveral bodies ; 
and for want of ſuch iſfue, to the lady Elizabeth, their daughter and 
the heirs of her body, and fo to their ſecond, third, and other 
daughters ; and for want of ſuch iſſue, to the king's right heirs. 
« If any by writing, printing, or exterior a&t malicioufly do or 
6 procure any thing to the peri! of the king's perſon, or to the dif. 
« turbance of the king's enjoyment of the crown, or to the prejudice 
« or derogation of the marriage between him and queen Arne, or to 
«© the peril, flander, or diſheriſon of any of the iſſues or heirs made 
* by this aCt inheriable to the crown, it ſhall be high treafon, 
_ * If any by words without writing, &c. malicionfly publiſh any 
* thing io the ſlander of the fſazd marriage between the king and 
« queen ne, or to ihe ſlander or ditherfion of the iſſues of the 
_ * king's body begotten on the ſaid queen Arne, or other heirs in- 
« heritable to the crown, by virtue of this act, it ſhall be miſprifion” 
« of treaſon :?' an oath is appointed to be taken in purſuance hereof, 
and the refuſers are guilty of miſprifion of treaſon ; proviſion is rhade 
for the cuſtody of the heir of the crown during minority. 
28 H. 8. cap. 1. the laſt a& is repealed, and all intermediate of- 
ſenſes againſt that aCt in relation to queen me or the lady Elizabeth 
pardoned ; queen Anne and others attainted of treaſon ; the marriage 
between the king and queen Catharine annulled and judged void, and 
the iſſues between them to be illegitimate ; the marriage between the 
king and queen Ann? judged void by ſentence of divorce of the arch- 
biſhop ; the ſame ſentence confirmed, and the marriage with queen 
Anne judged and declared null and void, and the iflves between them 
declared illegitimate and excluded from inheriting the crown : 
[277] Levitical degrees ſettled. Children between the king and 
queen ane ſhall be adjudged the king's lawful children, and inherit- 
able to the crown; the crown entailed to king Henry VIH. and the 
heirs of his body lawfully begotten, that is to fay, to the firſt, ſe- 
cond, and other ſons of the king on the body of queen Fane begot- 
ten, and the heirs of their bodies ſeverally; and in default of ſuch 
iſſue male, then to the firſt ſon and heir male of his body, and ſo to _ 
the ſecond and other ſons in tail; and for the want thereof, to the 
firſt and other iſſue female between the king and queen: Zane in of ; 
| | | an 
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' and for want of ſuch iſſue, to the king's firſt and other iflue female 


in tail ; and for lack of iſſue of the king's body, to ſuch perſon, and 
[1 ſuch manner as he ſhall appoint by his laſt will or letters patent ; 


proviſion againſt diſturbances of the heir of his body ſo nominated 


under pain of treaſon; * And if any ſhall by words, writing, print- 
« ing, or other exterior act directly or indirectly do or procure malt- 
« ciouſly any thing to the peril of the perſon of the king, his heirs or 
« ſucceſſors having the royal eſtate of the crown, or maliciouſly or 
« willingly by words, &'c. give occaſion, whereby the king, his 
« heirs or ſucceſſors might be interrupted of the crown, or for the 
« interruption, repeal or adaullation of this aCt, or the king's dif- 
« poſal of the crown according to it, or to the ſlander, diſturbance, 
or derogation of the marriage between the king and queen Fane, or 
«* any other lawful wife, which be ſhall hereaiter marry, or to the 
« peril, flander, or diſheriſon of any of the iſſues and heirs of the 
« king limited to be inheritable to the crown, or to whom the king 
« ſhall by authority of this act diſpoſe it, or that affirm, &c. the 
* marriage between the king and queen Catharine, or between the 
* king and queen Anne to be good, or ſlander the ſentences of divorce 
* above ſaid, or publiſh their iffues to be the king's lawful children, 
* or ſhall attempt to deprive the king, the queen, or any made in- 
* herirable to the crown by this aCt, or to whom the king by authority 
* of this aCt ſhall diſpoſe thereof, of their titles, ſtyles, names, de- 
* grees, or royal eſtate or regal power, or retuſe to take an 
* oath to anſwer ſuch queſtions, as ſhall be objected to them [278] 

* upon any clauſe of this a, or after taking the oath do contemptu- 


<* ouſly refuſe to anſwer ſuch interrogatories, as ſhall be objected con- 


« cerning the ſame, or ſhall refuſe to take the oath injoined by this 
* act, they, their aiders, counſellors, maintainers and abetters ſhall 
* be guilty of treaſon, and forfeit ail their lands, &c. and all ſfanctu- 
* ary excluded.” 
The form of the oath is ſet down in the act, and power is given to 
the king by will to diſpoſe of the cuitody of the king's iflue within 
age. | 
It is made treaſon to diſturb ſuch diſpoſal, and alſo power is given 
to the king to diſpoſe or give by will, &c. to any of his blood any 
. title, ſtyle, name, honors, tenements, or hereditaments. 
Nota, This a& doubted whether the attempting any thing in par- 
lament againſt the Marriage of queen Anne might not bring them in 
YoL.;-I;- BR danger 
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danger of the a&t of 25 H. 8. and therefore tuok care both to repeal the 
a, and to diſcharge and pardon what had been attempted againſt it, 
The clauſe enabling the king to diſpoſe of any honours or lands to 
thoſe of his blood by will was necelfary, for without ſuch an enabling 
aCt of parliament the king could not diſpoſe thereof by w:/!, but only 
by letters patent under the great ſeal, or for lands parcel of the duchy 
of Lancaſter under the ſeal of the duchy. 
But it ſeems, that as to the diſpoſal of lands belonging to the crown 
or duchy by letters patent under theſe reſpective ſeals, the king had 
power without this a&, or the 35 H. 8. cap. 1. to ed thereof, and 
to bind his ſucceſſors. 
And this by reaſon of the ſpecial penning of thoſe aQts, which, as I 
think, did not entail the lands, that the king had :n zure coror@ or in 
Jure ducaits Lancaftrie, but only limits the ſucceſſion of the crovn 
_ and of the dignities, honors, prerogatives, pre-eminences, authorities, 
or juriſdictions to the ſame annext or belonging, which are but fo 
many exprefſions of the parts or incidents of the regal dignity, and 
not of the lands or poſſeſſions of the crown, but thoſe refted in the 
crown in fee-ſimple, as they were before thoſe ats made. 
And hence it is, that in the ſeveral aCts of 34 H. 8. cap. 
[27 9] 21. 1 E. 6. cap. 8. 18 Eliz. cap. 2. 35 Eliz. cap. 3. 43 
Flix. cap. 1. for confirmation of letters patent, there is no clauſe 
to make them good, notwithſtanding the entail of the crown, for it 
was not needful ; but the lands granted by king Henry VII. Ed- 
ward V1. queen Mary, queen Elizabeth, ſtand effeCtual without any 
ſuch confirmation, and yet the entail of the crown by theſe as con- 
tinued till the death of queen F/izabeth, at which time it was ſpent, 
and king Fames ſucceeded to the crown as the true heir thereof, 
without the help of any entail or nomination by Henry VIII. 
And yet after all this the whole ſcheme was altered by the ſtatute 
of 35 FH. 8. cap. 1. for thereby after recital of the ſtatute of 28 H. 8. 
and that the king had ifſue by queen Fane prince Edward, and the 
king had fince married the lady Catharine ; It is enadted, © Fhat if 
« the king and prince Edward die without heirs of either of their 
& bodies, the crown ſhall remain to the lady Mary and the heirs of 
& her body under ſuch conditions, as ſhall be limited by the king by 
&« his letters patent, or his laſt will; and for want of ſuch iſſue, or 
5 upon breach of ſuch conditions, to the lady E/izabeth and the heirs 


« of her body under ſuch conditions, as ſhall be limited by the king 
C6 by 
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« by his Jaſt will or letters patent ; and in default of fuch iſſue, or 
« ypon breach of ſuch conditions, to ſuch perſons and for ſuch eſtates, 
« as the king ſhall limit by his will or letters patent. 

This ac repeals the former oath of 28 H. 8. and directs the "TO 
of a new oath to be taken for the extirpation of the pope's pretended 
ſupremacy, and limits it to be taken by all that ſue livery, have any 


office of the king's gift, receive orders, take degrees, and by all per- 


ſons whom the king, &c. thall appoint, and that it ſhall be treaſon 

in ſuch, who obſtinately refuſe to take the oath, 

It is alſo enafted, © That if any perſon by words, writing, printing 
& or exterior act maliciouſly or willingly do or procure any thing 
« direQly or indirectly for the repeal, annullation or interruption of 
&« this at, or any thing therein contained, or of any thing g , 
« that ſhall be done by the king in the limitation of the [2 0 
« crown to be made as aforeſaid, or to the peril, diſheriſon or {lander 
« of any of the iſſues and heirs of the king being limited by this act 


 « to inherit and to be inheritable to the crown, or to the diſheriſon or 


« interruption of any perſon, to whom the crown is by this a&t, or 
+ ſhall be limited by the king as aforeſaid, whereby they may be de- 
« ſtroyed or interrupted in body or title of the inheritance of the 
«* crown, the ſame ſhall be high treaſon in the offenders, their main- 
© tainers, aiders, counſellors, and abetters, ſaving to all perſons, other 
&« than the parties attainted, their heirs and ſucceſſors, all rights, &c. 

in the lands of the perſons attaint.” 
And note, that notwithſtanding the caution uſed in the aCt of 28 
#.8. for the pardon of the attempring to repeal the aCt of 25 H. 8. 
no ſuch care was thought neceſſary here for the attempt or procure- 
ment to alter the law by aCt of parliament; for as it could not_be 
reſtrained by a precedent aCt, ſo neither was it concerned within the 
penalty, 

And thus much for thoſe treaſons, that related to the ſucceſſion of 
the crown, which I have put togeiher, notwithſtanding many of them 
come after thoſe other a&ts, which I thall hereafter mention. 


By the 28 H.8. cap. 10. which was the great concluding act againſt 


Ps papal authority, the aſſerting or maintaining of the papal autho- 
Ilty is brought within the ſtatute of premunire, and he that obſtinately 
refuſeth the taking of the oath of abjuration thereby enaCted, is ſub- 
JQted to the penalty of high treaſon. 
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By 28 H.8. cop. 18. marrying any of the king's children or reputed 
children, or his ſiſters, or aunts of the father's part, or the children 
of the king's brethren, or ſiſters, without the king's licence under his 
great ſeal, or deflowering of any of them, is enacted to be treaſon, 
By 31 HT. 8. cap. 8. the king'and council's proclamation concern- 
ing religion or other matters are to be obeyed under ſuch penalties, 
as they ſhall think requiſite ; they, that diſobey them and then go he- 
RP yond ſea comtemptuouſly to avoid anſwering ſuch offenſe, 
[281] ſhall be guilty of treaſon, &c. ſaving to every perſon, other 
| than the offenders, their heirs and ſucceſſors, all right, &c. 
By 32H. 8. cop. 25. the marriage between the king and lady Anne 
Cleve, which had been diffolved by the ſentence of convocation, was 
confirmed by parliament, with liberty for each party to marry elſe- 
where : if any by writing, printing, or exterior act, word or deed, 
accept, take, judge, or believe the faid marriage to be good, or attempt 
any thing for the repeal or adnullation of this aQ, it ſhall be high 
treaſon in them, their aiders, counſellers, abetters, or maintainers, 
ſaving the rights of all, other than the offenders, their heirs and ſuc- 
_ ceſſors; and all perſons that have acted againſt the ſaid marriage are 
pardoned. wh 
By 33 H, 8. cap. 21. Queen Catharine Howard was attainted of 
high treaſor,, and all perſons that had aQted againſt her were pardoned : 
any woman, whom the king or his ſucceſſors ſhall intend to take to 
wite, thinking her a pure and clean maid, if ſhe be not ſo, and ſhall 
willingly couple herſelf in marriage to the king notwithſtanding, with- 
out diſcovering it to the king before marriage, ſhall be guilty of high 
treaſon ; and if any other know it and reveal it not, it ſhall be mil- 
Prifion of treaſon : the queen or prince's wife ſolliciting any perſon 
to have carnal knowledge of her, or any perſon ſolliciting the queen 
or prince's wife to have carnal knowledge of her, is treaſon 1 in them 
reſpeQvely, their counſellers, aiders and abetters. 
By 35 H. 8. cap. 3. The king's ſtyle (Henricus offavas Dei gratis 
Angliz, Franciz & Hiberniz rex, frdei defenſor, & in terra eccleſie 
Anglicanz & Hiberniz ſupremum caput) is united and annexed to 
the imperial crown of England ; and if any ſhall imagine to deprive 
the king, queen, prince, or the heirs of the king's body, or any to 
whom the crown is or ſhall be limited, of any of their titles, ſtyles, 
names, degrees, royal eſtate, or regal power annext to the crown of 
England, it ſhall be high treaſon, ſaving the right of all other than- 
the offenders, their heirs and ſucceſſors. 


" | And 


ed 


And thus far concerning the ſeveral treaſons enacted in this king's 
time, all which are nevertheleſs now abrogated and repealed by 
1 E. 6. and 1 Mar. as ſhall be ſhewn. 

II. There are ſeveral acts of parliament in this king's time, which 
concern trials of treaſon, ſome of which are in force at this day, and 
not repealed by any ſtatute. 

By 26 H. 8. cap. 6. 'The treaſon concerning counterfeiting, waſh- 
ing, clipping and minifhing of money current within this realm, as 
likewiſe other felonies committed in /Yales or the marches thereof, 
may be heard and determined before juſtices of goal-delivery in the 
next Eng/i/h county ; but note, this extends not to other treaſons, 
nor, at this day, to clipping or minithing the coin; for the as, that 
. made them treaſon at that time, v/z. 3 H. 5, and 4 H. 1. ſtand now 
repealed, and the ſtatutes of 5 E/:z. cap. 11. for clipping, and 18 El:z, 
cap. 1. for miniſhing the coin, dire it to be tried by the courſe and 
order of the law; and ſo it is alſo for counterfeiting of foreign Coin 
by the ſtatute of 1 Mar. yea, and as to counterfeiting the coin of this 
kingdom, or any other offenſe touching coin, by the ſtatute of 1 & 2 
P. & M. cap. 11. the indiftment and trial is direCted to be according 
to the courſe of the common law ; ſo that as to coin alſo the ſtatute 
of 26 H. 8. is now out of doors. Fn 

28 H:8. cap. 15. For trial of treaſon committed upon the high ſea 
before the admiral, &'c. by commiſſion under the great ſeal ; this ſta- 
tute as to trial of treaſon upon the ſea ſtands unrepealed by 1 Mar. 

and whether as to treaſons committed in any rivers, or ports, or creeks 
within the bodies of counties, it be not repealed by 1 & 2 P. & MM. 


cap. 10, or by the ſtatute of 35 H. 8. cap. 2. tor trial of foreign trea- 


ſons, is contiderable. 

By 32 H, 8. cap. 4. Treafons and miſpriſions of treaſon committed 
in /ales, or in other places where the king's writ doth not run, ſhall 
be tried before ſuch commiſſioners of oyer and terminer, as the king 
ſhall appoint, as if committed in the ſame counties into which the 
commiſſion is directed. | 

This is repealed by the ſtatute of 1 & 2P.& M. cap. 10. cited 
to be ſo adjudged 1 in H. 14 Eliz. (m) Co. P. C. p. 24. be- 283] 
cauſe it is done within this realm, and ſo may be tried 1 an [2 


GD | 


(mi) Lord Lumley's Caſe, 
R3 
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33 H.8. cap. 20. Concerning the proceeding touching the enquiry 
and trial of treaſon committed by perſons, that become lunatic after 
the treaſon- committed, without putting them to anſwer, and touch- 
ing the execution of perſons attainted of treaſon, and afterwards he. 
coming lunatic, 1s repealed by the ftatute of 1 & 2 P. & AM. cap. 10. 
vide Co. P. C. p.4 & 6. both as to the inditment and as to the trial; 
but the forfeiture of perſons attainted of treaſon, as to old reaſons, 


 Nands in force. 


33 HI. 8. cap. 23. Treaſon or miſpriſion of treaſon or murder com. 


| mitted by a perſon examined before three of the council, and found 


by them guilty, or ſuſpedted, may be enquired of, heard and determined 
before commiſſioners of oyer and terminer 1n any county of England 
to be named by the king, by jurors of the county in ſuch commiſſion: 
challenge for lack of forty ſhillings freehold allowed, peremptory chal- 


lenge is ouſted in treaſon or miſpriſion of treaſon : trial by peers is 


ſaved. 
This ſtatute as to the inditment and trial of treaſon in any foreign 


county ſtands repealed by 1 & 2 P. & Md. cap. 10. as. was ruled by 
all the judges of England in Somerville's caſe, M. 26 Eliz. reported 


by juſtice Clench, n. 17. (n } againſt the opinion of Stamford, PI. Cor. 


£16. Il. cap. 26. both as to the indictment and alſo as to the trial, for 
Somerville was indifted in the county where the offenſe was, and by 
a commiſſion in Middleſex was tried by a jury of the county, where 
the offenſe was committed ; but as to murder, it ſeems to ſiand unre- 
pealed, and accordingly put in ure ; Crompton's juſtice (0). 

35 H.8. cap. 2, Treaſons, miſpriſions and concealments of treaſons 
committed out of the realm ſhall be heard and determined by the 
court of king's bench, and tried by a jury of that county, where the 
court ſits, or before commiſſioners and in ſuch ſhire, where the king 
ſhall appoint by his commiſhon, by good and lawful men of the ſame 

ſhire, as if committed in the ſame ſhire : trial of a nobleman 
[284] by hs peers is ſaved. 

Upon this ſatute theſe points have been reſolved : 1. That this act 
is not repealed by 1 E.6.or 1 & 2 P. & MM. cap. 10. thus it was re- 
ſolved in Orart's caſe, Co. P. C. p. 24. 2. It extends to a treaſon 
committed in reland, reſolved in Sir John Perrot's caſe (p ), Co. P. EC. 
P- 11. 3. It extends to a treaſon committ:d in {re/and by a pect of 

c s ; LA a bs. yok 4g I04s -C 2) Stats Tr, Pal. I. fp. 181. 
Treland, 
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Treland, ſo reſolved in 22 Car. 1. in B. R, in Macguire's caſe (q). 
4 The commiſſion 1n this aCt mentioned may be {igned by the king's 
ſign manual, or the warrant to the chancellor to iflue the commil- 
fion may be ſigned by the king's fign manwal, and either of them 
is warranted by this ſtatute, ſo reſolved 7. 36 El:z. cited Co. Pla. 
Cor. p. 11. in the caſe of Patrick Ocu/len. 5. 1f an indiftment 
be taken by virtue ofthis ſtatute in the county of /Af:ddleſex, 
and then the bench is removed by adjournment into another county, 


if the priſoner pleads not guilty, it thall be tried by a jury of that. 


county where the indiCtinent is taken, becauſe the words are» 
that it fhall be inquired, heard and determined by good and lawful 
men of the ſame county, where the ſaid bench ſhall fit. M. 35 & 
36 Eliz. B. R. in the caſe of Francis Dacres cited Co. Pl. Cor. p. 
34. but otherwiſe upon an indictment. upon the ſtatute of 5 Eliz. 
cap. 1. for refuſing the oath of TEmney Co. PI. Cor. wi- 
dan(r}Þ.-:: 

III. As touching the third point of forfeitures by treaſon I ſhall 
fay little more, than what is ſaid before in the preceding chapter 
concerning the forfeiture of tenant in tail. 


Only it ſeems, that the law was taken upon the ſtatutes of 33: 


and 36 7, 8. before mentioned, that if an abbot or a biſhop were 
attainted of treaſon, that by force of the general words of forfeit- 
ing all their lands, tenements and hereditaments they forteit the lands 
of thejr church, tho they had them in autre droit. | 

1. Becanſe in the ſavings of theſe ſtatutes, yea and in all the 
new ſtatutes of treaſon made in the time of Henry VIIL. aboye- 
mentioned, the ſaving runs, /aving to all perſons other than the [ g 1 
offenders, their heirs and ſucceſſors fuck right, &c. and the 


exception of /ycceſſors makes it probable, that they intended," when 


a ſole corporation was attajnted of treaſon, he ſhould forfeit the lands 
of his church. 


2. Becauſe in the aft of attainder of the archbiſhop of Canter- 


bury 1 Mar. cap. 16. there is a ſpecial proviſo, that it ſhould not 
extend to the lands which he had in right of his archbiſhoprick , 
but that theſe ſhould be ſaved, as if he had not been attainted. 

_ 3. Becauſe by the act of 31 H.8, cap. 13. it appears plainly, 


that the poſſeſſions of Monaſteries, where the abbots were at- - 


tainted of treaſon, came thereby to the crown, tho they are 


(g, State Tr, Vol, I. p« 928. (r) The.cafe of Edmund Bonner, Biſhop of London. . 
R 5 not 
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not annexed to the court of augmentations of the king's reve. 
nues. 

. It 1s clearly admitted by the judges in the caſe of the Biſhop 
of Data Dy. 289. that by force of the ſtatute of 26 FH. 8. the 
lands of abbeys, &c. came to the crown by the attainder of treaſon 
of the abbots, &c. and poſſibly it was in defign at the time of the 

making of that ſtatute. 
But it is true, that before that ſtatute of 26 H. 8. 1. The lands, 
_ which a perſon. had in right of his church, were not. forfeited by at- 
tainder of treaſon. 2. "That altho the lands of a ſole corporation 
ſach as were an ahbot, prior, biſhop, might be forfeited by attainder 
by the ſpecial penning of 26 and 33 H. 8. yet the lands of an ag- 
gregate -corporation, as dean and chapter, mayor and commonalty, 
were not «orfeited by the treaſon of the dean, or mayor, by virtue 
of thoſe ſtatutes, for the right of the land was in the commonalty 
and chapter, as well as in the dean or mayor, and not in them alone. 
3, That at this day the attainder of treaſon doth not forfeit the lands 
of a biſhop, parſon or other ſole eccleſiaſtical corporation: 1. 
Becauſe the ſtatutes of 1 Eliz. {/), and 13 El:iz. cap. 10. {t), dif- 
abling biſhops, maſters of hoſpitals, &c. to alien their poſſeſſions, 
 difable them to forfeit as well as alien, or otherwiſe the ſtatute 
would be illuſory. 2. By the ſpecial penning of the ſtatutes of E. 
[286] 6. cap. 12. and 1 Mar. whereby it 1s enacted, that no 
I penaltics ſhall be inflicted for treaſon, other than ſuch as 
= --- be by 25 E. 3. 
; Concerning the forfeiture of lands in a county paiatine by the at- 
; tainder of treaſon out of a county palatine, or e conver/o. 
By the ſtatutes of 9 H. 5. cap. 2 18 H. 6. cap. 13. 20 H, 6. cap. 
2.31 H. 6. cap. 6. outlawries of treaſon, &c. in the county palatine 
of Lancaſter wexe not to cauſe a diſability of the perſon outlawed, 
nor induce any forfeiture of the lands or goods of the party outlawed 
lying out of that county ; but by the ſtatute of 33 7. 6 cap. 2. theſe 
aCts are repealed, and it is ordained, that the indiCters in a county 
palatine (where the indictment ſuppoſes any perſon to be inhabiting | 
out of the county of Lancaſter within ſome other county of the 
Tcalm) have lands to the yearly value of five pounds in that county, 
and that upon indiAment to be taken out of the county palatine 


C/) This is not among the printed ſa» {t) This ſtatute made perpetual by 3 Car. 
| Cutes, | | Jo Cape 4+ of 
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of perſons reſiding there, the indicters ſhall have a yearly freehold 
of five pounds, and that no proceſs be made - out upon any ſuch 
inditments, till it has been examined by the king's juſtices, whe- 
ther the indiCters be ſo qualified | | 

But now by. the ſtatute of 27 H. 8. cap. 24. all powers in countys 
palatine for making of juſtices in eyre, of afſiſe, of peace, of goal- 
delivery, are reſumed, and ſuch commiffions are to paſs under the 
great ſeal of England, only in Lancaſter they are to be under the 
uſual ſeal of Lancaſter : all proceſſes to be in the king's name under 
the zefte of him, that hath the county palatine ; all indiftments, 
t&c. are to conclude contra pacem reg1s, andall fines and amerciaments 
upon officers are reſumed; ſo that now all proceſs of outlawry, at- 
tainder, &c. in countys palatine are of the ſame effet and induce 
the ſame forfeitures, as if the offenies were committed, tried and de» 
termined in any other county of England. 

But this alters not the title of the biſhop of Durham or any other, 


that had royal forfeitures of treaſons of lands within their liberty, 


or county palatine, for that is a diſtin franchiſe, and not at all 
touched by the act of reſumption, as appears by the caſe in Dyer (u) 
before cited, and by what is ſaid in the precedent chapter [287] 
touching forfeitures by treaſon : and thus far for acts touch- U 
ing treaſon in the time of Henry VIII. 

As touching treaſons in the verge I ſhall particularly mention the 

ſame hereaſter! 

_ I come now to the time of king Edward VI. 

1 E. 6. cap. 12. There are theſe leyeral changes made by theſe 
ſeveral clauſes. _ 

1. It is enacted, that no a&, deed or offenſe being by ſtatute 
made' treaſon or petit treaſon by words, writing, cyphering, deeds 
or otherwiſe whatſoever, ſhall be deemed or adjudged high treaſon 
or petit treaſons but only ſuch as be treaſons or petit treaſons 


in or by the ſtatute of 25 E. 3. for declaring treaſon, and 


ſuch offences, as hereafter by this aCt are expreſſed and de- 
clared to be treaſon or petit treaſon; and no other penalties to be 
inflicted upon the offenders in treaſon or petit treaſon, but what 
ae ordained by that, or this ſtatute. 

2d clauſe repeals the ſtatutes concerning heretics, Lollards, the 


lix articles, ſelling of books of the {criptures, &c, ordained in the 
Une of R, 2. H. 5 and Hl. 8. 


(«) Dyer 239, 


24d clauſe 
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3d clauſe repeals all felonies made by act of parliament, ſince 23 
Apr i } H. 8. that were not felonies [before, and all penalties touch. 
ing the fame. 

4th clauſe repeals the a& of 31 H.s. touching obedience to the 
king's proclamations, and the ſtatute of 34 H. 8, impoſing penalties 
upon the diſobedient, 

5th clauſe enacts certain new offenſes, v:z, © If any ſhall by 
& preaching, expreſs words or ſayings affirm and ſet forth that-the 
* king, his heirs or ſucceſſors, kings of this realm, is not or ought 
* not to be ſupreme head on earth of the church of England and 
& Frelond immediately under God, or that the biſhop of Rome, or 
<« any beſides the king for the time being, ought by the laws of 
& God to be ſupreme head of the ſame churches, or that the king, 
* hw heirs or ſucceſſors, kings of this realm, ought not to be king 
* of England, France, and Ireland, or any of them, or do compaſs 
* by open preaching, expreſs words or ſayings to depoſe or deprive 


« the king, his heirs or ſacceſfors kings of this realm, from his 


[288] * royal eſtate or titles to the ſame kingdoms, or do openly 
+ 6 publiſh, or ſay by expreſs words or ſayings, that any per- 


\< fon, other than the king, his heirs or ſucceſſors kings of this realm, 


« of right ought to be king of the realms aforeſaid, or any of them, 


< or to have or enjoy the ſame or any of thera, the offenders, their 


© counſellors, aiders, abettors, procurers and comforters, for the 
* firſt offenſe ſhall loſe his goods, and ſuffer impriſonment during the 
« king's pleaſure ; and if after ſuch convidtion he ſhall commut the 
« fame offenſe again, other than ſuch as be expreſſed in the ſtatute 


© of 25 E. 3. he ſhall forfeit to the king the profits of his Jands, 


« benefices, and eccleſiaſtical promotions during his life, and all his 
« goods, and ſuffer perpetual impriſonment; and for the third of- 
** fenſe after a ſecond conviction, he ſhall be guilty of ireaton, and 
« ſuffer and forfeit as a traitor. 

6th clauſe enacts that, © If any perſon ſha}l by writing, printing, 


| & overt-aCt or deed, affirm or ſet forth, that the king of this realm 


< for the time being, is not or ought not to be ſupreme head on earth 
* of the churches of England and Ireland, or any of them imme- 
& diately under God, or that the biſhop of Rome or any perſon, 
+ than the king of England for the time being, is or ought to be 
& {ſupreme head on earth of the ſame churches or any of them, or 


** do compaſs or imagine by writing, printing, overt-deed or aCt to 
« depolg 
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« depoſe or deprive the king, his heirs or ſucceſſors from the royal 
« eſtate or titles of king of England, France and Treland, or any of 
_ « them, or by writing, printing, overt-a& or deed, do affirm, that 
« any perſon, other than the king, his heirs and ſucceſſors, of right 
« ought to be king of the realms of England, France and Ireland, or 
« any of them, then every ſuch offender ſhall be guilty of treaſon, 
« and ſuffer and forfeit, as in caſe of high treaſon. 

7th clauſe enaQts, * That this aCt ſhall not extend to repeal any 
« ſtatutes touching the counterfeiting, clipping, filing or waſhing 

« the coin current of this kingdom, or Importing counterfeit coin, or 


« counterfeiting the king's ſign manual, wu 'y ſeal, or privy ſignet, 


$ their abettors, Wc, 
_ 8th clauſe enaQts, * That if the perſons Fee by the a& of 35 
« F]. 8. to be inheritable to the crown do uſurp one upon the 0 
& other, or interrupt the king's poſſeſſion of the crown, they, (2 9 1 
* their abettors, &c. ſhall be traitors, 

9th cauſe takes away clergy from perſons found guilty by verdict, 
canfeſhon, or not direQtly anſwering or ſtanding mute in caſes of 
murder of malice prepenſe, of wilful poiſoning, houſe-breaking, any 


_ perſon being in the houſe and put in fear, robbing in or near the 


highway, horſe-ſtealing, ſacrilege ; but in all other caſes of felony 
clergy allowed, and ſanQuary the ſame as before the 24 A4pril 1 
H.8. 

10th clauſe provides, that all the ſtatutes of H.8. concerning chal- 
lenge, or concerning trial of foreign pleas, ſhall ſtand in force. 

11th clauſe declares, that no perſon already arreſted or impriſoned, 


indicted or convicted, or outlawed for treaſon, petty treaſon or miſ- 


priſon of treaſon, ſhall have any advantage of this act. 
| 12th clauſe provides, that wilful killing by poiſon ſhall be deemed 
wilful murder, and the offenders, their aiders, abettors, counſellors 
or procurers ſhall ſuffer, as murderers. 
15th clauſe enaQts, that a lord of parliament in all caſes within the 
benefit of clergy, tho he cannot read, yet ſhall be delivered as a clerk 
convict without burning i in the hand, or loſs of lands, &c. 

14th clauſe ſaves the trial by peers for any offenſes within this 
ſtatute, 

15th clauſe enadts, that dergy be allowed, notwithſtanding the 
offender have been married to a fingle woman or widow, or to two 
Wives or more. 


16th 


bs, " 
Sh 
F 


| OY 
239 HISTORIA PLACITORUM CORONZ. 


16th clauſe enacts, that notwithſtanding attainder of treaſon, petit 
treaſon, miſprifion of treaſon, murder or telony, the wife ſhall haye 
her dower, and ſaves to all and eyery perſon, other than to the of. 
fender ait1inted, convict or out-lawed, all ſuch right, title, intereſt, 
entry, leaſes, poflefſion, condition, profit, commodity, and heredita« 
ments, as they had betore or at the time of the attainder, conviction, 
or outlawry. _ 
- Ith clauſe provides, ut the Natute of 27 H. 8. for felony in 
ſervants ſtealing the goods of their maſters, ſhall ſtand in force. 
2 ' 18th clauſe provides, that no perſon be put to anſwer for 

any of the offences abovyeſaid concerning treaſon by preach- 
ing or words only, unleſs accuſed before one of the king's council, 
juſtice of affiſe or peace, &c, within thirty days after the oftenſe | 
committed. 

19th clanſe, concealing and keeping ſecret any high treaſon ſhall 
be miſprifion of treaſon, and the offender ſhall forfeit as heretofore 
hath been uſed in caſe of miſprifion of treaſon, - 

20th clauſe, calling, writing or printing the French king king of 
France ſhall not be adjudged any offenſe within this aCt, 

21ſt clauſe provides, that no perſon ſhall be indicted, arraigned, 
condemned or convicted for any offenſe of treaſon, petit treaſon, 


|  miſprifion of treaſon, or for any words before mentioned, whereby 


he ſhall ſuffer pains of death, loſs of goods, impriſonment, &c. un- 
leſs the offender be acccuſed by two ſufficient and lawtul witneſſes, or 
ſhall willingly without violence confeſs the ſame. 

I have mentioned the clauſes of this ſtatute at large, and by their 
numbers, becauſe there be many things obſervable thereupon. _ 

By the firſt clauſe of this ſtatute all thoſe numerous treaſons and 
| petit treaſons, that were enacted or declared at any time fince 25 
E. 3. are wholly taken away, except that of counterfeiting, clipping) 
waſhing, or filing of coin, &c. excepted in the 7th clauſe ; but this 
doth not mention miſprifions of treaſon, but only declares what miſ- 
priſion of treaſon is, for by taking away the treaſons themſelves, the 
miſpriſions of thoſe treaſons muſt needs ceaſe, as a crime. 
But this act did not extend to alter the trials in caſe of treaſon, and 
therefore notwithſtanding this act the ſtatute of 28 H. 8. cap. 15. for 
 treaſons at ſea, 26-H. 8. cap. 6. for counterfeiting &c. in Wales, 32 
H. 8. cap. 4. for treaſons in ales, 33 H. 8. cap. 23. tor treaſons to 


be tried out of their county, 35 H. 8, cap. 2. for trial of foreign 
_ treaſons; 
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reaſons, ſtood yet in their force, until the ſtatute of 1 & 2P, & M7. 
cap. 10. | | 
Again, notwithſtanding that by ſome former ſtatutes certain of- 
fences, which were felony before, as wilful burning of houſes 
oifoni [291] 

and poiſoning, were made treaſon, yet the repeal of thoſe 
as that made them treaſon leaves them nevertheleſs in the ſtate, 
wherein they before were, namely felony. 

Again, upon conſideration and compariſon of the 5th and 6th 
clauſes theſe things are obſervable, namely, 1. The wiſdom of the law- 
makers, that put the very ſame offenſes in words ſpoken in a lower rank 
of puniſhment than the ſame things written or printed, making the 


former but a miſdemeanor in the firſt offenſe, which in printing or ' 


writing was treaſon in the firſt offenſe. 2. it is obſervable upon that 
fifth clauſe, that there were ſome things within the fifth clauſe, thatmight 
be treaſon or anovert-aCt of treaſon within the ſtatute of 25 E. 3. {other 
than ſuch as be expreſſed in the ſtatute of 25 E. 3.) vide que ſupra 
difta ſunt cap. 13. touching the treaſon in compaſling the king's death. 

It is alſo obſervable upon the 11th clauſe, that when an offenſe is 
made treaſon or felony by an at of par.iament, and then thoſe as 
are repealed, the offenſes committed before ſuch repeal, and the pro- 


ceedings thereupon are diſcharged by ſuch repeal, and cannot be pro- 


ceeded upon after ſuch repeal, unlefs a ſpecial clauſe in the aCt of re- 
peal be made enabling ſuch proceeding after the repeal, for offenſes 
committed before the repeal, as there is in this caſe. 


3 & 4 E4. 6. cap, 5. Tho it primarily concerns riots, yet conſe- . 


quently it concerns treafon alſo : thereby it is enacted, 

1. © That if any perſons to the number of twelve or more aſſem- 
«* bled together ſhall intend, go about, praCtiſe or put in ure with 
* force of arms unlawfully, and of their own authority to kill, take 
* or impriſon any of the king's privy council, or unlawſully to alter 


* or change any laws eſtabliſhed by parliament for religion, or any 
* other laws or ſtatutes of this realm, and being commanded by the 


* ſheriff, juſtice of peace, mayor, &c. by proclamation in the king's 
* name to repair to their houſes, If they ſhall continue together by 


* the ſpace of one whole hour after ſuch proclamation, or after that 


«ſhall willingly in forcible and riotous manner attempt to do or put 
*1n ure any of the things aforeſaid; this ſhall be adjudged treaſon in 
*all the offenders, their aiders, abettors and procurers.” 
>2e before in chapter XIV. concerning levying of war, how [29 2] 
much of this high treaſon is within the Catute of 25 E. 3. 
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2. © That if any perſons to the number of twelve or more ſhalt 
© intend, go about, praQtiſe or put in ure in manner aforeſaid to 
* oyerthrow, cut, break or dig up pales, hedges, ditches or other 
« incloſure of any park, incloſed grounds, banks of pools or fiſh- 
* ponds, conduits, conduit-heads or pipes to the ſame, which may 
& remain open, or unlawfully to have common or way in the ſaid 
« park or grounds, or to deſtroy the deer, warrens of conies, dove- 
* houſes, fiſh, or to pull down houſes, mills, bays or barns, or to 
« burn ſtacks of corn or grain, or to diminiſh the rents or yearly 
& values of any manors, lands, &'c. or the price of any viQuuals, 
« corn or grain, or any other thing uſual for the ſuſtenance of man, 
« and being required, as before, ſhall not depart, but continue an 
« whole hour, or ſhall after that forcibly attempt to do or put in ure 
*« the things aforeſaid they ſhall be adjudged felons without benefit of 
« clergy.” : ONS 

 Pide ſupra cap. 14. which of theſe offenſes were a levying of war 
againſt the king. OL 
3. © That if any perſon unlawfully and without authority by ring- 
© ing of bells, founding of drums, trumpet, horn, or other inſtru- 
© ment, by firing of beacons, by malicious uttering of words, caſt- 
 * ing of bills or writings, or by any a whatſoever raiſe or cauſe to 
<< be afſembled any perſons to the number of twelve, or above, to 
« the. intent that they ſhall do any of the aQts aforeſaid, who ſhall 
* not diffolve their aſſembly upon ſuch proclamation within an hour, 
«* or ſhall commit any of the ſaid ats, then they, that raiſe ſuch aſ- 
« {ſemblies, ſhall ſuffer as felons.” 

4. If ſuch aſſemblies to the number of forty, and above, ſhall con- 
tinue together' two hours, or ſhall bring weapons, meat, &'. to the 
perſons ſo aſſembled, it ſhall be high treaſon. 

5. If above the number of two and under twelve attempt fuch 
things, &c. as aboveſaid, they are to ſuffer impriſonment for a year, 


and make fine and ranſom, with treble damages to perſons damni- 


6. In the caſes of treaſon within this a@ tenant in tail 1s 
[293] to forfeit to the king during life only, and tenant in fee fimple 
to forfeit only as upon attainder of felony. ; 
17. Power is given to the ſheriffs, juſtices, mayor, &c. to raiſe 
power, and array them in manner of war againſt the rioters, to the 


intent to apprehend the rioters ; and if the faid rioters do not depart 
| upon 
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upon proclarnation but continue together, it ſhall be lawful for the 
ſheriff, &c. after ſuch commands to kill the rioters; if after ſucte 
| commandment it fortune any of the rioters be killed upon ſuch ac- 
count, the ſheriff, &c. or any aſſembled by him ſhall thereof be diſ- 
charged : then follows the puniſhment of thoſe, who refuſe to affiſt 
the ſheriff, or juſtice in the repreſſion of riots. 

Movers to ſuch riots are guilty of felony without clergy, and 
perſons ſollicited thereunto not revealing it to ſuffer three months im- 
priſonment. 

This aCt being made in a oreat meaſure for the ſupport of the re- 
formed religion under Edward VI. was as to all points of treaſon 
| therein contained, repealed by 1 Mar. cap. 1. but in effe& the very 
fame offenſes were enacted felonies within clergy by 1 Mar /ef. 2. 
cap. 12, which was to continue to the end of the next parliament, 
and after the death of queen /Yary was re-enaQted by 1 El:z. cap. 16. 
to continue during her life, and till the end of the next ſeſſion after 
her death, but then expired. 

That which I would obſerve upon this a& is this, how careful 
they were in this time not to be over-haſty in introducing conſtructive 
treaſons, and to ſhew how the opinions of the varkiaments/ of Ed- 
ward VI. queen Mary, queen Elizabeth went, as to the point of 
conſtructive treaſon, and how careful they were not to go far in ex- 
tending the ſtatute of 25 E. 3. beyond the letter thereof. 

As to the point of indemnifying thoſe, that killed the rioters in 


_ aſſiſtance of the ſheriff, it is true, that the killing of rioters barely for. 


_ continuing together after proclamation required a new law to indem- 
nify it, as in the ſtatute is provided; but if rioters reſiſt the ſheriff in 


his endeavour to apprehend them, or make head againſt him, or 


_ continue to put in ure their riotous aCting, as pulling down FR 
houſes, incloſures, &'c. if the ſheriff, or thoſe that come in + 


aid of him, kill any of them, the law and the ſtatute of 2 H. 5, 


cap. 8. do Oy them, as ſhall be hereafter more fully de- 
clared. 

By 5&6 E.6. cap. 11. © If any perſon by open preaching, ex- 
** preſs words or ſayings do expreſly, direAtly and adviſedly ſet forth 
* and affirm, that the king, that now is, 1s an heretic, ſ{chiſmatic, 
* tyrant, infidel, or uſurper of the crown, or that any his heirs or 
* ſucceſſors, to whom the crown is to come by the ſtatute of 35 H. 8. 
** beiyg in lawful poſſeſſion of the crown, is an heretic, ſchiſmatic, 


* tyrant, 
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6 tyrant, infidel, or uſurper of the crown then ſuclr perſon, his aiders, 
+ abettors, procurers, counſellors, and comforters knowing the ſame, 
& ſhall for the firſt offenſe loſe their goods and be impriſoned at the 
6 king's will, for the ſecond offenſe, after conviction for the firſt, 
* loſe the profits of their lands and eccleſiaſtical benefices during their 
« lives, and be perpetually impriſoned, and for the third offenſe, after 
& the ſecond conviction, be adjudged traitors, and loſe ther lives, and 
&* forfeit as in caſe of high treaſon, 
« If any perſon ſhall by writing, printing, painting, carving or 
& opraving, directly, expreſly and adviſedly publiſh, ſet forth and affirm, 
'& that the king, or any his heirs or ſucceflors, &'c. is an herctic, 
* ſchiſmatic, tyrant, infidel, or uſurper, it ſhall be high treaſon, and 
« he ſhall forfeit as in caſe of high treaſon. ” | 
* If any perſon or perſons rebelliouſly detain the king's caſtles, or 
& fortreſles, ſhips, ordinance, artillery or fortifications, and do not 
* render them up to the king, his heirs or ſucceſſors within fix days 
« after proclamation under the great ſeal, it ſhall be treaſon, and the 
« offender, his aiders, &c. knowing of the ſaid offenſes ſhall ſuffer 
« and forfeit as in caſe of high treaſon. _ NO 
« If any the king's ſubjeCts commit treaſon contrary to this a& or 
« any other aCt in force out of the realm, it {hall be inquired and | 
&« preſented by twelve men of any county, which the king by com- 
*« miſtion ſhall affign, as if committed within the realm, and the like 
 .. q © proceſs thereupon, as if done within the realm, and the 
129 $] 6 outlawry againft an offender inhabiting out of the realm 
« ſhall be as effeQtual as if he had been reſident within the realm. 
* But if he render himſelf upon the outlawry within a year, he | 
& ſhall be received to traverſe the indictment { x). 
« Perſons attainted of any treaſon ſhall forfeit to the king all their 
« lands of any eſtate of inheritance in their own right at the time of 
&« the treaſon committed, or at any time after. 
 _ « No proceeding ſhall be on any the offenſes aforeſaid committed 
&« only by preaching or words, unleſs the offender be accuſed thereof 
« within three months before one of the king's council, juſtice of 


Cx) This clauſe remains, as our author 
obſerves below, unrepealed to this day, ſo 
that it was great injuſtice to deny the benefit 
of a trial within the year to Sir Tbomas 
Armſftrang, who was out-lawed, while he 
was beyond ſea, 36 Car. 2, and of this 
opinton was the houſe of commons by 
their vote New, 19, 1689. when it was Ic» 


plea was allowed to Fobrnfon, who was 10» 


ſolved, that Sir Thomas Armſtrong's plea 
ought to have been admitted according to 
the ſtatute of 5 & 6 E. 6. ſee State Tr- 
Vol. 111. p. 896. and accordingly the like 


dicted for counterfeiting the coin, Mich. 
2 Geo. 2, B. R. altho he had broke priſon, 
and was rctaken ln England. w- 
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« of afſiſe, juſtice of peace being of the quorum, or two juſtices of 
« peace in the ſhire, where the offenſe is committed : concealment 
« of any high treaſon ſhall be adjudged only miſpriſion of treaſon, 
« and the offender to forfeit as in miſpriſion of treaſon, 

« Provided that no perſon ſhall be indicted, arraigned, condemned, 
« convicted or attainted for any of the treaſons or offenſes aforeſaid, 
« or for any other treaſons, that now be, or hereafter ſhall be, which 
« ſhall be hereafter perpetrated, committed, or done, unleſs the fame 


« offender or oftenders be thereof accuſed by two lawful acculers, 


« which ſaid accuſers at the time of the arraignment of the party ac- 
'« cuſed, if they be living, ſhall be brought in perſon before the party 


 & ſo accuſed, and avow and maintain that which they have to ſay 


« againſt the ſaid party to prove him guilty of the treaſons or oftenſes 
« contained in the bill of indictment laid againſt the party arraigned, 
& unleſs the party arraigned ſhall willingly without violence confeſs 
« the ſame : a ſaving of the right of all, other than the offenders 
« and their heirs, or ſuch as claim to their or any of their uſe: the 
«* wite of the party attainted of theſe or any other treaſons [ 96] 
© ſhall he barred of dower of the lands of the party attainted, 

«* ſo long as the attainder ſtand in force.” 

Upon this ſtatute many things are obſervable, 1. "That it ſhould 
ſeem, that neither the writing of theſe ſcandalous words, nor the bare 
dctaining of the king's forts or ſhips were treaſon within the ſtatute 
of 25 E.3. for if they had been ſuch, this a&t would not have been 
made. 2. The ſecond thing obſervable is the great diſcrimination, 
which in this a&t is made between words and writing, the latter being 
made treaſon, the former only miſdemeanor in the two firſt offenies, 
altho the words be the ſame in both. 3. That ſo much of this act, 
as 1s introductive of new treaſon, is repealed by the ſtatute of 1 ar. 
cap. 1. but whether thoſe two penalties previous to treaſon in caſe of 


words, v7%. for the firſt and ſecond offenſe, be repealed by any ſtature, 


ſeems doubtful, for thoſe are not treaſon. 4. But thoſe clauſes in this 
ſtatute, that concern trial of foreign treaſons, concerning outlawry 


of perſons beyond the ſea, forfeiture of lands of inheritance of the 


Party attainted, loſs of dower by the wife of the party attainted, ſtand 
unrepealed to this day ; and fo it is held by many, that the clauſe con- 
cerning two accuſers ſtands {till on foot ; de guo wide poſtea. 

'Þ ouching the clauſe for the forfeiture of the Jands of tae party at- 
fainted here are theſe things confiderable. 
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1. That by this clauſe tenant in tail of the gift of the king doth by 
| his attainder forfeit his eſtate-tail, notwithſtanding the ſtatute of 34 
H. 8. cap. 20. for as that ſtatute coming after 26 & 33 H. 8. did, 
as to that caſe, repeal ſo much of thoſe acts; ſo this ſtatute of 5 
6E.6. coming after 34 FH. 8. doth repeal,that ſtatute, as to the caſe 
of attainder of treaſon of ſuch donee in tail, 

2. That this a& varies much from the penning of the aQts of 26 
and 33 FT. 8. for they ſeemed, as hath been obſerved, to faſten upon 
lands in right of a corporation ſole, as biſhop, abbot, &c. but this 
limits it only to lands in their own right, which poſſibly, tho an af. 
firmative clauſe, may correCt the extent of the ſtatutes of 26 and 33 
H. 8. and bind up the forfeiture to lands only in their own right. 
©. + As to the point concernivg the two lawful] accuſers theſe 

[29 7] things will be confiderable, 1. Whether it extends in law to 
new treaſons made after this at, 2. Whether by any ſtatute this 
| be repealed. 3. Admitting it be not, what ſhall be faid two lawful 
accuſers. 4. What a confeſſion. 

I. The ſtatute of 5 & 6 EF. 6. above-cneniondd appoints two law- 
ful accuſers in caſe of all treaſon enaQted or to be enacted; therefore 
if a new treaſon were made by a ſubſequent a& of parliament with- 
| out any clauſe that directs the inditment or trial in any other manner 
than 1s appointed by 5 & 6 E. 6. by the words of this aCt there 
muſt be two lawful accuſers, both upon the trial and indictment. 

But there have been great opinions, that tho the words of 5 & 6 
E. 6. extend to treaſons that thall be hereafter enacted, yet this clauſe 
doth not extend in law to ſuch new treaſons, unleſs ſpecial proviſion 
be made for the ſame in the a& making ſuch new treaſon : athers 
have been of a contrary opinion, becauſe it only concerns the manner 
of proceeding, which may be dire&ted by a precedent at, as upon the 
Natute of 18 El:z. cap. 5. 21 Fac. cap. 4. 

IT. But certainly, if there be, by a ſubſequent ſtatute, any derogatory 
cauſe from this ſtatute, then there need not be two lawful accuſers. 

Therefore upon the ſtatutes of 1 & 2 P. & MM. cap. 11. in treaſon 
for counterfeiting the coin current here, or for clipping and impairing 
of coin (which was then conceived a treaſon not repealed by 1 ar. 
cap. 1.) the evidence and courſe of proceeding at common law both 
upon the indiCtment and trial are reſtored, and ſo no neceſſity of rwo 
witneſſes ; this is agreed on all hands. Co, Pl. Cor. p. 25. : 
| | Agaity 
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Again, tho the treaſon for clipping or waſhing of coin declared by 
3 HY. 5. cap. 6. were Tepealed by the ſtatute of 1 Mar. cap. 1. as is 
declared by the preamble of the ſtatutes of 5 E/:z. cap. 11. and 18 


£liz. cop. 1. and that the ſame is newly made treaſon by the ſtatutes 


of 5 and 18 E1iz. and conſequently, were there no more in the caſe, 
two witneſſes might be requiſite by the words of the aCt of 5 & 6 
E4. 6. becauſe thoſe are newly made treaſons, yet by the penning 
of thoſe ſtatutes of 5 and 18 E/:z. it is not neceſſary, be- [298] 
cauſe the words in both ſtatutes are being [awfully convifted 9 


or attainted according to the order and courſe of the law, which takes 


in the whole proceeding, as well indictment as trial; for the courſe 
of law therein mentioned ſeems to be intended the common law, and 
at common law there was no neceſſity of two witneſſes in any cale 
_ of treaſon. : 

And altho the ſtatute of 1 & 2 P. & Ml. cap. 11. did take clipping 


and waſhing to be continuing treaſons, and therein might miſtake, 


yet there being an expreſs clauſe in that ſtatute, that in thoſe caſes the 
evidences at common law ſhould be reſtored; this direction might 


take off the ſtatutes of 1 & 5 E. 6. as to the two witneſſes in thoſe 
caſes, and ſo have an influence upon the ſtatutes of 5 & 18 Ez. or 
at leaſt may go far in expounding them to reſtore the evidence re- 
quired at common law in thoſe caſes. 

But whether, as to all other treaſons, the general clauſe in the "Of 
tute of 1 & 2 P. & MM. cap. 10. that all trials hereafter to be awarded 
er made for any treaſon ſhall be had and uſed only according to the due 
erder and courſe of the common laws of this realm and nit otherwije, 


have taken away the neceſſity of two witneſſes upon the indictment, 


hath been controverted {y}, for on all hands it is agreed, that it takes 
away the neceflity of two witneſſes upon the trial, if there were no 
more in the caſe. , 

My lord Coke in Pla. Cor. p. 25, 26. delivers his opinion, that two 
witneſſes are neceſſary upon the indiftment in caſe of all treaſons, 
other than thoſe, that are for counterfeiting, clipping, or impaiting 
the coin, and gives many weighty treaſons for it, and cites a reſolu- 
tion in 14 Els. lord Lumlcy's caſe, and 4 Mar. Bro. Corone, 219. 
for according to him the indictment is a diſtin thing from the 


trial ; therefore the ſtatute of 1 & 2 P. &. 1. cap. 10. extending, 


ouly to the trial doth not take away the neceflity of two witneſles 


(y) See Kel, g, 1f, 49, x 
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upon the indiftment, and accordingly the general opinion hath run 
thus ſince (=). 
[299] But yet much 1s to be alledged, that the ſtatute of & 9 
99) P. & M. cap. 10. extends as well to reduce the indiftment, 
as the trial, to the courſe of the common law. 

1. Beeauſe it feems to be the intent of the ſtatnte to involve the 
mditment under the general appellation of the trial, according to 2 
& 3 P. & M. Dy. 132. a. and tho it 25 true, that 1 P. & 7. Dy. 
99, 100. in 7homas's caſe there were two accufers required, yet that 
was before the ſtatute of 1 & 2 P. &. M. cap. to. 

2, Becauſe this ſtatute of 1 & 2 P. & Ml. cap. 10. in other caſes 


extends as well to the indictment, as the trial; it is agreed, that the 


ſtatute of 33 7. 8. cop. 23. concerning trial of treaſon in a foreign 
county, 1s wholly repealed by 1 & 2 P. & Ml. cap. JO. quod vide Ce, 
P. C. þp. 21. Dy. 132. whereas, if it ſhould only refer to the trial, 
the indictm=nt might ſill be in a foreign county, and ſo he might be 


fndicted in a foreign county, and yet mult be tried in the proper coun- 


ty: vide accordingly reſolved H. 12 Eliz. Dy. 286. b. touching the 
rchels in the North, where Stamford's opinion, L:16, Ill. cap. 26. (a) 
Is denied by all the judges of both benches; again, the ſtatute of 33 
F. 8. cap. 20. touching the indiftment and trial of lanatics in any 
county the king ſhall appoint, 1s repealed by this at of 1 & 2 P. & 17. 


| cap. 10. as well to the indiCtment as the trial : vide Anderſ. Rep. 1. 


154. 4rden's caſe (b). 

3. The indictment is in common ſpeech a part of the tral, or at 
leaſt a neceſſary incident to it ; and if it ſhould be neceſſary to have 
rio witneſſes to the indiCtment, it would conſequently be neceſſary 
to have them upon the trial alſo; for by the ſtatute of 5 & 6 E. 6. 
eap. 11. the two witneſſes, that are upon the indictment, muſt avow 
their teſtimony in the preſence of the party upon hs arraignment : 
and it ſeems incongruous, that a greater evidence ſhould be required 
to the indictment, which is only an accuſation, than to the trial {c), 
where the party is to be convicted ; therefore, if the ſtatute of 1 & 2 

P. &. M. intended to take it away upon the trial, it cannot 
{(390] be ſuppoſed to continue the neceflity « of two witneſſes upon 


the indictment. 


Cz) State Tr. Vol. IIT. þ. $6. the caſe of tel Lord Coke P. C. þ. 25- fays s 
lord  Coftlemain, Ihid. p. 415. carl of Shaft/- greateſt proof 1 is moſt of all neceſſary at the 


bury's cale; p. 645. lord 7 1's cale time of the inditment, becauſe that is bs 
4 Sdn FT foundation of all the reſt, and 1s commonly 


233: colonel Sidney' s$ calc, 44 
(a) S. P.C. þ. 90, s found in the abfence of the party acculc 

6 » L0G, | 

(9) 1 And, 105 * ks 


el 
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4, There is alſo a great authority for this opinion : vide the re- 
ſolution and reaſon of the judges in Arden's caſe, Anderf. Rep. n 
154. (4), where they reſolved, that they could not be indicted in 
a foreign county upon the ſtatute of 33 H. 8. cap. 23. becauſe the 


ſtatute of 1& 2 P. & MM. cap: 10. reſtoreth the common law as 


well in relation to the inditment as the trial, and the trial includes 
the indiftment ; and this was by all the juſtices and barons ſo re- 
ſolved, which caſe is alſo reported by juſtice Cler:h. n. 17. to be 
19 Novem. 26 Eliz. Again zbidem n. 28. * Fuittenus per les juſtices, 
« que ou le ſtatute de E. 6. eft, que inditement de trefon ſera per 2 
« teſtes,- 6 le ſtatute de reine Mary eſt, que treſons fey try folonc le 
« common ley, que ore inditements fey ſolonc le common ley ; car 
* inditement eſt parcel de tryal, car nul tryal poet eftre fans indite- 
s* ment, and fic fuit in Somerv:/le's & Arden's caſe. 

5, It hath been the care of the parliaments ſince in their as 
to make provition for two witneſſes in caſes of treaſons newly made, 
vide ſtatutes 13 Eliz. cap. 1. 13 Car. 2. cap. 1.fo that it was thought® 
that the ſtatute of 5 & 6 E. 6. was not of force as to the two wit- 
nefſes, at leaſt as to treaſons newly enaQted, otherwiſe in caſes of 
new treaſons they needed not theſe proviſions (e). 

And thus the reaſons ſtand on both fides, and tho theſe ſeem to 
be fironger, than the former, yet in a caſe of this moment it 1s 
lateſt to hold that in praCtice, which hath leaſt doubt and danger ; 


quod dubitas, ne feceris, eſpecially in caſes of life (F}; but upon __ 


miſpriſion of treaſon two witneſſes are ſrequiſite both upon the in- 
dictment and trial. Co. Pla. Cor. þ+ 24. ; 
lil. 'The third thing conſiderable in this clauſe is, - 
Cre [301] 
what ſhall be faid zwo /awful accuſers within this ſtatute, * 
| it it be of force. 


As to the accuſers mentioned in the ſtatute of 5 & 6 E. 6. cap. 


11. they are no other than the two lawful and ſufficient witneſſes | 


mentioned in the ſtatute of 1 E. 6. cap. 12. in fine ; this is agreed 
by my lord Coke, Pl. Cor. p. 25, 


(d) x And, 107, © corruption of blood, &c. no perſon 

(<) If it were only queſtionable, that *# ſhall be indied, tried or attainted, 
was reaſon ſufhcient for making ſuch pro- * but upon the oaths of two lawful wite 
viſthn, Vide ſupra þ. 261. 6 neſles to the ſame treaſon 4 but out of 

({) However fince our author wrote this * this a& are excepted all proceedings in 
matter 18 in great meaſure ſettled by 5 Y, © parliament, or proceedings for countere 
3+ cap. 3, whereby it is enacted, + That ** feiting the king's coin, great ſeal, privy 
* 1A all caſes of high treaſon, whereby any * ſeal, or fignet or ſiga manual.” 
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Now what are lawful witneſſes in this caſe 18 conſiderable ; the 
lawfulneſs of witneſſes muſt reſpet either, 1. The perſons, or elle, 
2, The teſtimony of the witneſſes. 
| 1. As in relation to the perſons of witneſſes, thoſe are ſaid 


Jawful witneſſes, which by the laws of England are allowed to be 


witneſles, 

A feme covert 1s not a lawful witneſs deninf her bulband 7; 
in caſe of treaſon, yet in lord Ca/tlehaven's caſe {h ) upon an in- 
ditment for a rape upon his lady by another by her huſband's 


preſent force, ſhe was received as a witnefs by the advice of the 


judges, that aſſiſted at that trial, and upon her evidence he was con- 


victed and executed. 


But a woman 1s not bound to be ſworn or to give evidence 
againſt another in caſe of theft, &c. if her huſband, be concerned, 
tho 1t be material againſt another, and not wy againſt her huſ- 
band. Delt. cap. 111 (i). | 

Upon an indictment upon the ſtatute of 3 HF. 7. cap. 2. for taking 


' away forceably and marrying a woman, the woman ſo married 


may be {worn againſt her huſband, that ſo marries her, if the 
force were continuing upon her till the marriage ; and thus it was 
done in the caſe of the lady Fulwood, M. 13 Car. 1. B. R. Croke 


- (#) and accordingly ſeriatim reſolved by all the judges of the king's 


bench lately in the caſe of Brown, Trin.,25 Car. 2. (1) for theſe 
reaſons: 1. Becauſe otherwiſe the ſtatute would be vain and uſeleſs, 


for poſſibly all that were preſent were of the offender's confederacy. 
2. The marriage, tho a marriage de fatto, yet, if it were effected 


202) by a continued aft of force, was not a marriage de jure, 
[322 for 1t was diſſolvible by divorce, unleſs ratified by a fuble- 
quent free cohabitation or conſent. But 3dly and principally, be= 
cauſe it was flagrante crimine, for the child was taken away upon 
the Ziur/day, married the Friday, and ſeized by the guardian the 
next day, before they had lain together, and the force was all that 
while continuing upon her. 4. "There were other witneſſes, that 
proved the firſt taking away by force againſt the child's will, tho 


(Cg) Co. Lit. 6. be © like was done in the caſe of Haager S42-1d- 
(b) Hut. 115. Ruſh. Colle, Vol, Il, ſen, Mich, 1 Ann. B. Rs State Tre VuV. 
f- 93---101* State Tr, Vl. I. p. 366. e 453 
{i} N. Edit. cap. 164. p. 540. 8739 i Ven. 243+ ory L93» 
(4) Cro Car. 482, 454, 488, 492+ the 


there. 


| 
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there were no witneſſes to prove the marriage forceable but herſelf, 
who expreſly ſwore, that ſane was married againſt her will ; upon 
all which circumſtances it was ruled, that ſhe ſhould be examined 


in evidence, and the credibility of her teſtimony left to the jury ; 
but moſt were of opinion, that had ſhe lived with him any confi- 


 derable time, and afſented to the marriage by a free cokabuation, 


ſhe ſhould not have been admitted as a witneſs againſt her huſband ; 
he was convicted and had judgment of death, and was exe- 
cuted, | 

Regularly an infant under fourteen years is not to be examined 


upon his oath as a witneſs ; but yet the condition of his perſon, as 


if he be'intelligent, or the nature of the fact may allow an exami- 


- nation of one under that age (mJ, as in caſe of witchcraft an infant 
of nine oy old has been allowed a witneſs againſt his own mother. | 


Dalton (n . 


| Aud the like may be in a rape of one under ten years upon the 
ſtatute of 18 Fiz. cap. 6. and the like hath been done in caſe of 
buggery upon a boy upon the ſtatute of 25 H. 8. cap. 6. 

And ſurely in ſome caſes one under the age of fourteen years, 
if otherwiſe of a competent diſcretion, may be a witneſs in caſe of 


treaſon: vide que ſupra dixi p. 26. 


A man concerned in point of intereſt is not a lawful accuſer or 
witneſs in many caſes, the party to an uſurious contract, cannot 
be a witneſs to prove an uſurious contract, upon” an informa- 
tion, if the money be not paid, for he {wears to avoid his 
own debt or ſecurity (0) ; but if the money be paid he may [3 03] 
be a witneſs to prove it, where another informs, for he is 
© gain nothing, 

And therefore if any man hath the promiſe of the goods. or lands 
of the party attainted, he is no lawtul witneſs to prove the trea- 
ſon, 


no lawful juryman or indicter in caſe of felony ar treaſon, Sir H/l- 
lam WWithipoPs caſe (p). 

A father or ſon or adverſary in a ſuit is a witneſs for or againſt a 
perſon accuſed of any erums, by not always a competent juryman, 


{n) By the laws of Ina a child ten years (n) Dal:. Juſt. N, Edit. p. 541» 
eld was allowed to be a witneſs in theft, (9) Co, Lit. 6. b. 
Vide L Ls Ing le 7. (Þ) Cro. Car, 134. 147. W. Fones 198. 
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393 HISTORIA PLACITORUM CORONZ, 


A particeps crimints 1s in ſome caſes a lawful accuſer within this 
Natute, m ſome caſes not. | 

An approver ſhall be ſworn to his appeal, Stzamf. Pla. Cor. (4); 
but it ſeems, that he ſhall not be a witneſs upon the trial, if the party 
accuſed put himſelf upon his country, becaule, if he fall 1 1n proving 
the party guilty, he ſhall be hanged. 

In Sir Percy Creſby's caſe, P. 19 Fac. Neye's Rep. p. 154. placits 
676. in Camera Ste/lata, if two defendants be charged for a crime, 
one ſhall not be examin..d againſt the other to convict him of an of- 
fenſe, unleſs the party examined confeſs himſelf guilty, and then he 
ſhall be acmitted. | 

9 Dec. 15 Car. 2. at Newgate, Henry Trew was indicted of burg- 
lary, and by advice of Kee/izg chief juſtice, Brown juſtice, and 
Wilde recorder, Perrin that was in goal for two other robberies, and 
conteſled himſelf to be in this burglary, was ſworn as a witneſs 
againſt Zrew, but he was not indicted or the burglaries or robherics. 
Ex libro Brideman. 

10 Dec. 1662. Tonge, Philips, and others {r ) were indicted for 
treaſon for compaſling the king's death, the queſtion was, whether 
thoſe, that were parties in the compaſſing, which were not yet par- 
doned, nor indicted, might be produced as witneſſes, namely R:gps 
and others ; and upon conference with all the judges theſe poinis 
vere reſolved. 


[ 304] 1. That the party to the treaſon, that confeſſe] it, may 30 
one of the two accuſers or witnellcs in caſe of treaſon, for 
the ſiatute intended two fuch witneſſes, that were allowahle witneſſes 
at common law, and ſo may a pertiiceps criminis be admitted as 2 
witneſs, . and was admitted to give evidence to the | jury ; but the jury 
may, as in other caſes, contider of the cyidence and crak of the 
witneſſes, but he is ſufficient to ſatisfy the ſtatute, | 

2. That the confeſſion before one of the privy council or a juſtice 
of the peace being voluntary made without torture is ſufficient as to 
the indictment or trial to ſatisfy the ſtatate, and it is not neceflary, 
that it be a confeſſion in court; but the confeſhon is ſufficient, 1 if 
made before him that hath power to take an examination. 

3. The king having promiſed a pardon to Riggs, if he would dil- 
cover the plot, he performed that part by his diſcovery ; and this was 


(9) Libs II. caps g6e p. 145+ a, {r) Keel, 17. State Triath Pa. 11, 
held 
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held by all no impediment to his teſtimony, for the promiſe was not 
applied to witnefling againſt any other; but two Juſtices {/} held, 
that if the king promiſed a pardon upon condition, that he would 


witneſs againſt any others, and that being acknowledged by Riggs 


when he took upon him to give evidence, &c. that will make him 
uncapable to give evidence, becauſe he ſwears for himſelf /z); but 
in this point the greater number were of a contrary opinion (u)}, ex 
libro Bridgman verbatim, and I remember the conſultation and reſo» 
lution accordingly. 

And accordingly at the ſfeſhons of Newgate 1672. Mary Price 
was convicted of treaſon in clipping the current money of Engl/ana 


þy the teſtimony of thoſe, that were participes crumims (x), namely 


Throgmorton and others, who brought her broad money upon allow- 
| ance of 10 /. per Cent. and carried off the clipt money into their maſ- 
ter's caſh. | 

The like conviction was in the ſame year of Hyde and X 
others of robbery upon the highway by one that was a party [305] 
in the robbery, but not indicted. 

But in theſe and the hike caſes 1. The party that is the witneſs, is 
never indicted, becauſe that doth much weaken and diſparage his teſ- 
timony, but poſſibly not wholly take away his teſtimony, 2. And 
yet, tho ſuch a party be admiſhible, as a witneſs in law, yet the cre- 
dibility of his teſtimony is to be left to the jury, and truly it would be 
hard to take away the life of any perſon upon ſuch a witneſs, that 


iwears to ſave his own, and yet confeſſeth himſeif guilty of ſo great a _ 


crime, unleſs there be alſo very confiderable circumſtances, which 
may give the greater credit to what he ſwears. 

Tf A. B. and C. be indicted of perjury on three ſeveral indiAments 
concerning the ſame matter, A. pleads not guilty, B. and C. may be 
examined as witneſſes for A. for yet they ſtand unconvicted, altho 
they are indicted, 19 Car. 1. B. R. Bilmore's caſe, 

By the ſtatute of 1 & 2 P. & M,. cap. 14. juſtices of peace VE 
to examine the party and take informations touching offentes brought 
before them, and certify them at the next goal-delivery. 


_ (ſ) Theſe were our author and F; Cx) But it does not appear in this caſe, 
raWNe whether they were promuſed a pardon or 


. (t) Vide poſtea part. 2, cap. 27, not ; the like reſolution was in the caſe of 

( ) Of this contrary opinion was the Fofeph Clark for coining 16 Car. 2. lee Kel. 
court in the caſe of Chriſtopher Layer, Mich, 33+ but in that caſe the witneſs had aftue 
9 Geo, I, B, R. State Tr. Vol. VL. + 269» ally obtained a pardon, 
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- Tho juftices of peace cannot hear and determine treaſon by virtue 
of their commiſhon of the peace, no nor take an inditment of it, yet 
they may take examinations and informations touching ſuch offenſe 
of the party brought before them, and certify them according to that 
ftatute ; and thoſe informations taken upon oath, as they ought to be, 
and ſworn to, by the juſtice or his clerk, that took them, to be truly 
taken, may be read in evidence againſt tne priſoner, if the informant 
be dead, or not able to travel, and ſworn ſo to be; yea by ſome opi- 
nion, if he were bound over and appear not, they may be read, which 
ſeems to be queſtionable. 

And in ſuch caſe information npon oath taken before juſtices of the 
peace of one county may be tranſmitted before juſtices of goal-delivery 
of that county, where the offenſe was committed, v2. if the offender 

[306] were brought before that juſtice; quere tamen, becauſe the 
— 7 offenſe was out of his juriſdiction; yet vide Dalt. cap. 111, 
P- 299. accordant (yh. 

He, that hath a remainder expeCtant upon an eſtate tail, ſhall not 
be allowed as a witneſs, and ſo ruled, but a difſeifor may be a wit- 
neſs to a deed made to the tenant. 12 A. 12. 

Mich. 1652. A commiſſion iſſued ta examine the validity of a 
marriage ſuppoſed to be done by force, and upon that a divorce was 
| Had: an inditment was againſt /2//4, that married the woman, the 
depoſitions in the cauſe of divorce were offered to prove the force, 
but rejected, becauſe in a ſuit of another nature and juriſdiction, 
FLeulf's caſe. 

A man convict of conſpiracy, perjury, or forgery is not a lawful 
witneſs. Crompt. de pace regis 127. b. Dalt. cap. 111. (x) but if he 
þs pardoned, it ſeems he may be a witneſs. 

And thus far concerning the capacity or incapacity of the wit- 
nefles. | 
 _ 2. In relation to the manner of their teſtimony, the opinion in 
Dyer of a witneſs by hearſay 1 Mar. Dy. 99. b. was rejeCted by all 
the judges in the lord Lumly's caſe, H. 14 Eliz. Co. Pla. Cor. 25. 
but if it be a hearſay from the offender himſelf confefling the fact, 
ſuch a teſtimony upon hearſay makes a good witneſs within the 
ſtatute, | 

Tho information upon oath taken before a juſtice of peace may 
make a good teſtimony to be read againſt the offender in caſe of 


(9) N, Edit, cap, IO4- þo 544 (%) P» £4%4 


fc] ON Ys 
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f-lony, where the witneſs is not able to wavel, yet in caſe of treaſon, 
where two witnefles are required, ſuch an examination is not allow- 
able, for the ſtatute requires, that they be produced upon the alTaighe 
ment in the preſence of the priſoner to the end that he may croſs 
examine them. | | 

And thus much concerning the ſtatutes in the time of Edward VI. 
_ and evidence upon indiftments, I ſhall only add this, 

In civil ations, as treſpaſs againſt £. B, and C, if no evidence 
be given againſt any one to prove him guilty, he may be examined 
on the part of the defendant, and ſtands as a competent wit- | 
neſs; and I ſee no reaſon, why it two or three perſons be [307] 
indicted, and no evidence given againſt one or more of them, but 
that he may be a witneſs for the other ; but atherwiſe it is, if there 
be but a colourable eyidence againſt bim (+), 


(+) Our author ſhould here have pro- probably he thought zbar ſufficiently dong 
' ceeded to his fourth general head, and have y the ſecond reſolution in T; onge's Caſe 
- ſhown, what would Þe a confeſſion within mentioned by him, p. 304- | 

this ſtatute of 5 & 6 Ed. 6. cap..1t, but - TE. 


CHAP. XXV.. 


Concerning treaſons declared and enated from 1 Mar. till this day, 


viz. 13 Car. 2. 


|| COME to the ſtatutes concerning treaſon in the times of queen 
A Mary, queen Elizabeth, and ſo downwards. 


The firſt ſtatute in this period is 1 Mar, cap. 1. conſiſting of three 


Clauſes. 


1. * That no a&, deed or offenſe being by aCt of parhament made 


* treaſon, petit treaſon, or miſprifion of treaſon, by .words, writing, 
* cyphering, deeds, or atherwiſe whatſoever, {hall be taken, had, 
* deeimed, or adjudged to be high treaſon, petit treaſon, or miſpriſion of 
* treaſon, but only ſuch, as be declared and exprefſed to be treaſon, 
* petit treaſon, or miſpriſion of treaſon, in or by the a& of parliament 
** of 25 E. 3. touching treaſon or the declaration of treaſons, and none 
** Other, nor that anypains of death, penalties, or forfeitures in any 
** wiſe enſue or be to any offender or offenders for doing or commit- 
® ting any treaſon, petit treaſon, or miſpriſion of treaſon, other than 

| | « ſuch 
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zo5 HISTORIA PLACITORUM CORONZ. 

; Tho juflices of peace cannot hear and determine treaſon by virtue 
of their commiſhon of the peace, no nor take an inditment of it, yet 
they may take examinations and informations touching ſuch offenſe 
of the party brought before them, and certify them according to that 
ſtatute ; and thoſe informations taken upon oath, as they ought to be, 
and ſworn to, by the juſtice or his clerk, that took them, to be truly 
taken, may be read in evidence againſt the priſoner, if the informant 
be dead, or not able to travel, and ſworn ſo to be; yea by ſome opi- 
nion, if he were bound over and appear not, they may be read, which 
ſeems to be queſtionable. 

And in ſuch caſe information npon cath taken before juſtices of the 
peace of one county may be tranſmitted before juſtices of goal-delivery 
of that county, where the offenſe was committed, v2. if the offender 
[306] were brought before that juſtice; guere tamen, becauſe the 

offenſe was out of his juriſdiftion; yet vide Dal. cap. 111, 


P- 299. accordant (y}. 


He, that hath a remainder expeCtant upon an eſtate tail, ſhall not 
be allowed as a witneſs, and ſo ruled,, but a difleiſor may be a wit- 


| neſs to a deed made to the tenant. 12 Af. 12. 


Mich. 1652. A commiſſion iſſued to examine the ralxdiey of a 
marriage ſuppoſed to be done by force, and upon zhat a divorce was 


| had: an indictment was againſt Y/e//, that married the woman, the 


depoſitions in the cauſe of divorce were offered to prove the force, 
but rejected, becauſe in a ſuit of another nature and juriſdiction, 
Wilts caſe. 

A man convict of conſpiracy, perjury, or forgery is not a wrkpl 
witneſs. Crompt. de pace regs 121. b. Dalt. cap. 111. (=) but if he 
þe pardoned, it ſeems he may be a witneſs. _ 

And thus far Concerning the Capacity ar incapacity of the wit- 
nefles. 

2. In relation to the manner of their teſtimony, the RW in 


Dyer of a witneſs by hearſay 1 Mar. Dy. 99. b. was rejeCted by all 


the judges in the lord Lumly's caſe, H. 14 Eliz. Co. Pla. Cor. 25. 


ut if it be a hearſay from the offender himſelf confefling the faCt, 


ſuch a teſtimony upon hearſay makes a good witneſs within the 
ſtatute. 

Tho information upon oath taken before a juſtice of peace may 
make a good teſtimony to be read againſt the offender in caſe of 


N, Edit, cap. 164. +. | | » £424 
(1 it, cap. 164+ + 544 (%) þ 54% f:lony, 
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f-lony, where the witneſs is not able to wavel, yet in caſe of treaſon, 


where two witneſſes are required, ſuch an examination is not allow- 


able, for the ſtatute requires, that they be produced upon the arraigne 
ment in the preſence of the priſoner to the end that he may croſs 
examine them. | 

| And thus much concerning the ſtatutes in the time of Edward VI. 
and evidence upon indictments, I ſhall only add this, 

In civil ations, as treſpaſs againſt Z. B, and C, if no evidence 
be given againſt any one to prove him guilty, he may be examined 
on the part of the defendant, and ſtands as a competent wit- 
neſs; and I ſee no reaſon, why if two or three perſons be [307] 


indicted, and no evidence given againſt one or more of them, but 


that he may be a witneſs for the other ; but otherwiſe it 3s, if there 
be but a colourable eyidence againſt bim (+), 


(+) Our author ſhould here have pro- probably he thought thar ſufficiently dong 
ceceded to his fourth general head, and have y the ſecond reſolution in Tonge's caſe 
ſhown, what would be a confeſhion within mentioned by him, p. 304+ 
| (his ſtatute of 5 & 6 Ed. 6. cap,,11, but | 


CHAP. XXV. 


Concerning treaſons declared and enafted from 1 Mar. till this day, 
| viz. 13 Car. 2. 


I COME to the ſtatutes concerning treaſon in the times of queen 
A Mary, queen Elizabeth, and ſo downwards. 


The firſt ſtatute in this period is 1 ar, cap. 1. conſiſting of three 


clauſes. | 

I. © That no ac, deed or offenſe being by aCt of parliament made 
© treaſon, petit treaſon, or miſprifion of treaſon, by .words, writing, 
** cyphering, deeds, or atherwiſe whatſoever, {hall be taken, had, 
** deeined, or adjudged to be high treaſon, petit treaſon, or miſpriſion of 
** treaſon, but only ſuch, as be declared and expreſſed to be treaſon, 
« 
** of 25 E. 3. touching treaſon or the declaration of treaſons, and none 
cc 


** wiſe enſue or be to any offender or offenders for doing or commit- 


ting any treaſon, petit treaſon, or miſpriſion of treaſon, other than, 
| mbar « ſuch 


$c 


petit treaſon, or miſpriſion of treaſon, in or by the aCt of parliament 


other, nor that anypains of death, penalties, or forfeitures in any 
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* fuch as be in the ſaid at ordained and provided, any ftatute made 

* before or after the fad 25th year of Edvard II. or any declaration 
'* or matter to the contrary notwithſtanding. 

. © "That no advantage be given by this at to any perſon arreſted 
«* or os Le for treaſon, petit treaſon, or miſpriſion of treaſon the 
& laſt cay of September lalt paſt, or heretofore indited or outlawed, 
* or attainted of treaſon, W&c. or excepted out of the queen's pardon, 

3, © "That all offenſes made felony, or appointed to be within the 
* caſe of premunire by any ſtatute ſince the firſt day of the firſt year 
* of king Henry VII. {not being felony or within the caſe of pre. 
* munre before) and all and every- branch, article, clauſe mentioned 
* or declared in the fame ſtatutes concerning making of any offenſe 
« felony, or within the caſe of premunire, and all pains and forfeitures 
* concerning the ſame, or any of them, ſhall be from henceforth 
« youd and repeald.”” 

This excellent law at one blow laid flat all thoſe numerous treaſons, 
miſpriſions, &'. at any time enacted fince 25 E. 3. and all fclonies 
and premunires enadted in or after 1 FH. 8. 

As touching the firſt of theſe. 

1. Hereby all thoſe numerous treaſons newly enaCted in any for. 
mer king's time ſince 25 E. 3. a catalogue of moſt of which is before 
_ given, are wholly taken away. 

2. Hereby all thoſe treaſons, that were declared treaſons, ſo far forth 
as thoſe treaſons had their ſtrength from ſuch declarations, and were. 
not really within the ſtatute of 25 E. 3. are wholly taken away, and 
left purely to be determined according to the ſtatute of 25 EF. 3. and 
ſo far forth and no farther, than that ſtatute warranteth. 

And therefore the declaration of 3 R. 2. touching the killing of 
an embaſſador, namely 7o/n {mperiall, the declaration of 3 H. 5. 
concerning clipping and impairing of coin, the declaration of orti- 
mer's treaſon in breaking priſon 2 HT. 6. and all others of that kind are 
now wholly put out by this ſtatute, Coke upon the ſtatute de fran- 

gentibus priſonam (a), tho it is true, that it appears by 1 & 
[399] 2 P.t& M, cap. 11. they thought that clipping and impair- 
ing of money had remained treaſon by the declarative law of 3 H. 5. 
but the ſtatute of 5 El/:z. cap. 11. hath declared the contrary, and put 
that out of queſtion, 


{#) 2 C;, I-flit. £90s 
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3. But it repeald not the forfeitures for old treaſons, tho thoſe for- 
feitures were enacted by ſtatutes made after 25 £. 3. and therefore the 
| forfeiture of eſtates-tail for treaſon given by 26 H. 8. continues not- 

withſtanding this ſtatute, C%. T. uk Þ. 19. and ſo it was reſolved by 
all the judges of England in the lord Shefreld's cafe (*), Stamf. 187. 

12 Eltz. Dy. 289. the reaſon is before given, cap. 23. þp. 241. for 

the relation of the repealing clauſe is only to trea/ons not contained 
in 25 E. $. not to forfertures not contained in 25 E. 3. for indeed 25 
E. 3. creates no forteitures, but only declares what the common law 
was, and enacts no farther touching forfeitures. 
4, But this at did not meddle with thoſe new laws, that direQed 
ſpecial proceedings, trials, &c. or other matters of that nature relating 
| to treaſon, but that was done after * 1 &S 2 P. & MM. cap. 10. de 
quo poſtea. 

5. The preamble is very conſiderable, which takes notice of the 
ſeverity of former ſtatutes, that made words only without other fact, 


or deed, to be high treaſon, which was one of the cauſes of this 


general repeal. 
Touching the ſecond clauſe, as is hefore obſerved in the precedent 


chapter, the repeal by 1 ar. had diſcharged all offenſes committed 
| before that repeal againſt the ſtatutes repeald, if it had not been ſpe- 
cially provided to the contrary by the proviſo of this aCt touching 
_ perſons formerly indicted, 

Now as to the third clauſe, it alſo took away all new felonies made 
ſince the tarſt day of the reign of Henry VIII. but whether either of 
theſe clauſes of repeal did take away thoſe previous puniſhments, 
which for the firſt offenſe was made forfeiture of goods, and the ſe- 


| cond or third offenſe made treaſon, whether, I ſay, this ſtatute took 


away thoſe penalties, which were lefs than felony or treaſon in the 
firſt or ſecond offenſe, or only thoſe punithments which were made 
treaſon or felony, may be a queſtion; as for inſtance, that of *Y 
1E.6. cap. 12. the 5th clauſe, which makes certain of- (310] 
fenſes by words puniſhable with forfeiture of goods for firſt offenſe, 
loſs of profits of lands for ſecond offenſe, and treaſon for the third 
offenſe ; whether this ſtatute extends to ſucceſſors, and (tho the pe- 
naity of treaſon for the third offenſe be repeald by this at) whether 
the penalties for the firſt and ſecond offenſes be repeald, ſeems to me 
doubtful ; I rather think they are not. 


(*) Palm. 351. W. Fones 69. 
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410 HISTORIA PLACITORUM CORONZ. 
And now this aCt having laid all former new tr&aſons, felonies, ad 
miſpriſions flat, and reduced all to the ſtandard of 25 E. 3. the ne. 
ceffity of ſtate and public peace puts the queen and her parliament 
' nevertheleſs to begin new proviſions. | 
t Mar. /c/]. 2. cap. 6. © If any perſon ſhall falſely forge or coun- 
terfeit any ſuch kind of coin of gold or filver, as is not the proper 
coin of this realm, and is or ſhall be current within this realm by 
_* the conſent of the queen, her heirs or ſucceffors, or if any perſon 
«* do falſely forge or counterfeit the queen's fign manual, or privy 
« ſignet, or privy ſeal, then every ſuch offenſe ſhall be adjudged high 
© treaſon, and the offenders, their counſellors, procurers, aiders and 
© abetters judged traitors againſt the queen, her heirs and ſucceſſors, 
* and ſuffer and forfeit as in high treaſon.” 

Concerving this ſtatute much hath been faid before. 

1. It is a perpetual at, and not perſonal only to the queen, for as 
the word #ing may include a ſucceſſor, ſo the word queen may in- 
clude a ſucceeding king or queen, and that it was ſo intended here is 
apparent by the words in the concluſion fall be adjudged traitors 
againſt the queen, her heirs and ſucceſſors ; and accordingly it hath been 
often reſolved. 

2. That the foreign coin (the counterfeiting whereof is made trea- 
fon by this at) mnſt be ſuch, as is fo made current by proclama- 
tion, for by the ſtatute of 17 R. 2.cap. 1. foreign coin 1s not to run 
in payment in Enz/and, and theretore there muſt be an aft under the 
great ſeal, as all proclamations ought to be, before it can be current 
within this ſtatute : vide accordant ftatut. 5 Eliz. cap. 11. and 18 
Eljz. Cap. I, | 

3, It muſt be a counterfeiting of that foreign coin, which 
(3? [] is tamped in gold or felver,.viz. the greateſt part gold, or 
the greateſt part ſilver, for denominatis fit a majore parte ; therefore 
if there be a foreign coin of copper, or braſs and copper, it 1s not 
within this ſtatute, but it is not neceſſary, that the counterfeit of it 
muſt be gold or filyer, for if that be copper gilt, or alchymy after the. 
fimilitude of forcign coin of gold or filver, it is within this act, becauſe 
the prototype 1s a coin of gold or filver. 

1 Mar. /ef. 2. cap. 12. The a& againſt riotous aſſemblies is the 
very ſame in ſubſtance with that of 349 4 FE. 6. cap. 5. only chang- 
ing treaſon into felony within clergy, and nota bene the power given 


to ſuppreſs ſuch aſſemblies by force, and indemnifying the ſuppreſſors, 
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tho ſome of the rioters be killed : this a&t was continued by 1 Eliz. 
cap. 16. duting that queen's life and till the next ſeffion after, and 
then expired [6 ). 

1&2 P. & M. cap. 3. * If any perſon ſhall maliciouſly and of 
« his own imagination ſpeak any falſe, ſeditious and flanderous news, 
« rumors, ſayings, or tales, of the king or queen, - then the perſon 
« being conviCct and attainted, as in the aCt is expreſſed, ſhall be fer 
« ypon the pillory and have both his ears cut off, unleſs he pay one 
« hundred pounds, and ſuffer three months impriſonment ; and if it 
« be of the reporting of any other, then to ſtand on the pillory and 
* loſe one of his ears,. unleſs he pay one hundred marks within one 
« month after judgment, and ſuffer one month's impriſonment, 

« And if any ſhall maliciouſly deviſe, write, print, or ſet forth any 
« writing containing any falſe matter of ſlander, reproach, or diſ- 
* honour to the king or queen, or to the encouraging, ſtirring or 
* moving of any infurreCtion or rebellion within this realm or the 
« dominions thereof, or ſhall procure the ſame to be written, printed, 


« or ſet forth (the ſaid offenſe not being puniſhable as treaſon within 
« the ſtatute of 25 E. 3.) the offender ſhall for the firſt offenſe have 


* his right hand ſtricken off. 
*« The ſecond of any of theſe offenſes after a former con- 

« viction is made puniſhable with loſs of goods and perpetual [312] 
Ke impriſonment : juſtices of affiſe, &c. ſhall have power to hear and 
«© determine offenſes, &c. and to commit perſons ſuſpeCted without 
* bail; no perſon impeachable for words, unleſs convict within three 
« months after the offenſe : peers to be tried by their peers.” 

Upon this a& theſe things are obſervable : 1. That the Jaw-makers 
did not take ſeditious words to be within the ſtatute of 25 E. 3. for 
then they would have added the ſame clauſe as in the other caſe, viz. 
(not being treaſon within the fatute of 25 E. 3.) Again, 2. That 
they did take it, that ſome ſeditious writings might be treaſon within 
the ſtatute of 25 F. 3. for it is an overt-a&, as hath been formerly 
obſerved (+). 3. That as ſome writings exciting inſurreCtion mght 
be treaſon within the ſtatute of 25 E. 3. ſo ſome writings, that might 
poſlibly by conſtruQtion have the ſame effe&, might not be within that 


ſtatute, for the law-makers cannot be ſuppoſed to intend to make any 


thing, that was treaſon within the ſtatute of 25 E. 3. to be leſs thay 


(6) But a new aft to much the ſame is perpetual, 
Purpule was made I Geo, i, cap. 5+ Which (+) þ. 1.120 
| | treaſon ; 
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treaſon ; and by conſequence and conſequential illation many things 
might by a. witty advocate be conſtrued and heightened to be to moye 
inſurreQion and rebellion, which immediately, and in their own na- 
ture, nor in the intention of the writer, were never ſo intended : 
this ſtatute died with the queen, but was revived 1 E/:z. cap. 6. 
during that queen's life. 

1 & 2 P. & MM. cap. 9. © If any by expreſs words or favig 
© have prayed, or ſhall pray, that God would ſhorten the queen's 
« life, or take her out of the way, or any ſuch like malicious prayer 
« amounting to. the ſame effect, they, their procurers and abetters 
« ſhall be adjudged traitors, 

«* But as to any the offenſes aforcſaid perpetrated during that ſeflion 
* of parliament, if the offenders ſhall ſhew themſelves penitent 
*© upon their arraignment, no judgment of treaſon ſhall be given 
** againſt them, but a leſſer puniſhment may be inflicted. | 

£213) So that they took not this to be a treaſon within the 

'S] atute of 25 E. 3. neither is it thought to be a very great 
offenſe, for it is an appeal tro God, who we are ſure is not. 
moved by ſuch wiſhes and prayers contrary to his own command, 
Thou fralt nit curſe the' ruler of thy people, Exod. xxii. 28, 

I&2P.G& M7. cap. 10. conſiſteth of ſeveral remarkable clauſes, 

1. © If any during the marriage between the king and queen 
** ſhall imagine to deprive the king from having jointly with the 
« queen the ſtyle, honor, and kingly name of the realms and do- | 
*+* minions belonging to the queen, or to deſtroy the king during the 
** matrimony, or to deſtroy the queen, or the heirs of her body, 
*« being kings or queens of this realm, or to levy war within the 
« realm or marches of the ſame againſt the king during the mar- 
* riage, or againſt the queen or any of her ſaid heirs, kings or 
{© queens of this realm, or to depoſe the queen or the heirs of her 
* body kings or queens of this realm from the imperial crown of 
« this realm, and the faid compaſlings maliciouſly, adviſedly and 
« direAly ſhall utter by open preaching, expreſs words or ſayings, 
« or if any perſon by expreſs words ſhall maliciouſly, adviſedly, and 
*« dire&ly declare or publiſh, that the king during the marriage ought 
«©. not to have jointly with the queen the ſtyle, honor and kingly name 
©« of this realm, or that any perſon, being neither the now King or 
&« queen, during the marriage between them ought to have the ſtyle, 


Be honor and kingly name of this realm, or that the now queen 15 
« not 


"” 
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not, or of right ought not to be queen of this realm, or after her 
death the heirs of her body, being kings or queens of this realm, 
ought not ſo to be or to enjoy the ſame, or that any perſon, 
other than the queen during her life, or after death, other than the 
heirs of her body, as long as one of the heirs of her body, 
ſhall be in life, ought to be queen or king of this realm, then 
every ſuch offender ſhall loſe to the queen all his goods and 
chatiles, and forfeit the iſſues of his lands during his life, and 
have perpetual impriſonment ; the ſecond offenſe after a former COn- 
viction ſhall be treaſon. | 

2. * Andif any by writing, printing, overt-a&, or deed , 


ſhall maliciouſly, adviſedly and directly utter the things [314] 


aforeſaid, then they, their abetters, procurers, counſellors, aiders, 
and comforters knowing the ſaid offenſe to be done, and being 


thereof convitted and attainted by the laws and ſtatutes of this 
realm, ſhall be adjudged high traitors, and forfeit their goods, lands 


and tenements to the queen, her heirs and ſucceſſors, as in caſe 
Y high treaſon. 
« Proviſion for the government of the queen's children. 


< « If any perſon, during the time that the king ſhall have the 
& ordering of the queen's children, ſhall compaſs to deſtroy the king, 
or to remove him from the government of the ſaid children, it 


ſhall be treaſon. 


5. * That all trials hereafter to be had, awarded or made for any 


treaſon, ſhall be had and uſed only according to the due order 


and courſe of the common laws of this realm, and not otherwiſe, 


ſaving to all perſons, (other than the offenders and their heirs, 


and ſuch perſons as claim to any of their uſes,) all ſuch rights, 
titles, intereſts, poſſeſſion, leaſes,  &c. which they had at the day 


of the committing of ſuch treaſons, or at any time verore, as if 
this aCt had never been made. 
6. * Concealment of any high treaſon ſhall be adjudged only miſ- 


priſion of treaſon, and to forfeit and ſuffer as in caſe of miſprifion 


notwithſtanding this act, 
. «* Trial by peers is ſaved in treaſon or miſpriſion of treaſon. 


* None to be impeached for words, unleſs indicted within fix 
2 after the offenſe. 


9. © Witneſſes examined to or depoling any treaſons in this a&t, 
or at leaſt two of them ſhall be brought forth betore the party 
TD «* arraigned, 
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arraigned, if he require the ſame, and ſay openly in his hearing 
what they can ſay againſt him concerning the treaſons in the in- 
& ditmenr, unleſs the party arraigned ſhall willingly confeſs the ſame 
* upon his arraignment. . * 


cc 


1 10. © In all cafes of high treaſon concerning coin current 
315] within this realm, or counterfeiting the king's or queen's 
&« ſignet, privy ſeal, great ſeal, or ſign manual, ſuch manner of trial, 
« and no other, ſhall be obſerved and kept, as heretofore hath been 
«uſed by the common laws of this realm, any law, ſtatute or other 

« thing to the contrary notwithſtanding. _ 

0 The counſellors, procurers, comforters, and abetters for the firſt 
«© offenſe to ſuffer as the principal in the firſt offenſe, and procurers, 
* comforters and abetters for the {ſecond offenſe to forfeit as the 
« principal in the ſecond offenſe.” 

This ſtatute for ſo much as concerns the forfeiture or "and 
ment inflicted for words, &'c. and likewiſe the treaſons newly 


_ enacted was but temporary; _ died when the queen died without 
iſTue, 


But there is Kill obſervable, 

1. The great diſtin&ion, that was uſed between words and writing ; 
thoſe very things, which written were made in the firſt offenſe trea- 
fon, being only ſpoken were in the firſt offenſe but miſdemeanor, 
altho many of the words there mentioned ſounded high, as namely 
that the queen is not or ought not to be queen, but ſome perſon elſe, 
whereby we may gather the opinion of parhaments in -thoſe times, 
that regularly words, tho of a high nature, were not treaſon, nor - --* 
an overt-a&t of compaſiing the king's death. | 

The ſecond thing obſervable is, that here are ſome reaſons newly 
enated, which yet were treaſons within 25 E. 3. as compaſling 
to deſtroy and depoſe the queen, and declaring the ſame by writing 
or oveit a&t; and therefore this clauſe was omitted in the ſtatute of 
1 Eliz. cap. 6. and left to the ſtatute of 25 FE. 3. 

The 3d thing obſervable herein is, that the queen's huſband is 
not within the aCt of 25 E. 3. therefore it was neceſſary to have an 
act of parliament for the ſecuring of him, who was only the queen's 
huſband. 

4. That tho there was a communication of the regal idle to the 
queen's huſband, yet even that could not have been but by act of 
parliamenty 


2 
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parliament, and yet no more 1s communicated, but the title and name, . 


not the authority and rule of a king of England. 

The fifth clauſe concerning reſtoring of trial of treaſon according 
to the courſe of the common law is of great conſequence and uſe, 
and is perpetual. 
| 1. By this clauſe of the ſtatute as ro the caſe of high treaſon, 
the ſtatutes of 27 E. 3. cap. 8. 28 E. 3. cap. 13. 8 Hl. 6. cap. 29. 
for trial of an alien per medietatem linguz are wholly repealed, and 
the trial ſhall be by EngliAmen, 1 Mar. Dy. 144. Shirly's cafe, H. 
36 S/iz. Dr. Lopez's caſe ruled per omnes Ji ictarios. Co, P,C 
p. 2T. 

9. The trial of a lunatic kowt iſſue joined by 33 HF. 8. cap. 

20. and in a foreign county by 33 H. 8. cap. 23. and for treaſons 


in Wales 26 H. 8. cap. 6. 32 H. 8. cap. 4. are all repealed by this 


ftatute, Co. P. C. p. 24, 27. 
3. But whether the ſtatute of 1 E. 6. and 5 & 6 E. 6. concern- 


ing two witneſſes be hereby repealed vide ſupra p. 298. only the 9th 


and 10th clauſes of this ſtatute ſeem ſtrongly to imply, that this 
ſtatute intended the repeal of it, for otherwiſe why ſhould that ſpecial 


proviſion be added in this ſtatute, for at leaſt two of the witneſſes 


formerly examined to repeat their. teſtimony to the priſoner, if he 
defires it, when the ſtatute of 5 & 6 E. 6. had more effeCtually pro- 
vided for the ſame thing. | 


4. But the ftatute of 28 H. 8 cap. 15. concerning the trial of 


_ treaſon committed upon the high ſea is not repealed, nor the ſtatute 
of 35 H. 8. cap. 2. for trials of treaſons out of the realm, becauſe 
there was no way regularly appointed at common law for the trial 
of thoſe treaſons being done out of the bodies of counties ; but it 
ſeems the trial of treaſons committed in any place in rivers, or parts 
within the bodies of counties, tho the admiral claimed juriſdiction 
there, is reſtored & the common law, where it was originally 
table, 

Neither doth the at extend to petit treaſon, for treaſon gene- 
rally ſpoken is intended of high treaſon ; therefore the tral, as 
to that, ſtands in the fame manner, as it was before the MpLing of 
that act. | 
56, Peremptory challenge in caſe of high treaſon is reſtored [3 1 
by this aQ, and the ftatute of 33 H. 8. cap. 23. as to that ol 
point repeald, vide accordant Ci. P. C. p. 21. & libros ib1; 1o tha: 
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' at this day he may challenge thirty-five, viz. under three j juries 
peremptorily. Co. P. C. ibidem. 
1G 2 P. MM. cap. 11. © Whoſoever ſhall being from the parts 
&* beyond ſea into this realm, or' into any of the dominions of the 
* ſame, any falſe and counterfeit money, being current within this 
« realm by the ſufferance and conſent of the queen, knowing the 
« ſame coin to be falſe and counterfeit, to the intent to utter or make 
* payment with the ſame within this realm, or any of the dominions 
« of the ſame, by merchandizing or otherwiſe, the offenders, their 
« counſellers, procurers, aiders and abetters in that behalf, ſhall be 
« adjudged offenders in high treaſon, and after lawful convition 
* ſhall ſuffer and forfeit, as in caſes of high treaſon, 
« Tf any be accuſed or impeached of any offenſe within this ſtatute, 
« or of any other offenſe concerning the impairing, forging, or 
« counterfeiting any coin current within this kingdom, he ſhall be 
« indicted, arraigned, tried, convicted, or attainted by- ſuch like | 
« eyidence, and in ſuch manner and form, -as hath been uſed and 
« accuſtomed within this realm before the firſt year of the reign of 
« Edward VI. anylaw, ſtatute &c. to the contrary acnaarnerres of 
Upon this ſtatute ſeveral things are obſervable: 
1. That the foreign coin in this caſe muſt be ſuch, as is made 
current in this realm by the conſent of the queen, which cannot be 
without proclamation by writ under the great ſeal, as hath been 
before faid p. 213 & 310, 
2. That the party, that brings it in, muſt know it to be counterfeit. 
4 That it muſt be brought i into the king's dominions from ſome 
place, that is out of the king's dominions, and therefore the importa- 
tion out of reland is held not to be an importation within this ſta- 
tute, for that is within the dominions of this realm, tho not within 
_ the realm. 3 Z. 7. 10. & vide Jupra cap. 20 p. 225. Co. P.C. 
'"'N | 
[328] 4. It muſt bs brought with an intent to merchandize or 
310) make payment within this realm, and this intent may be 
tried by circumſtances, tho the offender hath not yet aCtually made 
payment or merchandize with it : vide antea p. 229. 
5. This is a new law, for the ſtatute of 4 H. 1. cap. 18. whereby 
it was formerly enacted, is repealed by 1 Mar. cap. 1. 
6. Itis a law perpetual, tho it ſpeaks only of coin made current 
by the conſent of the king and queen our foyereign lord and lady, 
and {0 it hath boen {till taken, 7. That 
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7. That at this ume it was taken, that impairing of the coin cur- 
rent within this realm was treaſon as to the proper coin of this realm 
by force of the declarative law of 3 H. 5. cap. 6. and that this was 
not repealed by 1 Mar. cap. I. for there was no other law in forte 
newly enaCted for making impairing of the csin treaſon between y 
Mar. cap. 1. and 1 & 2 P. & AL.cap. 11. but this error is referm-- 
ed by the declaration of 5 Ez, cap. 11. 

8. That without any difficulty in the caſe of counterfeiting coin 
current in this kingdom there is no neceflity of two witneſſes, neither 
upon the trial nor upon the indictment, ſo that queſtionleſs, as to 
this treaſon, the clauſe of the ſtatutes of 1 and 5 F, 6. concerning 
two witneſſes is wholly repealed, for the ſtatute ſauh, he ſhall be 
indifted, &c. the omiſſion of which word in the general clauſe of 1 
& 2 P. & M. cap. 10. which concerns treaſons in general, is that 
which gave the great countenance to that opinion of my lord Coke, 
that in other treaſons there muſt be two witneſſes upon the indict- 
ment, tho that ſlatute, as to the trial, remitted the courſe of the 
common law. 

_ I come now to the time of queen El:zabeth. 

The ſtatutes, that concern treaſon, I ſhall range in three ranks: 
1. Such as more immediately concern the ſafety of the queen's per- 
ſon. 2. Such as concern the money of the kingdom. 3. Such as 
concern the ſafety of the queen's government in relation to papal 
uſurpations and matter of religion. 

I. I begin with the firſt rank, ſuch as concern more immediately 
_ the ſafety of the queen's perſon, 

1 Eliz. cap. 5, The ſtatute of 1 & 2 P. & MJ. cap. 10. 
1s recited, and that Zat ſtatute extended only to queen Mary [3 19 1 
and the heirs of her body, the very ſame ſtatute in effe& is enacted 
over again, only with an application thereof to queen Elizabeth, and 
the heirs of her body, and almoſt all the ſame clauſes are over again, 
except that which concerns the trial of treaſon according to the com- 
mon law, and the clauſe of compaſling to deſtroy the queen, and 
manifeſting the ſame by writing or overt-aCt ; two witneſſes are re- 
quired to the indiftment and arraignment of the priſoner : this a& ex- 
pired upon the queen's death without iſſue. 

1 Eliz. cap. 6. The ſtatute of 1 Mar, [eſſ. 2. cap. 3. concerning 
ſeditious and falſe rumours is revived, as in relation to queen E!iza- 
beth, under the ſame pains and penaltics, as are therew contained, as 

[03 tho- 
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tho the ſame at had extended to the heirs and ſucceſſors of queen 
Mary, any doubt to the contrary notwithſtanding ; but this was per. 
ſonal to the queen and the heirs 6f her body, and was repealed by 23 
Els. cap. 2. 2. $i. 

13 Eliz. cap. 1. © If any perſon during the natural life of the 
bes Ag ſhall, within the realm or without, compats or 1magine the 
« death or deſtruction, or bodily harm tending to death or deftruction, 
* maiming or wounding of her perſon, or to deprive or depoſe her 
* from the ſtyle, honour, or kingly name of the crown of this realm, 
&* or of any other realm or dominion belonging to her majeſty, or to 
& levy war againit her majeſty within the realm or without, ' or to 
* move or ſtir any foreigners with force to invade this realm, or any 
«* other her majeſty's dominions being under her obeyſance, and fuch 
* compaſſes, imaginations, devices, or intentions, or any of them 
* ſhall malictoutly, advifedly, and dire&ly publiſh, hold opinion, 
* afiym or ſay by any ſpeech, expreſs words or ſayings, that the 
*« queen during her life 1s not, or ought not to be queen of this 
* realm of England, and alſo of France and Trelard, or of any other 
* her majeſty's Cominions being under her obeyſance during ber ite, 
_ * or ſhall by writing, printing, preaching, ſpeech, expreſs words or 

* ſayings, maliciouſly, adviſedly, and dire&tly publith and 
[329] ..7 wap ante; - nas 
afhrm, that the queen 1s an heretic, {chiſmatic, tyrant, 
&« jnfidel, or vſurper of the crown, every ſuch offenſe ſhall be taken, 
&« deemed, and declared by authority of this parliament to be high 
\ « treaſon; and the offenders, their abetters, counſellors and procu- 
* rers, and the aiders and comforters of the ſame offenders, knowing 
« the ſame, being indicted, convicted, and attaint according to tie 
&« uſual order and courſe of the common law, or according to the act 
«* of 35 FT. 8. for trial of treaſons out of the realm, ſhail be deem: d 
66 traitors, and ſuffer and forfeit as traitors. 

2. © If any perſon of any condition, place, or nation durng the 
« queen's life pretend, utter, or. publiſh themſelves, or any of them, 
&* or any Other, than the now queen, to have right to enjoy the 
* crown of England duri ng the now queen's life, or ſhall during the 
« queen's life uſurp the crown, or the royal title, ſtyle or dignity of 
« the crown of England, or ſhall during the queen's lite, hold, or 
< affirm, that the now queen hath not right to hold the ſaid crown, 
« realm, ſtyle, title, or dignity, or ſhall not, after demand made 01 

« the behalf of the queen, acknowledge effeCtually, that the now 
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« queen 1s true and rightful queen of this realm, they ſhall be diſabled 
« during their natural hves only to enjoy the crown by ſucceſſion 
« afcer the queen's death, as if ſuch perſon were naturally dead. 
3, * If any perſon ſhall during the queen's life hold or affirm a 
« right, intereſt or ſucceſſion to the crown to be in any ſuch claimer, 
« uſurper, or pretender, or not acknowledger atter notification by 
6 proclamation of ſuch claim, uſurpation or pretenſe, ſuch perſon 
& ſhall ſuffer as a traitor. 
4. * Tf any ſhall maintain, that the common laws, not altered by 
« parliament, ought not to direct the right of the crown of England, 
* or that the queen [| Elzzabeth] with ang by the authority of par- 
& liament is not able to make laws of ſufficient force to limit and 
« bind the crown of Eng/and, and the deſcent, limitation, inherit- 
«* ance, and government thereof, or that this ſtatute, or any ſtatute 
*« to be made by authority of parliament with the queen's royal aflent 
*« for the limiting of the crown to be juſtly in the queen's , 
- | 0X EN L322] 
perſon is not, or ought not to be of ſufficient force to bind, 
« limit, reſtrain, and govern all perſons, their rights and titles, that 
* in any way might claim an intereſt, or poſlibility in or to the crown 
* of England in poſſeſhon, remainder, inheritance, ſucceſſion, or 
* otherwiſe, every ſuch perſon ſo holding, athrming or maintaming 
_ & during the queen's life ſhall be judged a high traitor, and every 
_« perſon ſo holding after the queen's death ſhall forfeit all his goods 
& and chattles. | 
5. * If any by writing or printing declare, before the ſame be de- 
* clared and eftabliſhed by aCt of parliament, that any particular 
** perſon ought to be right heir to the queen (exCept the natural iſſue of 
** her body) or that ſhall print, ſet up, or fell ſuch book, for the firſt 
«+ offenſe he ſhall ſuffer one year's impriſonment, and forfeit half his 
+ goods, and for the ſecond offenie it thall be a premunire. 
6. © Trial of a peer by his peers is ſaved. 
7 © Saves the right of all, other than the offenders and their bales. 
** claiming only as heir ta the offender. 
8 © Offender within the queen's 7 IS I Int ſhall be indicted with- 
* in ſix months, and out of the dominions within twelve months. 
9, * No perſon to be arraigned for any offenſe within this aR, 
* unleſs it be proved by the teſtimony, depoſition, or oath of two 
* lawful and ſufficient witneſſes, who ſhall at the time of the arraign- 
** ment of ſuch perſon be brought before the party oltending face to 


4 4 « face, 
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< face, and there declare all they can ſay againſt the party arraigned, 
5 unleſs the party arraigned ſhall without violence confeſs the ſame. 

10. © The aider or comforter, of ſuch, as ſhall affirm the queen a 

& ſchiſmatie, heretic, tyrant, infidel, or uſurper, ſhall for his fi 
_ 4 offenſe, knowing the ſame to be committed, incur a premunire, 

& and for his ſecond offenſe, after conviction of the former, ſhall be 

« a traitor. 

| 11. © Provided, that giving charitable alms in money, meat, 

&* drink, apparel or bedding for ſuſtentation of the body, or health of 

[322] « any offender in any offenſe, made treaſon or premunire, 

« during the time of his impriſonment, ſhall r not be taken to 
&« be any offenſe.” 

Tho this act be antiquated by the death of queen Elizabeth, yet 
there are (as in other acts of this nature that are expired) divers mat- 
ters that are obſervable for the true underſtanding of the common 
law, and therefore I have repeated many aCts of this nature at large. 

1. This act doth contain and enact ſome treaſons as new treaſons, 


which certainly were treaſons by the ſtatute of 25 E. 3. as compaſling 


- to deſtroy or depoſe the queen, and manifeſting the ſame by writing, 
printing, or overtact; but it was thought or at leaſt donbted, that 
manifeſting the ſame barely by words were not within 25 E. 3. and 
it appears by the preamble, that this act was made to take away ſome 
doubts, as well as to provide new remedies. 

2, It partly appears by this aft, that the bare conlplmey to levy 
war was not treaſon by the ſtatute of 25 E. 3. without a war levied, 
and accordingly it was reſolved P. 39 El:z. Burton's caſe, Co. P. GC. 
2. 10. and therefore we are to be careful not to apply all convictions 
of treaſon in the queens time, as judgments declarative of the ſtatute . 
of 25 EF. 3. de proditionibus, becauſe they were oftentimes indiCted 
upon this ſtatute in the queen's time, and tie general concluſion of 
the indictment contra formem ftatuti, and ſometimes g2nerally contra 
formam ſiatut. with an abbreviation was applicable to any ſtatute 
then 1n force, which was moſt eftectual to this purpoſe. 

In Anderſon's reports, part. 2. n. 2. (c), it appears that in 37 Eliz. 
divers ap;rentices were committed for great riots, divers other appren- 
tices conſpired to deliver them out of priſon, to kiil the lord mayor of 
London, to burn his houſe, to break »pen two houſes near the Zower, 
where there were arms tor three hundred men, and to furmith them- 


(c) 2 Auderſe p« 4+ 


ſelves ; 
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ſelves ; after which divers apprentices threw about libels moving 
others to join with them and to aſſemble at Bunhill, where divers 
to the number of three hundred aſſembled, where they had a trumpet 

and a cloke upon a pole inſtead of a flag, and as they were } 

going towards the mayor's houſe, they were met by th e 
ſheriffs and ſwordbearer, againſt whom the apprentices offered re- 
Giſtance. 

It was reſolved, that this was treaſon within the ſtatute of 13 
 Elis. for it was an intention to levy war, and altho they intended 
no harm to the perſon of the queen, yet becaule it concerned her 
in her office and authority, and was for ſuch things, which the 
_ queen by law and juſtice ought to do, it was a levying war againſt 

| the queen, and they were condemned and executed. 

This proceeding was upon this ſtatute, and yet perchance, the cir- 
cumſtances of the caſe wholly laid together, this might have been 
an actual levying of war within the 25 £. 3. but they thought -. 
_ to proceed upon this ſtatute. 

3. That, tho regwinrly words alone make not an overt-a& of 
compa of the queen's death, yet printing or writing may do it, 
Ce. P.C. þ. 12, 14. and therefore an aCt of parliament was requi- 
ſite to make it an overt-aCt ; yet obſerve how cautiouſly it 1s penned, 
maliciouſly, adviſedly, and direftly, &c. leaving as little, as poſlibly 
may be, to conſtruction. 

4. That defamatory words, tho of a very high nature, do not 
_ always make treaſon ; there cannot be more venomous words ordi- 
| nanily thought of, than to fay, the queen was an heretic, ſchiſmatic, 
tyrant, uſurper, yet an aCt of parliament was necefſary to make it 
treaſon, 

_ 5, 'That to makea mana principal in treaſon by comfort or aid after 
the offenſe committed it muſt be knowingly, and therefore I never 
thought that opinion of Stamford, fol. 41. b. to be law, that a receipt 
of a felon after attainder in the ſame county made a perſon acceſlary 
without notice, becauſe he is bound at his peril to take notice, that 
he was attainted, for it oftentimes lies as little in the knowledge of 
many perſons, who are convict or attainted of felony or treaſon, as 
whether a man be guilty of it : vide tamen Dyer 355. 

6. That regularly in a new treaſon the aiding and comforting of 

the traitors, knowing them to be (uch, makes a man 1 guilty of trea- 
ſon, 
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fon, and therefore here 3s care by expreſs provition to make the firft 
offenſe a premunire. | 

7. Here 1s great care to Gdifable the heir to the crown 
[324] from ſucceeding, it h2 uſurp during the queen's life; but 
tho all the care imaginable. was there uſed, yet it hath been held, 
tizrat by the acceſſion of rhe crown to the perſon ſo diſabled, all theſe 
diſabilities have vaniſhed, vide 1 H. 7.4. (d) : ſee Mr. Plowden's 
learned tra&t touching the right of ſucceflion of ary queen of 
EE a | | 

8. Naa concerning the power of the king to limit the crown by 
conſent of parliament. 

9. That they took the ſtatutes of 1 and of 5 & 6 E. 6. concern- 
wg two witneTes to be decermined, or at leaſt not to extend to 
treaſons afterwards enaCted, for otherwiſe there needed not this ſpe- 
cial care and provifion de novo for two witnefles, 

10, That as the aiding or comforting of one, that ſpeaks feditious 
words, made treaſon on the fecond conviction, mult be for the fecond 
offenſe, after a conviction of the former, ſo the ſecond offenſe, tho 
committed after a former, is not treaſon, unleſs it be alſo committed 
after a tormer conviction : the like method is in forgery upon the 
ſtatute of 5 E!iz, cap. 14. and generally that expoſition holds in moſt 
caſes, where the ſecond offenſe is ſubjected to a feyerer puniſhment 
than the former, for it 1s intended of ſuch offenſe committed after 
the conviction of a former, Co. P. C. 172. | 

11. It 1s provided that charitable relief ſhall not make a paxty guilty 
of treaſon or premanire,; as an aider or abetter : this was a neceilary 
proviion to avoid queſtion, NR 

Regularly relief by viEtuals or clothes of a felon or of a traitor, 
after he 1s in cuſtody or under bail, makes not a man an acceffary 

+. .q in felony, nor a principal in treaſon ; but if he help him to 
[325 ] eſcape, that makes him an accefſary in one caſe and a 
principle in the other, Dalt. cap. 108. p. 286. (e)}, and with thus 


{d) The words of that hook, are, That 
the king was a perſon able and diſcharged 
jrim any attainder eo fatto, that be tzok upan 
bim the government and the being Ring; 10 
that 1t was not the bare acceſſion or delcent 
ot the ciown, but the being in atiual poſ- 
jefſion ot the regal government, which was 
conſtrued to remove all diſabilitics ; this 
eaſe therefore is no argument that the ſiaiute 
of r3 E!;z. could not bar the right of the 


ſuceeſſor, and hinder him from ſucceeding, 
but only that if notwithſtanding he ſhould 
get poſſeiion of the government, that pol- 
{ſeſſion would purge all diſabilities, whicn 
is Juſt as much as to fay, that he, who cat 
get the power into his hands notwithttand- 
ing an attainder or att of parliament t 


| the contrary, will not think himſelt bound 


byſuch attainder or at of pailiament. 
(*) N, Edit. cape 161, þ, $31" 
| "< agrees. 
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agrees this proviſo in the caſe of high treaſon ; but nota it extends 
no farther than during the time of his impriſonment, yet the law is 
all one, if he be under bail, for he is 77 cu/todia ſhill, for the bail are 
| in law his keepers, and he, that is delivered to bail in the king's bench, 

is nevertheleſs faid to be in cu/todia mareſcall:, | 

14 Elix, cap. 1. * If any perſon do within this realm, or elſe- 

« where unlawfully, and of his own authority compaſs, imagine, 

& conſpire, praftiſe, or deviſe by any ways or means with force, 

« or by craft maliciouſly and rebelliouſly to take, detain or keep | 

« from the queen any of her towers, caſtles, fortreſſes or holds, or 

* maliciouſly and rebelliouſly take, burn or deſtroy them, having 

« any of the queen's munition in them, or being appointed to be 

* guarded with ſoldiers within the queen's domimions, and the fame 

© compaſling do adviſedly by expreſs words or deeds utter and declare 

« for any the malicious or rebellious intents aforeſaid, it ſhall be 

Fc adjudged felony in the offenders, their aiders, comforters, coun- 

6 ſellers and abetters without clergy. | 

<« If any ſhall with force maliciouſly or rebelliouſly detain from 
« the queen any of her majeſty's caſtles, towns, fortreſſes or holds 
* within any of her dominions, or any of her ſhips, ordinance or 
& artillery, or munition of war, and not render the ſame within fix 
* days after proclamation, or wilfully or maliciouſly burn or deſtroy 
*« any of her thips, or bar any of her havens, this ſhall be treaſon.” 

This a&t to continue during the queen's life. 

We may ſee by this aCt, that the opinion of the Dr CARY in 
that time was," that this conſpiring to take forts or ſhips by 
force .or deceit was not treaſon ; but indeed the aCtual taking 
them by force was levying of war againſt | the king by the ſtatute 
of 25 E. 3. 

But if a man detains the king's town, or caſtle, or ſhips, and when 
any commiſhonated by the king demands the ſame, and it is refuſed to 
be delivered, and thereupon the kings* commiſkoner raiſeth 

A power, makes an aſſault, and they within ſtand upon their [32 6] 

guard, and repel force with force, this had been treaſon within the 

ſtatute of 25 FE. 3. for it is a levying war, and fo not a bare detain- 
ing; quod vide Co. P. C.p. 10. bis in eddem paging. 

Again, if this detaining the king's caſtle or fort, or the caſtle of 
any other be barely ſuch and without aſſault, yet if it be in compliance 
With a foreign enemy, OT in confederacy with him, this is treaſon 


within 


| 
| 
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within the a&t of 25 E. 3. and an overt-at of adhering to the 
king's enemies; that therefore, which this act makes treaſon 
In detaining after proclamation, is a ſimple detaining without 
the concurrence of the circumſtances above-mentioned, which was 
not treaſon before the making of this act. 

14 £112. cap. 2. © If any perſon ſhall conſpire, imagine, or go 
4 about unlawfully and malicioully to ſet at liberty any perſon com- 
* mitted by the queen's ſpecial command for any treaſon or fuſpi. 
cion of Treaſon concerning the perſon of the queen before indict. 
* ment of the perſon impriſoned, and ſuch imagination or conſpiracy 
5 ſhall fet forth, utter or declare by expreſs words, writing, or 
* other matter, it ſhall be miſprifion of treafons ; but if the party 
<« impriſoned be indifted of any treaſon concerning the perſon of 
*© the queen, it ſhall be felony ſo to conſpire and declare ſuch conſpi- 
© racy, ut ſupra. 

«-If it be after attainder or conviction, then ſuch conſpiracy ſo 
* declared as aforeſaid ſhall be high treaſon :” this act to laſt during 
the queen's be. 

Theſe things are obſervable upon this aQ, 1, Here is no proviſion 
azainſt the aCtua] diſcharge or ſetting at liberty, neither needed ity 
for if the party committed had really committed treaſon, this was _ 
treaſon even within the ſtatute of 25 E, 3. but if it were only a com- 
mitment for treaſon, but no treaſon committed by the perſon in 
cuſtody, ſuch delivery was not treaſon, as appears before cap 22. 
But 2. The conſpiracy to do this, tho manifeſted by open a, was 
neither treaſon, miſpriſion of treaſon, nor felony ; neither is it at 
[327] this day, but only a bare miſdemeanor puniſhable by fine and 
| impriſonment, tho the party impriſoned were indicted, yea 
attainted, And 3, This act extends only to ſuch treaſons as con- 
cerned immediately the queen's perfon, not to treaſons touching her 
{eal or coin. Evers 

And theſe are all the aQs, that were made in the queen's time 
touching treaſons, which more eſpecially related to the ſafety of her 
perſon, all which expired at her death. 

IL. I come to thoſe treafons, which were enacted in the queen's 
time concerning coin, and they are three. 

5 Eliz. cap. 11. * Makes the filing, waſhing, rounding, and clips 

« ping of the coin of this realm, or foreign coin made current by 
M70 proclamations | 


Cad 
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vc proclamation, for lncre or gain, and their counſellors, conſenters, 
« and aiders to be high treaſon by virtue of this aCt.” 


14 Eliz. cap. 3. * Makes the counterfeiting of foreign coin of 


« gold or filver, not current within this realm, miſpriſion of treaſon 
& in the offenders, their procurers, aiders and abetters.” 


18 Eliz. cap. 1. * Makes the impairing, diminiſhing, falfifying, 


« ſcaling or lightning of the coin of this kingdom or foreign coin 
« made current by proclamation for lucre-ſake to be high treaſon 
« in the offenders, their councellors, conſenters and aiders.” 

But of theſe ſufficient hath been ſaid before in the buſineſs of 


money, forfeiture and upon the ſtatutes of land 5 & 6 E. 6. The 


ſum of which 1s this : 
' 1. That the treaſons made by the aQs of 5 and 18 Fiz. are new 


treaſons, newly made by virtue of this aft, and every body is eſtopped 


to Tay the contrary by reaſon of the ſpecial recital and penning 
of this at, viz. hall be adjudged treaſon by virtue of this aft. 


2. That the foreign coin, the clipping and impairing whereof is 
made treaſon by this at, muſt be ſuch as is made current by procla- 


mation, for it cannot be otherwiſe current by reaſon of the pro- 
hibition of the ſtatute of 17 R. 2. cap. 1. and alſo, the word pro- 
clamation in thoſe aQs refer to foreign coin ſo legitimated by pro- 
clamation, not to the proper coin of this kingdom, which needs not 
' a proclamation to legitimate it. 

| 8. The trial and whole proceeding is to be according to g 
the courſe of the law by the expreſs words of theſe acts and [328] 
of 1 & 2 P. & M. cap. 11. and therefore there need not two Wite 
nefſes required by the aCts of 1 and the 5 & 6 F. 6. 


4. Not only the offenders themſelves, but the counſellors, CON- 


| ſenters and aiders are within thoſe aC&ts; but altho regularly in caſe 
of any old or new treaſon made, the comforters and receivers of the 
offender are imphliedly guilty of treaſon by a kind of neceſſary con- 
_comitance, yet it ſeems to me by the ſpecial penning of this aCt, it 
extends only to counſellors, aiders and conſenters (according to the 
reſolution in Conyer's caſe, Dy. 296.) as to the offenſes made treaſon 
| by thoſe aCts, tho poſſibly it may be treaſon, as to the receiver of 
a counterfeiter within the ſtatute of 25 E. 3. according to my lord 
Coke's opinion, Co, P. C. cap. 64. p. 138. for that is an old trea- 
ſon, and no ſuch reſtriftion by expreſs words to counſellors, aiders 
and aſlcnters, 


5. The 
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' 5. The clipping and impairing, that makes treaſon within theſe 


aQs, muſt by the expreſs words of the aCt be for gain or lucre, and 


ſo laid in the inditment. 

6. Counterfeiting -of coin not current to bring it within a premu- 
mire by the ſtatute of 14 Ez. cap. 3. muſt be a counterfeiting of 
ſuch foreign coin, as is of gold or ſilver, or conſiſts thereof for the 
great part, and extends not to the foreign copper, or leather coin. 
- No corruption of blood or loſs of dower are to be by attainders 


"of theſe treaſons. 


I. Therefore I come to the third ſort of ſtatutes made in this 
queen” s time, which relate to the queen's government, and eſpecially 
in relation to papal uſurpation. 

1 Eliz. cap. 3. is an aCt of recognition of the queen to be rightful 
ſovereign of this realm, and all aCts repugnant thereunto are re- 
pealed; and cap. 1. the oath of ſupremacy is enacted to be taken 
by the perſons therein deſcribed : the tenor of which oath followeth 
in theſe words, v2. 


<< T Z. B. do utterly teſtify and declare in my conſcience, that the 

&« queen's highneſs is the only ſupreme governor of this 
[329 ] « realm, and of all other her highneſs's dominions and coun- 
&« tries, as well in all ſpiritual or eccleſiaſtical things or 'cauſes, as 
« temporal, and that no foreign prince, perſon, prelate, ſtate, or 


4. potentate hath or ought to have any juriſdiction, power, ſuperiority, 


<« preeminence or authority, eccleſiaſtical or ſpiritual within this 
« realm, and therefore I do utterly renounce and forſake all foreign 
6 juriſdictions, powers, ſuperiorities and authorities, and do promiſe, 
« that from henceforth I ſhall bear faith and true allegiance to the 
« queen's highneſs, her heirs and lawful ſucceſſors, and to my 
& power ſhall afiſt and defend all juriſdictions, privileges, preemi- 
« nences and authorities granted or belonging to the queen's highnels, 
* her heirs and ſucceſſors, or united and annexed to the imperial. 
« crown of this realm.” So help me God and by the contents of 
this book. (/) | 


Every perſon appointed to take the oath, and refuſing, ſhall loſe 
his offices and bencfices, and be diſabled to take any office ot benefice, 
6c. and then proceeds to other penalties upon refuſers. 


(F) This _ k ng this atute ſo fas as 5.40 the ſaid cath, are abrogated by Js 
FF * & M, cap. 8 
And 
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And by that a it is enacted, © That if any perſon inhabiting 

« within the queen's domintons ſhall by writing, printing, teaching, 
<« preaching, expreſs words, deed or aQt adviſedly, waliciouſly, and 
« directly affirm, hold, ſtand with, ſet forth, maintain, or defend 
&« the authority preeminence, power or juriſdiction ſpiritual or eccle- 
« ſaſtical of any foreign prince, prelate, perſon, ſtate or potentate 
« whatſoever, heretofore claimed, uſed or uſurped within this realm, 
« or any dominion or country under the queen's obeyſance, or thall 


« adviſedly, maliciouſly, and direCtly put in ure, or execute any | 


thing for the extolling, advancement, ſetting forth, mamtenance, 


* or defence of any ſuch pretended or uſurped juriſdiction, power, 


preeminence or authority, or any part thereof, every perſon ſo 


&« convicted according to the courſe of the common law, fhall 
« for the firſt offenſe forfeit his goods and chattles, and, if [ 0] 
«* not worth twenty pounds, ſhall alſo ſuffer a year's im- 3301 
« priſonment, and all his eccleſiaſtical benefices and dignities ſhall 


«© be void, and for a ſecond offenſe committed after atcainder of the 


La) 
LA 


firſt ſhall be within penalty of premunire, and for the third of- 
« fenſe committed after his ſecond conviction, it ſhall be adjudged 
*« high treaſon.” 

None to be impeached for words only, KEY 95 indicted within a 
year after the offenſe committed ; and if impriſoned, to be ſet at 
hberty, unleſs indicted within half a year after the the offenſe : trial 
of a peer by peers. 

None to be indifted, &:c. without two witneſſes, which if living 
ſhall be brought face to face before the priſoner upon his arraign= 
ment, and teſtify what they can ſay, if the priſoner require it. 

Giving of relief, aid or comfort to offenders ſhall not be puniſh- 
able, unleſs proved by two witneſſes, that he had notice of the of- 
fence at the time of ſuch relicf given. 

5 Fliz. cap. 1. © If any perſon dwelling, inhabiting, or refiant 
within the queen's dominions or under her obeyſance, ſhall by 
writing, cyphering, printing, preaching, deed or act, adviſedly 
and wittingly hold, or ſtand with, to extol, ſet forth, maintain or 
defend the authority, juriſdiction, or power of the biſhop of Rome, 
or his ſee, heretofore claimed, uſed, or uſurped within this realm 
or any dominion or country under the queen's obgyſance, or by 
* Tpeech, open act or deed adviſedly and wittingly attribute any ſuch 
« manner 
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offending, his abetters, aiders, procurers and counſellors, being 
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& manner of juriſdiction, authority, or preeminence to the ſaid ſer 
« or biſhop of Rome for the time being within this realm or any 
* the queen's domimons, then every ſuch perſon, their procurers, 

®* abetters and counſellors, and alſo their aiders, comforters and a£. 
« ſiſtants uponethe purpoſe aforeſaid, to extol the anthority of the 
&* biſhop of Rome, being lawtully convicted within one year {hall 
& incur a Premunire. 

It directs who ſhall take, and give the oath of ſupremacy. 

Any perſon appointed to take this oath by this ſtatute or the 
| ſtatute of 1 E//z. who ſhall refnſe to take the ſame, being 
[33 1] thereof lawfully indicted within one year, and convict or 

attaint at any time after, ſhall incur a premunire, 16 R. 2. 

Certificate of refuſal to be made into the king's bench within 
forty days after refuſal ; the king's bench may proceed to indi the 
party refuſing within a year by a jury of the ſame county, where the 
court fits. 

If any perſon convict of the offenſes within the firſt clauſe of the 
fiatute ſhall after conviQtion thereof do the ſaid offenſes or any of 
them, or if any perſon appointed to take the oath, do after three 

months after the firſt tender refuſe to take the ſame being tendred * 
a ſecond time, the offender ſhall ſuffer as in caſe of high treaſon. 
 Attainder of treaſon upon this a& ſhall not make corruption of 
blood, diſherit the heir, or forfeit dower. 

Members of the houſe of commons ſhall take the ſaid oath, other- 
wiſe ſhall be diſabled to fit. 

Temporal lords of parliament ſhall not be bound to take the oath, 

' Nor ſubject to the penalties for refuſing the ſame. 

The charitable giving of reaſonable alms to an offender without 
fraud or covin ſhall not be conſtrued an abetting, counſelling, aid- 
ing, affiſting, procuring or comforting of an offender within this | 
aCt : peers indicted ſhall be tried by peers, as in other caſes of treaſon. 

No perſon compellible to take the oath upon ſecond tender, but 

ſuch as have eccleſiaſtical preferments, or ſuch as have offices in 

_ eccleſiaſtical courts, or ſuch as refuſe wilfully to obſerve the orders 

eſtabliſhed for divine ſervice, or ſuch as ſhall deprave the rites and 
ceremonies of the church of England, or that ſhall fay or hear pri- 
vate maſs, 


Not lawful to kill perſon attaint in premunire. ſs 
Yo 
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' No perſon to be indicted for aiding, affifting, comforting; abet- 
ting any perſon for extolling the power of the bifnop of Rome, unleſs 
accuſed by ſuch lawful proof, as ſhall be thought by the jury ſuffici- 
_ ent to prove him guilty of the offence. 

The things obſervable upon this aCt, 

1. Tho the inditment for the refuſal of the oath upon the firſt 
tender may be in the county, where the king's bench fits, E 
yet the trial muſt he by a jury of the county where the re- [332] 
qe is, 6 & 7 Eliz. Dy. 234. a Bonner's caſe, 

. If books extolling the pope's juriſdiction be written beyond ſea 
Eh brooght in hither, it was ruled by the advice of all the judges, 
1; The importer, that delivers them out to extol the pope's autho- 
rity. 2. He that reads them, and in conference with others allows 
them to be good, 3. He that hears the conterits, arid in open ſpeech 
with others commend and affirm them to be good. 4: He that. 
hath ſuch books in his cuſtody, and ſecretly conveys them to his 
friends to the intent to perſwade them to be of that opinion. 5. He 
that prints ſuch books in this realm, and utters them, are within 
the firſt clauſe of this ſtatute againſt extolling of papal authoricy ;_ 
but thoſe that receive and read them without allowing them in confe- 
_ rence, are not within this ac. | 

3. An indictment againſt an aider, &c. muſt be, knowing the 
principal to be a maintainer of the juriſdiction of the pope, and 
emtra formam ftatuti only, is not ſufficient. Dy. 363. a: 

_ 4, Nzta this ſpecial clauſe of giving alms nbt to make an aider 

or comforter, if the alms be reaſonable, and without covin, tho the 
oftender not impriſoned, nor under. bail, ſeems to be but agreeable 

fo the common law ; vide que ſupra difta ſunt ſuper ftatutum 13 Fliz, 

cap. 1. and therefore it ſeems, even by the common law, if a phyſi- 
cian or chirurgeon miniſter help to an offender fick or woundell 
tho he know him to be an offender, even in treaſon, this makes him 
not a traitor, for it is done upon the account of common huma- 
nity, not ntutu crimins vel crimino/; ; but it will be mfpriſion of 
treaſon, if he know it, and do not diſcover him. 

23 Eliz. cap. 1. ©* All perſons whatſoever, who have or ſhall have 
or pretend to have power, or ſhall any way put in practice to 
* abſolve, perſwade, or withdraw any of the queen's. ſubjects, or 
* any Withia her dominions from their natural obedience to her 


* majeſty, or to withdraw them for that jutent from the religion 
YoL. 1, U « 
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© now by her highneſs's authority eſtabliſhed within her highneſs's 
[. * dominions to the Romz/h religion, or to move them or any 
| 333] * of them to promiſe any obedience to any pretended au- 
** thority of the ſee of Rome, or of any other prince, ſtate or po 
* tentate, tu he had or uſed within her dominions, or ſhall do any 
« overt-aCt to that. intent or purpoſe, they ſhall be adjudged traitors; 
* and the perſons who ſhall be willingly abſolved, or withdrawn 
&« as aforeſaid, or willingly reconciled, or ſhall promiſe - obedience 
* to any ſuch pretended authority, prince, ſtate, or , potentate as. 
aforeſaid, they, their. procurers and counſellors thereunto ſhall 
«, ſuffer as in caſe of high treaſon. 
* Aiders and maintainers of the perſons offending, knowing the 
** fame, or who ſhall conceal ſuch offenſe, .and. not within twenty 
«+: days diſcloſe the ſame to ſome juſtice of peace, &c. ſhall forfeit 
© 25 10 miſpriſion of treaſon : juſtices of peace to have cognifance 
« of offenſes, except treaſon and miſpriſion of treaſon. 
> Noeta the words (for that intent) run through the whole clauſe 
| of difiwading from the religion of the church of England : vide 
: | Þ+:/tea ſtatute 3 Fac. cap. 4. 
The religion eſtabliſhed within the meaning of this a&t ſeems 
to -be that book of articles mentioned and enjoined to be affented to 
by all men taking orders by the ſtatute of 13 Eliz. cap. 12. 
25 Eliz. cap. 2. © Adviſed and malicious ſpeakers of ſeditious or 
& ſcandalous tale of the queen of their own imagination ſhall for the 
&« firſt offenſe be ſet upon the pillory, loſe both ears (or at the 
* offcnder's eleCtion pay two hundred pounds) and ſuffer fix months 


«© 1mpriſonment. 
<« It any ſhall adviſedly and with malicious intent report falſe, 


« ſecitious and flanderous news or tales of the queen of the re- 
&« porting of another, then to be ſet on the pilloty and loſe one of 
6 his cars (unleſs he pay two hundred marks: and ſuffer imptiſon- 
& ment three mouths : ſecond. offenſe after a firſt conviction ſhall be 
« felony without clergy. 
« It any ſhall within or without the queen 's dominions adviſedly 
* and with a malicious intent againſt the queen deviſe and write, 
« print, or ſet forth any book or writing, containing any 
[334] « falſe, ſeditious or ſcandalous matter againſt the queen, 
* or to the encouraging, ſtirring, or moving any m{urreCtion or 
 & rebellion within the realm or dominions thereof ; or it any {5 
j | 66 on 
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« {on within or without the realm ſhall adviſedly, and with a 
« malicious intent | againſt the queen procure or cauſe any ſuch 
« book or writing to be written, printed, publiſhed or ſet forth, 
« (the ſaid offenſe not being puniſhable by the ſtatute of 25 E. 5 
« concerning treaſon, or by any other ſtatute, whereby an offente 
« is made or declared treaſon) every ſuch offenſe thall be judged 
« felony without the benefit of clergy. | 

« If any perſon either within or without the queen' s dommions 
« ſhall by ereCting a figure, caſting nativities, prophecying, witch- 
« craft, conjurations, or other hke unlawful means feek to know, 
« and ſhall ſet forth by expreſs words, deeds, or writings, how 
&« Jong the queen ſhall live, or who ſhall reign after her, or ma- 
« liciouſly utter any direCt prophecies to that - purpoſe, or ſhall 
* maliciouſly by words, writings or printing with, will or deſire 
 & the death or deprivation of the queen, or any thing directly to 
« the ſame effect, the offender, their aiders, procurers and abetters 
« in or to the ſaid oens ſhall luffer as felons without the benefit 
« -of  clergy- 

Offenſes made felony by this a& committed by perſons out of the 
realm ſhall be inquired, heard and determined in the county where 
the king's bench fits, and limits the proof and manner of proceeding; 
no corruption of blood, loſs of dower, or forfeiture of lands longer 
than during life. 

T'wo witneſſes required to prove words. 

The at of 1& 2 P. & MA. and 1 Els. concerning ſcandalous 
words are repealed : this aCt to continue only during the queen's 
life. | | 

Theſe things are obſervable upon this act, 

1. There may be ſome words or writings, that conſequentially may 
be conſtrued to ſtir up infurre&ion, and yet are not within the ſtatute 
of 25 E. 3, for this ſtatute ſuppoſes ſome may be within it, and 
ſome may not. 

2. That caſting the king's nativity, how long he ſhall live, who 
ſhall ſucceed him, or uſing prophecies to that effe&t, tho done 
maliciouſly, or wiſhing the king's death, was not treaſon [335] 
within the act of 25 £F. 3. or of any ſtatute then in force, tho 
they are great offenſes ; for had they been treaſon, this ſtatute 


wonld never haye made it only felony, and tha only during the 
queen's life, 


U. 2 | 21 Ei. 
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27 Eliz. cap. 1. © If any open invaſion or rebellion, ſhall be made 
« within her majeſty's dominions, or any aCt attempted tending to 
* the hurt of her majeſty's perſ9n by or for any perſon, that ſhall or 
< may pretend title to the crown after the queen's death, or if any 
« thing ſhall be compaſſed or imagined tending to the hurt of the 
« queen's perſon by any perſon or with the privity of any perſon, 
« that ſhall or may pretend title to the crown of this realm, then by 
& her majeſty's commiſhon twenty-four privy counſellors and lords of 
« parliament at leaft, with the affiſtance of ſuch judges of the courts 
* of Feftminſter, as the queen ſhall appoint, or the greater number 
«* of them, ſhall by virtue of this at have authority to examine all 
« and every the offenſes aforeſaid, and all circumſtances thereof, and 
* thereupon to give ſentence or judgment, as upon good proof the 
* matter ſhall appear unto then ; and after ſach fentence or judgment 
« given, and declaration thereof by her majeſty's proclamation under 
« the great ſeal, all ſuch perſons, againſt whom ſach judgment or 
* ſentence ſhall be given or publiſhed, ſhall be excluded and difabled 
* to claim or pretend to have any title to the crown of England. 

« And all the queen's ſubje&ts may by virtue of this a& and her 
* majcſty's direction by all poſſible means purſue to death every ſuch 
« wicked perſon, by whom ſuch mvafſion or wicked aft ſhall be at- 
«* tempted, or other thing compaſſed or imagined againſt her majeſty's 
* perſon, and all their aiders, comforters and abetters. 

Proviſion is made in cafe the queen ſhould be killed by ſuch at- 
tempt for proſecution of the offender, and excluſion of the perſon | 
offending from ſaeceſlion to the crown, Wc. | 

Net, this extraordinary commiſſion was ifſued thus by authority 
of parliament in relation to the queen of Scors, who was by virtue 
thereof ſentenced to death and executed. 

: This was but a temporary a&t, but the precedent of this 
[33 ] commifhon to ſentence and give judgment without a trial by 
jury, was the firſt of that nature that I remember to have been iſſued 
by parliament. 

27 Eliz, cap. 2. * It ſhall not be lawful for any jeſuit, feminary 
« prieſt, or other ſuch prieft, deacon, or religious or eccleſiaſtical 
« perſon whatſoever being born within this reatm or other her high- 
« neſs's dominions, and made, ordained or profeſſed, or to be made, 
*« ordained or profeſſed by any authority or juriſdiction derived, chal- 


" lenge or pretended from the ſee of Rome by or of what name, title 
6« gr 


HISTORIA PLACITORUM CORONZ. 4336 


« or degree ſoever the ſame ſhall be called or known, to come into, 
« he Or remain 1n any part-of this realm, or any of her highneſs's 
« dominions after the end of forty days, other than in ſuch ſpecial 
« caſes, and upon ſuch ſpecial occaſions only, and for ſuch ume 
& only, as is expreſſed in this aCt ; and if he do, then every ſuch of-- 
« fenſe ſhall be high treaſon, and every ſuch perſon as thall wittingly 
« and willingly receive, relieve, comfort, aid, or maintain any ſuch 
 «& prieſt, &c. being at liberty and out of hold, knowing him to be 
&« ſuch, ſhall be guilty of felony without clergy. 

« If any of the queen's ſubjeCts (not being a jeſuit, ſeminary prieſt, 
« deacon, or religious or eccleſiaſtical perſon) be brought up 1s any 
« college or ſeminary beyoud ſea, ſhall not return within fix months 
&© after proclamation in London, and within two days after his return 
« before the biſhop of the dioceſe, or two juſtices of the peace ſub= 
© mit to her majeſty's laws, and take the oath of ſupremacy, then 
« ſuch perſon, who ſhall otherwiſe return into this reaun or other 
& the queen's dominions, ſhall be adjudged a traitor. 
_ « Sending relief to any jeſuit, ſeminary prieſt, or college of pt icſts 
& or jeſuits þeyond the ſeas, or to one not returning out of ſuch col- 
« lege into England, ſhall incur a premunire. 

« Every offenſe againſt this aCt ſhall be tried in the king's bench 1 mn 
- * the county where it ſits, or in any otber county, where the offenſe 
© was committed, or offender apprehended, 

« If a jeſuit, nary prieſt, &c, within three days after his alTi- 
* val in the queen's dominions ſubmit to ſome archbiſhop, 
** bilthop, or juſtice of peace, and take the oath of ſupre- [337] 

* macy, and by writing under his hand profeſs to continue obedient 
* to the laws, then he ſhall not be ſubjeCt to any penalty. 

* Trial of peers in the caſe of treaſon, tclony, or promunire to be 
6 by peers, 

* Any perſon knowing ſuch prieſt to be within the realm contrary 
« to this at, and pot diſcovering it to a juſtice of peace, Gc. within 
twelve days, ſhall be fined and impriſoned during the queen's plea- 
© ſure, and a juſtice of peace to whom {ſuch diſcovery is made, not 
vs informing one of the privy council, &c, ſhall forfeit two hundred 
© marks, 

29 Eliz, cap. 2. & No attaindet of treaſon that now is, where the 
** party 1s executed, ſhall be reverſed for error, 


Vs : | 25 Eliz, 
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25 El:z. cap. 2. * A ſuſpeCted jeſuit or prieſt refuſing to anſwer 
«* directly upon his examination ſhall be irapriſoned for his contempt, 
5 until he ſhall make direct anſwer. 

And theſe are all the acts concerning treaſon in the queen's time, 
that I remember, except particular acts of attainder, whereof ſome 
are temporal, fome perpetual. OY; 

In the time of king Fames, beſides the particular acts touching the 
treaion of the con{pirators of the powlder-plot, and the treaſons of the 
lords Cobham and Gray, there are ſome general clauſes touching trea- 
ſon in the ſtatutes of 3 Fac. cap. 4. {#), and 5. and among them this 
ſpecial clauſe which enlarged the ſtatute of 23 £/:z. cap. I. vis, 

* if any perſon ſhall upon or beyond the ſeas, or in any other 
*-place within the dominions of the king, his heirs or ſucceffors, put 
** 1n practice to abſolve, perſwade or withdraw any of the king's ſub- 
* jets from their natural obedience to his majeſty, his heirs or ſuc- 
<* ceflors, or to reconcile them to the pope or ſee of Rome, or to move 
* any of them to promiſe obedience to any pretended authority of the 
6 ſee of Rome, or any other prince, ftate or potentate, then ſuch 
_* perſons, their procurers, counſellors and aiders, and maintainers 
q © knowing the fame ſhall be adjudged traitors, and likewiſe 
[3 35]. the perſons willingly abſolved or withdrawn, &c. their 
« aiders, abctters, maintainers, &c. knowing the ſame ſhall be ad- 
$6 judged traitors, to be indicted and proceeded againſt in any county 
« where taken, as if the offenſe were commuted in that county. 

This a& is much more ſtriatly pen'd againſt ſuch offenders, than 
the ſtatute of 23 Eljz. cap. 1. 1. It extends larger as to the place of 
uch offenſe. 2. The words (to that intent) which bound up the ſta- 
tute of 23 Fliz. more {triQtly, are here omitted. 3. The disjunctive 
clauſes in this ſtatute have a greater latitude. 4. It extends to main- 
 tainers of the offenders knowing the ſame. 
| Neither do I find any ſpecial new act generally touching treaſon. 
= this time tall the 13th year of _g Caries IL. 

3 Car 2. cap. 1. | 

« If any perſon aſter 24 Fune 1661. duing the king” s life ſhall 
6 a the realm, or without, compaſs, imagine, invent, deviſe, 
« gr intend death or deſtruction, or any bodily harm tending to death 
& or deſtruction, maim, wounding, impriſonment, or reſtraint of 


(g) The oath of alligeance appointed the ſaid oath, are abrogated by 177. & MM. 
hereby, and this ſtatute lo far as iclates to cap, B, 


« the 
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« the perſon of the king, or to deprive or depoſe him from the ſtyle, 
« honour, or kingly name of the imperial crown of this realm, or of 
© any other his majeſty's dominions or countries, or to levy war 
« againſt his majeſty within the realm, or without, or to move or ſtir 
« up any foreigner to invade this realm, or any other his majelty's 
« Jominions being under his majeſty's obeyſance, and ſuch compatl- 
« ſings, imaginations, inventions, devices, or intentions, or any of 
« them ſhall expreſs, utter, or declare by any printing, writing, 
&« preaching, or malicious and adviſed ſpeaking, being legally con- 
« yicted thereof upon the oath of two lawful and credible witnefles 
&« upon trial, or otherwiſe convicted or attainted by due courſe of 
& law, then every ſuch perſon ſhall be deemed a traitor, and ſuffer 
*« and forfeit as in caſes of high treaſon. 


« 9, If any after 24 June 1661. during his majeſty's life ſhall ma« 


« liciouſly and adviſedly publiſh or affirm, that the king is an heretic 
« or papiſt, or endeavours to introduce popery, or maliciouſly and 
« adviſedly by writing or ſpeaking ſhall expreſs, publiſh, 


& utter or declare any words or things to incite the people to [ ] | 


« hatred or diſlike of his majeſty or the eſtabliſhed government, ſhall 


« be diſabled to enjoy any office or promotion eccleſiaſtical, civil, or 


* military, or other employment, than that of peerage, and ſuffer 
& ſuch farther puniſhment as may be by law inflicted. 

3. * Any that ſhall maliciouſly and adviſedly afhrm the parliament 
* of 3 Nev. 1640. is yet in being, or that there hes obligation upon 
* any by any oath, engagement or covenant to endeavour a change 
* of government in church or ſtate, or that both or either houſe of 
© parliament have a legiſlative power without the king, ſhall incur the 
« penalty of a premunire 16 R. 2. ; 

4. © No perſon to be proſecuted for any of the ſaid offenſes, ex- 
* cept treaſon, but by order of the king under his fign, manual, or of 
* the council, -nor unleſs proſecuted within ſix months after the of- 
« fenſe, and indifted within three months after proſecution, 


5, * None to he indicted, arraigned, convicted, or condemned of 


** any of the ſaid offenſes, unleſs the offender be accuſed by two law 
* ful and credible witnefſes upon oath, which witnefles upon his ar- 
* raignment thall be brought in perſon before the offender face to face 
* and maintain upon oath what they have to ſay agaſnſt him, unleſs 
* the party arraigned ſhall willingly without violence confels the ſame 

6. * This ſhall not deprive members of parliament of their free 
* debates. U 4 |  « Tria* 


| 
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(hÞ) The aQts relating to treaſon and of- 
fenles of that nature, which have palſed 
{ince our author wrote, may be reduced to 
theſe three heads; t. Such as more 1m- 
medaately relate to the king and his govern- 
ment. 2. Such as relate to the coin. 4. 
Such as relate to the manner of trials and 
other proceedings, 


I. As to the firſt, ſuch as relate to the 


«ing and his'government. | 
By g W. 3. cap. 1. * If anyof the 
& king's fubjefts, who have voluntarily 
© gone into France, or any the French king's 
« dominions in Furepe before 11 Dec. 1668. 
without ]icence from the king or queen, 
* or who have at acy time during the late 
war with France born arms in the {ervice 
of the Fre:.ch king, or who have {ince 
« the 13th Febrivary 1688. been in arms 
* under the command or in the ſervice of 


« the late king James in Enrcpe, ſhall re- 


* turn into this kingdom of England, or 
* any other the king's dominions without 
* licence from the king under the privy 


« ſeal, ſuch perſon ſtall be adjudged guilty - 


« of high treaſon, Where the offenſe ſhall 
« be committed out of the realm, it may 
© be tried in auy county.” 
| Upon this att theſe things are 
[ 340] -larvable: F 
1. That this at doth enaQt ſome treafons, 
which certainly were ſo by 25 EK. 3. as 
bearing arms in the ſervice of the French 
king during the war with France, which 1s 
lainly an adhering to the king's enemies ; 
and tho” 25 K. 4. ſays adhering to the king*s 
enemics in the realm, yet it immcdiately adds 
giving them aid and comfort in his re-lm or 
eiſewwbere, Co, P. C þ. 11. Vaughan's caſe, 
2 Salk, 635. indeed all the trealuns by this 


act are compounded of this old treaſon, * 


altho* they be new in form for the ſake of 
facilitating the proof in fome inſtances, 
_ Hil. 2 Ann. Boucher's cale, State Tr, Vol.V. 
.Þ- F511. 

| $ . That a pardon under the great ſeal 
After heving been in the ſervice of the 
French king and before returning) of a!l 
| treaſons, &c, will not amoun: to a licence 
o return, becauſe it 18 the returning, winch 
- 35 the treaſon puniſhable by this aft, 3 4%. 
Lindjay's cale, State Tr. Vol, V.p. 528. 

3- Ehat a Scorchman going out of Scot- 
land into Frarge (eſpecially it formerly re- 
dent in England) after the time mention'd 
in the a&, and returuing into England 18 
within the words and meaning of the att, 
even tho? he had'a licence to return into 
Scetland. Ibid. : 
4+ That a perſon offending againſt this 
act vy returniug into Englanu may be in- 
dicted in any cuunty where he is taken, 


| 


TORUM CORONZ. 
'6'Ty ial-by peers : peer convicted diſabled to fit in parliament till his 
* majeſty pardon him {4k ). | 


altho? it be not the firſt Zr-p/iþp county int 
which he came. /bid. : P ETD 

5. That this a& is perpetual and extends 
to the king's ſuccellors, altho” the a& ſpeak 
only of the king generally and not of his 
ſuccellors, according to the reſolution 
12 Co, Rep. 109. wide ſupra p. 100. - 

By 13 & 14 W. ;. cap. 3. *© The pre. 
6 tended prince of Wales is attainted of 
« high treaſon, and it 1s made high treaſog 
& for any of the king's ſubjeCts by letters, 
© meſſages or otherwiſe to hold corref. 
6 pondence with him or any perſon em. 
* ployed by him, or to remit any mone: 
© for his ule knowing the ſame. And by 
6 the 17 Geo. 2. this is extended to the pre. 


&« tender's ſon, Provides that offenſes 


&*« againit this at committed out of the 


'«6 realm may be tried in any county. 


By 1 Ann. cap. 17. ** It 1s made high 
« treaſon to attempt by overtatt or Cced 
* to deprive or hinder any perſon next in 
& ſucceſhion to the crown {according to the 
&* limitation of the crown by 1-3, & 1/4. 
ny - 2. cap. 2. and 12 I }. cap. 2.)from 
« {ucceeding after the-deceaſe of the queen; 
© but this lucceilion has now happily taken 
*« place, and thereby put an end to this 
«© ſtatute. | 

By 3 & 4 Ann. cap. 14. © If any ſub. 


&« jet, who has voluntarily gone into 


& Frazice fince 4 May 1702. or imo avy. 


& the French king's domintons in Enrope 
& without licence from the queen, or has 
&« fince the {aid 4 May boin arms in the 
& ſervice of the French king, ſhall return 
* into Erg/and without licence from the 
« queen under her privy ſeal, he ſhall be 
«© adjudged guilty of high treaion, 
By 4 Ani. cap. 8. ** It is made high 
& treaſon for any one maliciauily to aftirm 
« by writing or printing, that the prey 
© tended prince of Wales, or any other 
« perſon hath any right to the cxown of 


<* theſe realms, other than according to_ 


«1. & M.cand 12 F. 2, or that ihe 
© kings of Engiard are not able by autho+- 
©« rity of parliament to make laws to bind 
« the deſcent, limitation, inheritance and 
« government of the crown To declare 
<« the ſame things by preaching, teaching 
© or adviſed ſpeaking is made a pramunires 

This a& {which is in the main tranſcribed 
from 13 Eliz. cap. 1.) was re-enatted upen 
occahon of the union 6 Ann. cap. 7. Upon 
this ſtatute Marthews the printer was CON» 


. victed and executed for printing a pam- 


phlet intituled. Yox. Populi Vox Dei 
Ot#ob. 30. 1719. at the O/d Baily. 

By 7 Ann. cape 4, © It is high treaſon 
« for any ofhcer of the army or foldier by 


© land or ſea to hold correſpondence with 


6& wy 


-1 
2 
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& any rebel or enemy to her majeſty, or to © lawful witneſſes, which two witneſſes F 
6 treat with ſuch rebel or enemy without # muſt be to the ſame treaſon,” altho? _ 
6 her majeſty's licence,  1t be not neceſſary they ſhould both be 


By 7 Ann. cape 21. * Whatever is high 
&« treaſon or miſpriſion of treaſon in Eng- 
*$ land, (and none elſe) ſhall þe high 
© treaſon or miſpriſion of treaſon 1n Scot= 
& [/2nd. | | 

IL. Such as relate to the coin, : 

By 8 & 9. cap. 25, © Whoever ſhall 
&« knowingly make or mend, or aſlilt in 
« making or mending, or ſhall buy or ſell, 
$ or have in his poſſeſſion any mnitruments 
« proper for the coinage of money, or 
&« convey ſuch inſtruments out of the 
« king's mint, or ſhall mark on the edges 
« any coin current or diminiſhed coin of 
* the kinglom, or any counterfeit coin 


[341] & reſembling the coin of the 


& kingdom with letters or 


& other marks like to thofe on the edges, 
© of money coined in the king's mint, or 
6 ſhall colour, gild or caſe over any coin 
< reſembling the current coin of the king. 
«& dom, or any round blanks of baſe me- 
« tal, &c. ſhall be guilty of higa :reaſon, 
* No attainder by this a&t ſhall work cor- 
« ruption of blood or loſs of dower, 
«* or proſecution be for any offenſe againſt 
« the ſame, unleſs commenced within three 
« months after the offenſe committed ;*? 
this at was but temporary. 

But by 7 Ann, cap. 25. 1t is made perpe= 
tual, and the time of proſecution enlarged 
from three months to ſ1x months after the 
vffenſe committed. 

Other ſtatutes relating to the coin enated 
lince the edition of this book in 1736, are 
the 15. 16. Geo. 2. ch, 28, concerning gild- 


ing, walhing colouring, &c, coin; and ” 


rewards for convitting offenders ; and par- 
don. to accomplices informing'—the 17 
Geo, 3. ch. 49, concerning counterfeiting 
halfpence and farthings. = The 13 Geo, 3. 


cb. 71. concerning what is to be done 
with falle money.—The 14 Geo, 3. ch, 92. 


concerning weights for coin, 

ITL. Such as relate to the manner of trials 
and other proceedings, 
By 7 W. 3. cap. 5. + Every perſon in- 
dicted for high treaſon, whereby cor- 
& ruption of blood may be mide, ſhall 
© havea truc copy of tne whole 1aditiment, 
« but not the names of the witnelles, de- 
I:vered to him five days before his trial, 
paying for 1t not excecding five 1ſhil- 
« 1l:ngs, and (hall be admitted to make 


« 


* oath, the ſaid counſel not to exceed 
two, and to be athgned by the court, 
and to have acceſs to the priſoner at all 
« ſ{caſonable times. | | 
| * No perſon ſhall be indicted, tried, 
4 or attainted but on the oaths of twa 


6 


* lis defence by counlel, and witneiles on _ 


to the ſame overt-a&, 


cc 
ec 
«c 
cc 


c«« 


« No proſecution to be for any ſuch 
treaſon unleſs the party be indifted 
within three years after the offenſe com= 
mitted, unleſs it be for a deſign or 


attempt to aſſaſſinate the King by poiſon 


or otherwiſe. 


© The priſoner ſhall have a copy of the 


«6 
cc 


66 


« 
& 


cc 
66 


6 
c 
& 
c 
o 
c 
o 
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pannel of the jurors two days before 
his trial, and ſhall have like proceſs to 


compel the appearance of witneſſes for 


him, as is uſually granted for witneſſes 
againſt him, 
&« No evidence ſhall be given of any 
overt-att not exprefly laid in the inditt- 
ment. 
& No indi&tment, proceſs, &c. ſhall be 
uaſhed for mi{-writing miſ-ſpelling, 
falſe or improper Latin, unleſs excep= 
tion be taken 1n court before any evi- 
dence given upon ſuch inditment, nor 
ſhall any ſuch miſ.writing, &c. be 
cauſe to ftay Judgment after convittion, 
but ſuch judgment may nevertheleſs be 
reverſed npon writ of error, as before 
the making this a&. 
& In the trial of a peer or peereſs all 
peers intitled to vote in parliament 
{hall be ſummoned twenty days before 
the trial, and every one ſo ſummoned 
and appearing ſhall vote at ſuch trial 


« firſt taking the oaths to the government, 
&'c. 


«c 
ce 
«6c 
oc 
cs 
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« Provided that this a&@ ſhall not ex- 
tend to impeachments or other proceed= 
ings in parhameat, nor to indiftments 
of high treaſon, nor any proceedings 
thereupon for counterfeiting his ma- 
jeſty's coin, great feal, privy ſeal, ugn 
manual, or privy ſignet, 

By 1 Ann. cap. 9g.** In any trial for trea= 


ſon or felony the witnefles for the pit. 


ſoner ſhall be upon oath. 

By 7 Ann. cap. 21. ** After the deceaſe 
of the preſent pretender no attainder of 
treaſon ſhall work a diſheriſon of the 
heir, nor alfe&t auy other right, ſave 
that of the offender for his natural life 
only, and every perſon indicted for 
high treaſon or miſpriſion of treaſon 
ſhall have a liſt of the witneſles to be 
produced againſt him on, his trial, and 
of the jury, mentioning the places of 


their abode, &c. Ive to him together 


with the copy of the indi&tment ten days 


before his trial, in the preſence of twa 
credible witnelles, 
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CHAP. XXVI. 


Concerning the judgments in high treaſon and the particulars relge 
ting thereunto, and to attainders. 


HIS Chapter divides itſelf into theſe particulars: 1. Touching 
the perſon againſt whom the judgment is to be given. 2. By 
whom it is to be given. 3. What the form of the judgment is. 4, 


What the conſequents thereof are. 


E. Fouching the perſon, againſt whom a judgment in treaſon is 


. to be given. 


In antient time, if a man had heen ſlain in open war againſt 
the king either in rebellion, or adhering to the king's enemies, the 
king did de foffo take a forfeiture, ſometimes by preſentment in 
Eyre, ſometimes by prefentment in the King's bench, and ſometimes 
by mquitxion by the eſchetor: for this ſee the whole pleading in 


| the chancery, Clauf. 29 E. 3. M1. 2. & 4. for the coheirs of Rebert 


de Ro/s for the manor of Yert. 

Bnet im all other caſes, whether of felony or treaſon, if the party 
had died before attainder, tho he were killed in the purſuit, Clau/; 
26 E. 3. m. 29. pro Ricardo filio Ade Peſchall; and H. 16 E. 1. 
Rot. 27. coram rege. Sufſex, pro Stephano Northup”. ( a) M. 20 & 21 
E. 1. Rot. 4. in dor}. coram rege pra FJohanne de Bekingham (b), or 


{a) That caſe was thus: Richard ge 
Nortbup' d: Eftdene killed Endo de Shelf- 
bangre in the reign of Henry II. for which 
murder he was indifted and outlawed upon 
an exigent awarded againſt him by the juſ- 
tices itinerant in Suſſex anno 55 H. g.where- 
upon his lands were feifed, afterwards, 


wiz. H. 16, E. 1. Stipben. brother and 


heir of the ſaid Richard Nortbup', impleade 
ed the chiet lord of the fee coram rege for 
Þ:s ſaid brother's lands, and alled * qued 
predifus Ricardns cbiit ante iter prediforum 
juſticiariorum, & F jap poſt mortem ſuam poſi- 
us fuit in exigendts 3 upon which point the 
ores Joinen iiſue, and in the following 

after-term anno 16 Ed. 1. wener»nt jura- 
tores, qui dicunt ſuper ſacroamentum ſuum, 
| ns predifius Ricardus Northup' de Eſt- 

ene obiit apud Rotherfield in comitatu pra 
difio ante prediflum iter prediaorum juftiti- 
erinrum : Et ideo corfideratum eff, guod pres 
ciftus Stephanus recuperet [rifinam ſuam de 


$redifiz terris, Tc, 


tho 


(6) This was in the county of Notting. 
ham; Alan de Bekingham was appeal'd by 
Eve the wife of Peter de Dynyngron' de movie 
predifi.viri ſui before ſpecial commiſſon- 
ers of oyey and terminer, upon which the ſaid. 
Alan was brought before them, and pleaded 
fe clericum efſe, & non alibi quam in fore cecleſt= 
aftico inde prfſe aut debere riſpondere; and 
thereupon the ſaid juſtices procceded ex 
fi de murte praedifta ingquiſitionem Caperdy 

itfim Alanum per inguifitionem illam tun 
pabilem inde inveneriunt, & talem ipſum pris 
ſen regis de Nottingham eccofione mort?s 
fredife repuni proaceperunt ; Alan dicd in_ 
priſon, and after his death the ſheriff and 
coroners ſeifed all his lands and tenements 
into the king's hands, ac ff idem Alanus de 
norte pr adifta convittus fuiſet & jrdiciun 


frofier boe ſubiifſet; but upon a monſtrawit 


of Jeb, ſon and heir of the ſaid Alan, the 
maiter came to be heaid coram repe, ang. 
thereupon in Trinity -tvum following, 499 
21 F&--$.:. Rex 0x gratla ſua congegits 

* Que 
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tho he died after conviction and before judgment, 7 H. 4. 21. a. there 
enſued neither attainder nor forfeiture of lands. iſ 

- But the law was practiſed antiently, and it ſeems continuing to | | 1 
this day, if a traitor or a felon reſcue himſelf, or will not ſubmit 'Y 
to be arreſted and on reſiſtance is ſlain, upon preſentment thereof 
he ſhall forfeit his goods and chattles, 3 E. 3. Corone 290, 312. Co. 
P. C. p. 221. for if a perſon be arraigned for felony or treaſon, tho {1 
he be acquired, yet if it be found he fled, he forfeits his goods, and | 
this is but in nature of a preſentent of fugam fecit. = [ 
But whether that preſentment be traverſable, vide Stamf. P. C. l 
Lib. ILL. cap. 21. (c) 
Yet the former praCtice by degrees grew out of uſe, forin $ F.3. \ | 
20. a. the judges would not allow an averment, that a party died A | 
in rebellion or adhering to the cking's enemies, without a record of "| 
his conviction, for it is poſſible he might be there againſt his wall. | 
But now by the ſtatute of 25 E. 5. de proditionibus, which requires 
an attainder by convichion and attainder per gents de lour condition vl 

that attainder after death for adhering to the king's enemies 1s ouſted, 
And becauſe it might be ſaid, that an inqueſt before the eſchetor_ 
might ſatisfy thoſe words, the ſtatute of 34 E. 3. cap. 12. hath . | 
in expreſs terms for the future ouſted ſuch attainders or con- [344] | Il 

victions after the parties death, at leaſt in other caſes than of forfeitures 
of war, and except forfeitures of old times judged after the parties death 
by preſentment in Eyre, or in the king's bench, as of felons of them=- | 
ſelves; and therefore Fack Cade, who was lain in open rebellion, 1 
_ could not be attaint but by act of parliament, and ſo it is recited in the ff 
at ofhis attainder 29 H.6. cap. Þ; 2 if 
| Yet after the ſtatute of 34 E. 3. the earl of Sal;/bury and others, | 
_ who conſpired againſt Henry IV. and levied war againſt him, and 
in their flight were taken, had their heads ftricken off by thoſe that 

apprehended them, without any judgment given againſt them, and 
after their death judgment of treaſon was given againſt them by the | 
king and lords in parliament, Rot. Par, 2 H. 4 n. 30. upon which - 
the heir of the earl of Saliſbury brought a petition of error, Ret. if 
| Par, 2 H. 5. part. 1. m. 13. and aligned for error among other 


* quod prexdicus Fobannes filius Alani de 
wo Bekingham habeat ſeilinam de tenementis 
., 19 manu domini regis exiſtentibus, ſalvo 
' Jure luo & hzredum ſuorum & aliorum, 
- Cum inde loqui yoluerint, &c, Et ideo 


© preceptum eft vicecomiti, quod habere 


© taciat predifto Fobannj ſcilinam de pra- 


6 ditis tenementis in forma praeditta cum 
66 pertinentiis, &c, 


() fol. 183, be 


errors, 


_ 
YT CETRDOs OR PITS wa" 21 PR I EEO 
3 - a> rnntlh Foc Mmenlnens > cards aye oo meld Io - Dinners — reg ow 
_ 
; gan _ . i — 


| | | | 
344 HISTORIA PLACITORUM CORONEZ. 


errors, that his anceſtor was dead at the time of the judgment given, 
m parliament, but yet the judgment was affirmed ; yet afterwards 
Rot. Par. 9 A. 5.n. 19. to avoid all queſiions he was reſtored by 
act of parliament. | 

Again, no man ought to be attainiad of treaſon without being 
called to make his defenſe and put to an{wer, which is called ar- 
renatio or ad raiionem poſtins. 

Clauf. 1 E. 3. part. 1. m. 21. dorſ. Thomas earl of Lancaſter was 
condemned to death, as a-traitor by Edward Ul. at Pontefraft, Henry 
his brother brought a petition . of error in the parliament of 1 E. 3, 
wpon that judgment, the record was removed in theſe words. 

«© Phlacita coronz coram domino Edwards rege filio domini Tepis 
* Edward: tenta in preſentia ipfius domini regisapud Pontem-fraQtum 
« die lunz proxime ante feſtum annunciationis beate Marie virgi- 
* ns anno regni ſui quintodecimo. 

. * Cum Thomas comes Lancaſtrie captus pro nroditionibus, homi- 
& cds, incendiis, depredationibus, & alis diverſ:s feloniis dutus efſet 
« coram ipſo domino rege, praſentibus Edmundo comite- Kant',, Fo- 
* khanne comite R:ichemund”, Adomara de Valencia comite Pembrec}/, 

| * Tohanne de FVarenna com' Surr', Edmundo com* Arundel, 

[345] « Dawvid com” Athol, Roberto comite de Anegos, baronibus 
& & aliis magnatibus regni, dominus rex recordatur, quod idem 
*« Thomas homo ligeus ipfius domini regis venit apud Burton ſuper 
* Trentam ſimul cum Humfr's de Bohun nuper com Heref*, prodi- 
& tore regis & regni invento cum vexillis explicatis apud Pontem 
« Burgi in bello contra dominum regem, & 1bidem interfeCto, & &e- 
& Jero Damory proditore adjudicato, & quibuſdam aliis proditoribus 
* & inimicis regis & regni cum vexillis explicatis, & ut de guerra 
« hoſtiliter reſiſtebat & impedivit ipſum dominum regem 8 homanes 
« & familiares ſuos per tres dies continuos, quo minus pontem diCtz 


_« vill de Burton tranſire potuerunt, &c.—Ft unde dominus rex, ha- 


6 bito reſpeCtu ad tanta dicti Zhomg comitis facinora, & imiquuates 
& ejus, & ejus maximam ingratitudinem, nullam habuit cauſam ad 
& aliquam gratiam eidem 7home comiti de pcenis pra.iQtis ſuper ip- 
«+ ſum adjudicatis pardonand' in premiſſis faciend', quia tamen idem 
« Thomas comes de parenteli excellenti & nobiliffima procreatus elt, 
* dominus rex ob reverentiam ditz parentele remittit de gratia ſua 
« ſpeciali predifts 7home comit executionem duarum poznarum ad 
5 judicatarum, ſicut predictum eſt, ſcilicet quod idem T :9mas gomes 


66 x 
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« non trahatur, neque ſuſpendatur, ſed quod executio ranturamods 
« fiat ſuper ipſum Thomam comitem, quod decapitetur, 

« Thereupon the record being read in przſentia domini regis, pro» 
&« ceram & magnatum regni & aliorum in hoc parliamento, he affigr= 
« ed theſe errors: 1. Quod erratum eſt 1n hoc, quod cum quicun- 
« que homo ligeus domini regis pro ſeditionibus, homicidiis, robberiis, 
« incendiis 6 aliis feloniis tempore pacis captus, & in quacunque 
« curia regis duCtus fuerit, de hujuſmodi ſeditionibus 8 aliis felonns 
« bi impoſitis, per legem & conſuetudinem regni arrenari dehet, 8 
* ad reſponſionem poni, & inde per legem &c. convinci, antequam 
« fyerit morti adjudicatus ; licet predictus Thomas comes, homo 
« ligeus predicti domini regis patris, &c. tempore pacis captus, & 
« coram ipſo rege duCtus fuit, diftus dominus rex pater, &c. record- 
* abatur ipſum, 7 homanm efle culpabilem de ſeditionibus 8 felons mn 
<« predictis recordo & proceſſu contentis, abſque hoc, - quod 6] 
*« ipſum inde arrenavit ſeu ad reſponſionem poſuit, prout [34 | 
< moris eſt ſecundum legem, 8c. & fic abſque arrenamento & reſ- 
 ponſione 1dem Thomas erronice, & contra legem terre tempore pacis 
© morti extitit adjudicatus, unde cum notorium fit & manifeſtum, 
quod'totum tempus, quo impoſitum fuit exdem comiti predicta mala 
& facinora in pradictis recordo & proceſſu coutenta feciſſe, & 
etiam tempus, quo captus fuit, & quo diftus dominus rex pater 
Tecordabatur ipſunr eſſe culpabilem, &c. & quo mort extitit adju= 
dicatus, fuit tempus Pacis, Maxime cum per totum tempus predic = 
* tum cancellaria & alice placez curiz domint regis apertz fucrunt, & 
in quibus lex cuicunque fiebat, prout fieri conſuevit, nec idem do=- 
minus rex unquam in tempore 1llo cum vexillis explicatis equitabat, 
prediCtus dominus rex pater, &c. in hujuſmodi tempore pacis con- 
tra ipſum comitem fic recordari non debuit, nec ipſum {ine arrena« 
* mento & reſponſione morti adjudicaſſe. Dicit etiam, 2. Quold er- 
* ratum eſt in hoc, quod cum predictus Thomas comes fuiſſet unus 
pariim & magnatum regni, & in Magna Carti de libertatibus 
Anelie comincatur, quod nul/us [:her homo capiatur, impriſonetur, 
'* art difſcijictur de libero tenemento uo, vel libertatibus, ſeu liberis con- 
* ſuetudinibus ſuis, aut utlagetur, aut exulet, nec aliquo modo deſtru- 
'* atur, nec dominus rex ſuper ewm bit, nec ſuper eum mittet, niſi per 
** legale judicium paritm ſuorum, vel per legem terre, prediftus Thomas 
_ © comes per recordum regis, ut prezdiftum elit, tempore pacis erro- 
# nice morti fuit adjudicatus abſque arreaamento ſeu reſponſione, ſeu 


« legal 


6£ 
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« legali judicio parium ſuorum, contra legem, &c. & contra tenorem 
«© Magnz Carte predictz : and therefore, as brother and heir of 
* 7homas, prays that the judgment be annulled, and he reſtored t9 
« his inheritance, & quia inſpeQtis & plenius intelleAtis recordo & 
<« proceſſu predictis, &c. ob errores pradictos & ahios in eiſdem re. 
« cordo & procefſu compertos conſideratum. eſt per ipſum dominum 
<« regem, proceres, magnates & totam communitatem regni in eodem 
<« parliamento, quod przdiftum judicium contra prediftum Thomam 
* comitem redditum tanquam erroneum, revocetur & adnul- 

[347] © Jetur, & quod prexdiftus Henricus, ut frater & hercs ejuſ- 

« dem Zhome comitis, ad hereditatem ſuam petendam & habend” de* 
« bito proceſſu inde faciend', prout moris' eſt, admittatur, & habeat 
« brevia cancellariz, & quod juſtic', in quorum placeis difta recordum 


« & proceſlus irrotulantur, eadem recordum & proceſſus irritari fa- 


* ciunt & adaullari, &c. P. 15 E. 2. B. R. Kot. 69. & Paſch. 39 
E. 3. Rot. 49. coram Rege. Py 

This notable record, even before the ſtatute of 25 pl 3. gives us an 
account of theſe things: 1. That in time of peace no man ought to 


be adjudged to death for DPI or any other offenſe without being 
arraigned and put to anſwer. 2. "That regularly, when the king's 


courts are open, it is a time of peace in judgment of law. 3. That 
No man ought to be ſentenced to death by the record of the king 
without his legal trial per pares. 4. That in this particular caſe the 
commons, 'as well as the king and lords, gave judgment of the 
reverſal. | 

Fohn Matravers was attainted of treaſon in the parliament of 
4 E. 3. n. 3. for the death of the earl of Kent, as hath been before 
ſhewn, cap. 11. p. 82. inhis abſence, Rot. Par. 21 E. 3. n. 65. dorſ. 
the ſame John Matravers ſued in parliament to reverſe that judgment, 
and aſſigned tor error, q:/ e/? adjudge a mort in un parlement: tenus a 
Weſtminſter en /* abſence de lui, nient indite, nient arrayne, ne appetl a 
reſpons, countre le ley de realm & les uſages approves; he did not pre- 
vail in that parliament but Rot. Par. 25 F. 3. n. 54 & 55. he had a 


reſtitution by the king confirmed in parliament. 


Roger Mortimer earl of March was condemned for treafon for the 
death of king Edward II. Rot. Par. 4 'E. 3. n. t. his coulin and heir | 
Roger Mortimer, Rot. Par. 28 E. 3. n. 9 & 10. brought a petition 


of error upon that judgment, whereupon the record of his attainder 
was 
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was removed into parliament, and there entred of record, and errors 
aſſigned; the judgment of reverſal is thereupon given in this form. 

« Les queux record & judgment lues & examine in plein parleme n. 
« ]e dit Roger cofin & heyre de dit counte dit & alledge, qe les record. 
« & judgment ſuſdit ſont erroynes & defective 1n touts points, [348] 
« & noſment en tant come le dit counte eſtoit myſe a mort & F 
« diſherite ſans nul accuſement & fans eſtre meſne en judgment, ou 
« en reſpons, dont il prie, qe les record & judgment avant dits foient 
« revers & adnulls, A ſur ceo ove bone deliberation ed aviſe ed grand 
« {ejſure per noſtre dit ſeigneur le roy, prelates, prince, & ducs, 
« countes, & barons avant dit, 11 peirt clerement, qe meſmes les judg- 
« ment & records ſont erroynes & defeCives en touts points, par quot 
« noſtre dit ſeigneur le roy & les dits prelates, prince, ducs, countes, 
« & barons par accord des chivalers des countes 6 des commans repel- 
© Jent, & anyentiſſent, & pur erroyn & urrit adjuggent les records 8 
*« jndgment ſuſdits,”” and reſtore Roger the petitioner to the title of 
carl of March, and to the lands, &c. of his grandfather. 

But if the party accuſed declined his appearance, it 1s true then, 
that the law of the land is, that he ſhould be proceeded againft to an 
outlawry, and may thereby be attainted by proceſs of outlawry with= 
out anſwer, for he declines it by his own default. 

And ſometimes there was a more compendious way, namely, the 
:iNuing of a proclamation-writ to appear 1n a month, two, or three 
in the court of king's-bench, or that in default thereof the party 
{hould be attainted of treaſon or ſuch other offenſe, wherewith he was 
charged; and this was frequently done by aCt of parliament in par- 
ticular caſes, not unlike the proceſs enacted in caſe of an afſau]t upon 
a meinher of parliament by the ſtatute of 5 F. 4. cap. 6. and 11 HF. 6. 
cap, Il. | | | 

Sometimes the lords houſe did make ſuch a direQion, as in the caſe 
of Talbot, Rot. Par. 17 R. 2. mention'd before, p. 265. but it could 
not be effeCtual to attaint the party upon his default of appearance 
upon the return of proclamation without aCt of parliament, or pro- 
c*ts of outlawry. | 

Again, as a man could not he attainted of treaſon without arraign- 
ment, f preſent, or proceſs of outlawry, if abſent, ſo neither could 
he be arraigned without an accuſation; and this accuſation was of 


three kinds: 1. If he were tak-n with the ainouer, 2. By way of 
appeal. 3. By way of indictment, 


1-'In 
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* 1. In antient time, ſometimes as well in caſe of treaſon, 4s in cafs 
of felony a man, that was taken cum manu opere, was thereupon ar- 
raigned, an inſtance we have thereof, 7. 10 E. 9. Rot. 132. Bucks 
Cited before p. 186. 

But this is wholly diſuſed and ouſted by the ſtatutes of 5 E. 3. cop. 9. 
and 25 E. 3. cap. 4. by which ſtatutes none ſhall be put to anſwer 
without indictment or preſentment of OY and lawful men of the 
neighbourhood. 

_ 2. By appeal, and this was uſual at common law, as appears by 
Britton, cap. 22. but this kind of proceeding by appeal in the king's 
_ ordinary courts in caſes of treaſon hath heen long diſufed, and it ſeems 
is wholly taken away by the ſtatutes of 5 and 25 E. 3. above-men- 
tioned, 

But yet notwithſtanding that courſe of appeal continued till in par- 
liament, as appears by ſeveral inſtances, eſpecially in the great ap- 

peal of treaſon by the lords appellants in 11 and 21 R. 2. (d), butby_ 
| the ſtatute of 1 FT. 4. cap, 14. all appeals in parliament are wholly 
taken away, and accordingly upon reference to the judges upon the 
mmpeachment made in the lord's houſe by the earl of Bri/tol againſt 
the carl of Clarendon in the preſent parliament, it was reſolved and 
reported by all the judges. (e) 
| But yet that flatute hath not taken away impeachments by the 
houſe of commons in caſes of treaſon or other miſdemeanors, and 
therefore tho* ſince 1 HH, 4. cap. 14. all appeals of treaſon by parti- 
ricular perſons are taken away, and have been wholly diſuſed, yet 
1mpeachments by the commons have been ever ſince very frequently 
| bled, becauſe they are rather i 19 the nature of gr and indictments, than 
appeals. 


3. By way of indictment, this is the regular and legal way of pro- | 
ceeding | in caſe of treaſon. 

And thus far for the perſons againſt whom judgement of treaſon 
may be given, and the manner of deducing them unto judgment. 

Il. As touching the perſons, by whom judgment of treaſon may 
be given ; this concerns more eſpecially the Juriſdichan of courts: 4 
word touching it. 

1. Juſtices of peace cannot regularly arraign, try or gIve 
[359];., 

judgment in caſe of treaſon, unleſs in ſuch caſes, as are by 

ſpecial aCt of parliament committed to their cognizance, as 26 H. 8. 


(4) State Tr, Val, I. p. 4. (e) State Tr. Vol, IL. þ. 55% , 
| Caps 


tia 
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eap. 6. 5 Eliz. cap. l. 13 Eliz. cap. 2. 23 Elis. cap. 1. and ſome 
- others, becauſe their commiſhon extends not to it, yet they may 
take examinations touching treaſon 1n order to the diſcovery thereof 
and preſervation of the peace. 

2, Juſtices of oyer and terminer may give judgment i in caſe of high 


F 


treaſon, for it is expreſly within their commithon, 
3. Juſtices of goal-delivery may give judgment in caſe of treaſon 


on any perſon in priſon before them, and that is proved by the ſtatute 


of 1 E. 6. cap. 1. and by the conſtant practice. 

4, Juſtices. of Ni/i prius may give judgment in caſe of conldy by 
the ſtatute 05 14 H. 6. cap. 1. but gquere, whether it be barely by 
force of that commiſſion, or whether It muſt be by virtue of ſome 
other commiſſion. 

5. Juſtices of the king” Q bench 3 in the court of king's bench may 
give judgment in caſe of treaſon, for it 1s the higheſt court of ordinary 


Juſtice, eſpecially i in cr1minals, - 


6. If a peer be indicted and plead not ouilty to his indictment, and 
is tried by his peers and found ouilty, the lord ſteward commiſfionated 
by the king for that office gives the judgment, and orders execution. 

7. If a peer be tried in parhament by the lords, they uſually elect a 


perſon to be lord ſteward to gather up their votes and pronounce the 


judgment, but for the moſt part, that ſteward ſo eleCted, tho in par- 
liament, is commiſfionated by the king under his great ſeal ; but of 


_ this more hereafter. 


III. I come to the form of the judgment. 

The judgments in caſe of treaſon are of two kinds, viz. the ſolemn 
and ſevere judgment, and the leſs. 

The ſolemn or ſevere judgment againſt a man convict of high trea- 
{on is ſet down, Co. P. C: p. 210. Stamf. Lib. Il. cap. 19. (f), 1 H. 
7. 24. a Stafford's caſe & alibi, ** Et ſuper hoc vis & per curiam 


© hic intelle&tis omnibus & fſingulis premifſis conſideratum eſt, 
#1. Quod predictus R. uſque furcas Z. trahatur. 2. 4 er] 


* dem ſuſpendatur per collum, & vivyus ad terram proſterna- 
* tur. 3. Interiora ſua extra ventrem ſuum capiantur. 4. Ipſogue 


* vivente ('g) comburantur, & 5. Caput ſuum amputetur. 6. Quods 


** que corpus ſuum in quatuor partes dividatur. 7. Et quod caput 6 
* quarteria illa ponantur, ubi dominus rex ea aflignare voluerit. 


(Cf) þ. 132, a. | them in the caſe of Jalcnr, 35 Core 2. 
A, gd, hele words are ſo material, that Show, Ca, Parl 127. 1 Salk. 632, 
judgment Was reverſed for want of 


A The 
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The king may and often doth diſcharge or pardon all the puniſh- 
ment, except beheading, and in as much as that 1s part of this judg. 


ment, it may be executed by the king's ſpecial command, tho the reſt 


be omitted. : 

In the caſe of a woman her judgment is to be drawn and burnt, ag 
well in high treaſon, as petit treaſon, and ſhe is neither hanged nor 
beheaded. ; 

The lefs ſolemn judgment is only to be drawn and hanged, and this 
is regularly the judgment in caſe of counterfeiting the coin of this 
kingdom, for that was the judgment in that caſe at common lay, 
which was not altered by the ſtatute of 25 E. 3. viz. © Super quo 
* viſis, &c. conſideratum eſt, quod B. uſque furcas de T. trahatur, 
& & ibidem ſuſpendatur per collum, quouſque mortuus fuerit. 

Burt the judgment in that caſe alſo for a woman 1s to be drawn n and 
burnt, 25 E. 3. 85. b. | 

And it ſeems the ſame judgment was alfo for importing counterfeit 
coin, and yet that was not treaſon at common law. | 

And the ſame judgment was for counterfeiting the great or privy 


' feal at common law, as may be eafily gathered out of Brafon, £14. 
Ul. de Corona, cap. 3. but expreſsly by Fleta, Lib. I. cap. 22. Crimen 


Falſe dicitur, cum quis accuſatus fuerit quod figillum regis, vel appellatus, 
quod frgillum domini fut de cujus familia Fuerit, falſaverit, & brevia 
ende con/tgnaverit, vel cartam aliquam vel litcram ad exheredationen 
demini vel alterius damnum fic figillaverit, & quibus caſibus, f quis inde 
convifus fuerit, detraftari meruit & ſuſpends. 
And accordingly the like judgment hath been given, as in caſe of 
- . 7 petit treaſon, for counterfeiting the great ſeal after the ſtatute 
[3s 2] of 25 E. 3. as appears by 2 H. 4. 25. and the record 1s ac- 
cordingly (h); and tho it is true my lord Coke ſaith, it is a miſtake Co. 


P.C. p. 15. yet I rather think it was a miſtake in my lord Coke, and 
that the judgment may be given either way, viz. diſtrahatur & ſuj- 


pendatur, or diftrahatur, ſuſpendatur & decapitctur. 


VL 


In the caſe (7) 16 Fae. for counterfeiting the privy ſignet, abick 


was made treaſon by the ſtatute of 1 ar. cap. 6. the judgment was 


the great and ſolemn judgment of drawing, hanging and quartering. - 
But ſuppoſe the judgment were ſo in caſe of counterfeiting the ſeal, 
great or privy, yet the queſtion is whether the ſame judgment muſt 


| be in thoſe new treaſons. enacted by 1 & 22. &S MM. cap. 11. for 


i) Robin on's Caſe 2 Rol. Ref. 50+ 
fy 4 "  countertciting 


(b) Vide ſupra in notis f» 181s 


hounteriecting foreign coin made current by proclamation, and alſo 
upon the ſtatutes of 5 . Eliz. and 18. Eliz. for clipping and waſhing, 
whether muſt they have the folemn judgment to be hanged an qQuAr= 
tered, or only the judgment of petit treaſon to be drawn and hanged. 
And herein by Stamf. Lb; Il. cap. 19. (+), and Co. P. C. +. 
the judgment 18 to be the ſolemn judgment, and not the judgment to 


liament, and therefore muſt have the ſolemnity of the great judgment 
in caſg of high treaſon. 

| And ſurely this is regularly true, and therefore in the caſe of popiſh 
prieſts, and thoſe other aQs of treaſon newly enacted in the queen's 
time, the judgment is to be drawn, hanged and quartered ; but it 
| ſeeras to me, that the law is otherwiſe in relation to thoſe new trea- 
ſons enaCted in the time of queen Mary and queen Elizabeth relating 
to coin, and that in all thoſe caſes the judgment at leaſt may be only 


to be drawn and hanged; and my reaſons are, 1, Becauſe they RY 


mn cognata materia falſificationis monete, and therefore tho they are 


made treaſon, yet they are within the verge of the crime of fallifica- _ 
tion of money, and are to be under the ſame puniſhment. 2. It 


were unreaſonable to think, that the parliament ſhould make the 


counterfeiting of foreign coin to have a greater kind of puniſhment, | 


than the counterfeiting of the coin of this kingdom, or that (353) 
clipping Eng1li/h or foreign coin ſhould have a greater puniſh- 353 
ment, than counterfeiting of the coin of this kingdom. 3. As the 
ſtatute of 25 E. 3. tho it declares as well counterfeiting of money as 
levying of war to be high treaſon, yet leaves them under the ſeveral 
degrees of puniſhments proportionable to their nature, and what they 
| had before, ſo tho theſe ſtatutes make thoſe to be new treafons, that 
were not before, yet in as much as the puniſhments of treaſons were 


not equal, but that concerning coin was a puniſhment of a lower 


allay, therefore 'the ſubje& matter of thoſe acts ſhall govern the de- 
 gree of their puniſhment according to that puniſhment of treaſon, 
that relates to coin. 4. And accordingly in the book of T. 6 Eliz. 
Dy. 230. 6. it is agreed by the juſtices, that the puniſhment pro 19n- 


furs monete is only to be drawn and hanged, and upon a ftrict ſearch 
into the precedents of Newgate from 5 FEliz. downwards, tho ſome 


judgments for clipping be the ſolemn judgments, yet the moſt and 
lateſt are only to be drawn and hanged, and accordingly it was re- 


(k) þ. 182. b, 


AX 2 I ſolved 
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be drawn and hanged, becauſe it 15 anew treaſon made by act of par- | 


Ln! 
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reſolved and done upon great deliberation lately in the king's bench 
tipon the conviction of two Frenchmen for clipping of the king's 
coin (1). . 
| But however it ſeems, that the judgment either of one kind or 
the other ſeems not to be erroneous, for hanging and drawing is | 
part of the ſolemn judgment, and tho either may be perchance war. 
rantable enough, yet certainly the judgment of petit treaſon in all 
treaſons touching coin is the moſt warrantahle and ſafe. 
IV. I come to conſider of the conſequents of a judgment in treaſon, 
' Tf the judgment be given by him, that hath authority, and it be 
| erroneous, it was at common law reverſible by writ of error ; only 
the ſtatute of 29 Ez. cap. 2, ſecures all former attainders, where 
the party is executed, from reverſal by writ of error, but meddles 
not with other attainders, neither doth the ſtatute of 33 Z. 8. cap. 
20. take away writs of erfor upon attainder of treaſon, as hath been 
reſolved ant + the opinion of Stamf. P. C. Lib. I. cap. 19. NIN - 
Co. P. C. þ. 3t. 
But it 1s true, that the ſinutes of 26 H.s. cap. 13. and 
[354] 5&6 E.6. cap. 11. take away from a perſon outlawed in 
treaſon the advantage of reverſal of an outlawry, becauſe the party out= 
lawed was out of the realm, but extends not to other offenſes. 
The conſequents of a judgment in treaſon are, 1. Corruption of 
blood of the party attaint. 2. Loſs of dower to his wife. 3. For- 
feiture to the king of all his lands, goods and” chattles. 4. Execution, 
whereof in the next chapter. 


See 4, Blackſ, Com. ch. xxix. page 375 &c. ch, 23. page 314+ 


——— ee _ 


CHAP. XXVI. 


Touching corruption of blood and reſtitutions et, loſs of dower, 
; forfeiture of goods, and execution. 


HE Conſequence of the judgment in high treaſon, petit trea. 
ſon, or felony, is corruption of blood of the party attaint ; 
unleſs it be in ſuch Ipecual treaſons or felonies enaCted by parlia- 


(/) The caſe of Bellew and Norman, Raym. 234+ 1 Ventr, 254+ (#m) po 182» b, 
ment, 
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ment, wherein it is eſpecially provided, that the attainder thereof 
ſhall make no corruption of blood, as upon the ſtatutes of 5 and 
13 El:z. in treaſon for clipping and waſhing of coin ; and upon the 
ſtatutes of 21 Fac. cap. 26. for acknowledging a Aigoiiance, Sc. 
in another's name, 1 Fac. cap. 11. for bigamy, and many others. 

If a man be attaint of piracy before commiſſioners of oyer and ter- 
miner grounded upon the ſtatute 28 H, 8. cap. 15. by indictment and 
verdict of twelve men according to the courſe of the common law, he 
forfeits his lands and goods by thy ſtatute of 28 H. 8. cap. 15. but 
this works no corruption of blood, becauſe it is an offenſe, whereof 
the common law takes no notice, and tho it be enacted, they [ ] 
| ſhall ſuffer and forfeit as in caſe of felony, yet it alters not 355 
the offenſe, Co. P. C. cap. 49. þ. 112. vide tamen contra Co. Litt. F. 
745. p. 391, 

If a man be attainted before the admiral of treaſon or felony com- 
mitted upon the y , Or before the conſtable and marſhal for treaſon 
or murder committed beyond the ſea, according to the courſe of the 
civil law, it works no corruption of blood, for tho theſe offenſes 
within the cognizance of the common law are felonies or treaſons, 
yet the manner of the trial being according to the courſe of the 
civil law, the judgment thereupon, tho capital, corrupts not the hload, 

If there be an attainder of treaſon or felony done upon the ſea 
upon this ſtatute of 28 H. 8, by jury, according to the courſe of the 
common law, it ſeems that the judgment thereupon works a corrup- 
tion of blood, becauſe the commiſſion itſelf is under the great ſeal 
warranted by aCt of parliament, and the trial is according to the courſe 
of the common law, and therefore the proceeding and judgment 
thereupon 1s of the ſame effeQ, as an attainder of foreign treaſon by 
commiffion upon the ſtatute of 35 H. 8. cap. 9. or any other attain- 
der by courſe of the common law, and with this agrees Co. Litt. $* 
745. p. 391. nay, I think farther, that if the indictment of piracy 
before ſuch commiſſioners upon the ſtatute of 28 #7. 8. be formed as 
an indidtment of robbery at common law, v:z, vi & armis & felonict, 

&':. that he might be thereupon attainted, and the blood corrupted ; 
for whatever any ſay to the contrary, it is out of queſtion, that piracy 
upon the ſtatute is robbery, and the offenders have been indicted, con- 
victed, and executed for it in the king's bench, as for a robbery, as I 
have elſewhere made it evident, 

But indeed, if the indictment, before theſe commiſſioners run only 


& 3 - according 
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according to the ſtyle of the civil law, viz. piratice depredavit, then 
the attainder thereupon upon the ſtatute of 28 H. 8. though it gives 
the forfeiture of Jands and goods, corrupts not the blood, and fo are 
thoſe two books of the ſame author, Co. P. C. cap. 49. and Co. Lit, 
I. 745. to be reconciled, which without this diverſity would be con- 
tradiCtory : vide H. 13 Car. B. R. Hilliar & Moore. 
| By the ſtatute of J/e/tminſfter 2. de donis io bba; if 
[35 6] tenant in tail be attaint of felony or treaſon, ere 1 1S NO cor- 
rTuption of blood wrought as to Je ifſue in tail, becauſe the very 
blood as well as the land, is entailed, and yet for the advantage of the 
iffue there 1s a corruption of blood, as if the tenant in tail alien with 
warranty and aſſets, and then is attainted, the lien of the warranty is 
gone, for that lien was not entailed. Zzz7. $. 747. but it the warranty 
were annexed to the gift in tail, the attainder of the donee doth not 
deſtroy the warranty to the iſſue, for the warranty 1s entailed. 

The ſtatutes of 26 and 33 FH. 8. ſubje&t eſtates-tail to forfeiture by 
attainder of treaſon, and ſo the law ſtands at this day, notwithſtand- 
ing the ſtatutes of 1 E. 6. and 1 Mar. whereof before. 

But yet theſe aQts are not abſolutely a repeal of the ſtatute of 
donis conditionalibus, for notwithſtanding the forfeiture of the lands 
entailed by the attainder, yet the blood 1s not corrupted : as to the iſſue 
in tail. 

And therefore if the ſon of the donee in tail be attainted of treaſon 
in the life of the father, and dies having 1fTue, and then the father dies, 
the eſtate ſhall deſcend to the grandchild, notwithſtanding the father's 
attainder ; but otherwiſe it would have been in caſe of a fee- ſimple. 
3 Co. Rep. Dowtie's cale, 10. 6b. 

In all cafes (but only in caſes of entails as before) attainder of 
treaſon or felony corrupts the blood upward and downward, fo that 
| No perſon that muſt make his derivation of deſcent to, or through the 
parties attaint, can inherit, as if there be grandfather, father, and fon, 
the father is attainted, and dies in the life of the grancfather, the ſon 
cannot inherit the grandfather (a). 

In caſes of collateral deſcents of lands in fee ſimple, if there be fa- 
ther and two ſons, and the cldeft 1s attainted i in the life of the father, 
and dies without iſſue 1n the life of the farther, the younger fon ſhall 
inherit the father, for he needs not mention his elder brother in the 


(a) Dyer ans 


conveying 
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conveying of his title ; but if the elder ſon attaint ſurvive the father 
but a day, and die without iſſue, the ſecond ſon cannot in- , 
we bor ths led edt latte" pro afotts barodis; for the 13571 
corruption of blood in the elder ſon ſurviving the father impedes the 
deſcent. 31 E. 1. Barr, 315 

But otherwiſe it is in caſe the eldeſt ſon had been an a/:en nee, for 
then notwithſtanding ſuch ſon alien were lving, the land will deſcend 

from the father to the youngeſt ſon born a denizen. 

If a man hath two ſons and then 1s attaint of treaſon or felony, the 
elder ſon purchaſeth land and dies without iſſue, either in the life- 
time or after the death of the father, the attainder of the father is no 
impediment of the deſcent from the brother to the brother. Sir Plulip 
Hobby's caſe, Co. Litt. 8. 

And the ſame law 1s in caſe the father were firſt attaint, and then 
had iſſue two ſons, the elder purchaſes lands in fee fimple and dies 

without iſſue, the younger ſhall inherit, for though both derive their 
blood from the father, yet the deſcent from the brother to the brother 
is immediate, and is not impeached by the attainder of the father, 
this tho made a doubt, Co. Lt. p. 8. yet was agreed generally by 
the judges in the exchequer-chamber in the caſe of the earl of Helder- | 
ſs (b). | 

But if there be two brothers, the elder is attaine and have iſſue, and 
dies in the life of the younger, and then the younger die without iflue, 

the lands in fee-ſimple of the younger ſhall not delcend to the nephew, 
for the attainder of his father is an impediment to the derivation of his 
| deſcent, | | 

And accordingly it is, if the ſon of the perſon attaint purchaſes 
lands and dies without j{fue, it ſhall not deſcend to his uncle, for the 

attainder of his father corrupted his blood, whereby the bridge is 
broken between the nephew and uncle, and the one cannot inherit 
the other, but the land ſhall eſchete pro defetiu heredis : wide Ace 
cordant ruled in Courtney's caſe infra Co. PC. þ: 241, 

Thus far for corruption of blood, 

Touching reſtitutions in blood they are of two' kinds, by 

[3 58] 
pardon, and by act of parliament. 

The king's pardon, tho it doth not reſtore the blood, yet as to iſſnes 
born after it hath the effeR of a reſtitution. 


(5).P. 16 Car. 2» reported by the name of Collingwood and Pace, x Sid. 193, 
I Fon. 413 
X 4 A. hath 
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A, hath iſſue B. a ſon, and then is attaint of treaſon or felony, and. 
then is pardoned and purchaſeth land in fee {1mple, and then hath iſſue 
C. it A. dies, and B. ſurvives, and after dies without iflue, yet the 
land ſhall eſchete pro dafeftu heredis, for the pardon reſtores not the 
blood between 4. and B. that was born before ; but if B. had died 
. without iflue in the Iife of 4. and then 4. had died, the land ſhould 
deſcend to C. becauſe he was not in being while his father's attainder 
ſtood in force, but was born after the purging of the crune and pu. 
niſhment by the pardon. Co. Et. Q. 747. 

But reſtitution of blood i in 1ts true nature and extent can only be by 
aCt of Parliament. | 

Reſtitutions by parliament are of two kinds, one a > reflitution only 
in blood, which only removes the corruption thereof, but reſtores not 
to the party attaint or his heirs the manors or honours loſt by the at- 
tainder, unleſs it ſpecially extend to it ; the other is a general reſti- 
tution not only in blood, but to the lands, &c. of the party attaint. 

A reſtitution in blood may be ſpecial and qualified, but generally a 
reſtitution in blood is conſtrued liberally and extenſively. 

A. hath ifue B. a ſon, and is attaint of treaſon and dies, B. pur- 
chaſeth land in fee ſimple, B. by parliament 1s reſtored only 1n 
blood, and enabled as well as heir to 4. as to all other collateral and 
| lineal anceſtors, provided it ſhall not reſtore B. to any of the lands of 
A. forfeited by the attainder, B, dies without iſſue ; it was ruled, that 
the lands of B. ſhall deſcend to the ſiſters of A. as aunts and collate- | 
ral heirs of B. 1. Becauſe the corruption of blood by the attainder | 
is removed by the reſtitution. 2. Altho the words of the act of reſti- 
tution be to reſtore B. only as heir to 4. &c. yet this doth not only 
remove the corruption of blood, and reſtore him and his lineal heirs in 

blood, but alſo his collateral heirs, and removes that impedi- 
[359] ment, which would have hindred the deſcent to them. C9. 
HP, C. cap. 106. Courtney's caſe, « 
It appears Rot, Parl. 25 E. 3. n. 54, 55. that Fohn Matravers, 
that was attainted of treaſon in 4 F. 3. obtaind letters patent from the 
| king of reſtitution in blood, but it was not effe&ual, and therefore 
there 1s eryQted a general reſtitution as well in blood, as to his land by a 
charter enacted and confirmed in parliament, namely by the king with 
the conſent of the lords at the petition of the commons. = 


IT. As to the ſecond matter, namely the forfeiture of the wife's 
dower. 


At 


| | | bn 
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At common law the huſband being attainted of treaſon or felony 
the wife ſhould loſe her dower, tho it were dower affigned ad o/Zium- 
eccleſie or ex afſenſu þ atris, Co. Litt. Y. 41. p. 31. zbidem I. 147. but 
not upon attainder of miſpriſion of treaſon ; but by the ſtatute of 1 
E. 6. cap. 12. and 5 F. 6. cap. 11. tho her huſband be attainted of 
felony or murder, ſhe ſhall not loſe her dower. | 

But by atiainder of her huſband of high treaſon or petit treaſon the 
wife ſhall loſe her dower at this day, unleſs in caſe of attainders of ſuch 
treaſons, where by ſpecial proviſion of parliament the wife's dower 
is ſaved, as upon the ſtatutes of 5 and 18 E/:z. touching coin. 

But if the huſband ſeiſed in right of the wife hath iſſue by her, and 
then the wife commits treaſon, and 1s attainted and dies, it ſeems the 
huſband ſhall be tenant by the courteſy, otherwiſe it were, if the trea- 
ſon were committed before ſue had : vide Co. Litt, S. 35. 

III. As to the third thing, namely the forteitures, that happen by 
attainder, they are of theſe kinds, of lands, or of goods and chattels, 
.or of dignities and honours. 

1. As to the forfeiture of ... 1s, generally the lands of all perſons 
attainted of treaſon belong to the king, but by ſpecial privilege they 
may belong to a ſubjeQ, as in caſe of the dalnop of Durham, Wc. de 
quo ſupra þ. 254. &c. 
 ITfat common law tenant in tail were attainted of treaſon, or at this 
day be attainted of felony, tho the inheritance neither eſchete nor be 
forfeited, yet the king hath (upon office found) the freehold 
during the life of the tenant in tail, and not barely a pernancy [360] 
of profits : adjudged 7. 29 Eliz. Clenche's rep. Venable's caſe, and 3 
Leon. n. 236. (c) Co. Litt. F. 741. and the ſame law it is for tenant 
_ of lite attaint. 

But an attainder of treaſon or Pi of a copyholder gives the king 
no forfeiture, but regularly it belongs to the lord, unleſs ſpecial cuſtom 
be to the contrary. 

By the cuſtom of Kent, if the anceſtors be attaint of felony and 
executed, yet his lands ſhall not eſchete but deſcend to the heir ; 'but 
it he be attaint by outlawry, or abjure, hey are not priviledged by the | 
cuſtom from eſchete. 

But 1f he be any way attaint of treaſon, yet the forfeiture thereof 
belongs to the king notwithſtanding that cuſtom. 8 E. 2. Preſcrip< 
fzon 50. Lambard's Perambulatio Kantie, p. 551, 


(c) þ- 185, 
If 
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If the tenant hold lands of a common perſon, and commit treaſon 
and be attaint, yet the forfeiture belongs to the king of common right, 
as a royal eſchete ; but if ſuch perſon commit felony or petit treaſon 
and be attaint, the lands eſchete to the lord, of whom they were im- 
mediately held, only the king ſhall have the year, day, and waſte of 
the tenement ſo eſcheted for felony or petit treaſon. Stamf. Prere- 
gativa Reg1s, cap. 16. (d). 

The commencement of this year and day is neither from the attain- 
der nor from the death of the party attaint, but from the time of the 
inquiſition found, tho the ſame be not found for _ years after the 
death of the perſon attaint. 49 E. 3. 11. 

If tenant in tail or for life, or the huſband ſeiſed in right of his 
wite be attaint of felony, the king ſhall have the year, day and waſte 

againſt the wife, the iſſue 1n tail, and him in reverſion. Stamf. P. C. 
£:4. II. cap. 30. (e). 3 E. 3. Core. 327, but of this more hereafter. 

The relation of the forfeiture or eſchete of lands for treaſon or 
felony to avoid all mefne incumbrances 1s to the time of the offenſe 
committed. 

4. and B. joint te tenants in fee, A. is attaint of treaſon or felony 

6 and dies, the land ſurvives to B. but yet ſubjeCt to the title of 
[361] the forfeiture. FT. 10 Car, Ret, 342. B. R. Harriſon and 
Palden. b Oe —- 

It a man ſeiſed in fee alten, and then be attaint of treaſon or felony 

by confeſſion or abjuration upon an indictment ſuppoſing the felony 


committed before the alienation, the alience may not only falſify the 


attainder in the point of the time of the felony ſuppoſed, but alſo in 

_ the very point of the felony or treaſon itſelf, and is not concluded by 

the confeſſion of the alienor, tho the alienor himſelf be concluded. 
49 E. 3.11. TE. 4.1. Co, P.C. cap. 104. p. 231. 

But if he be attaint of felony or treaſon by verdi& upon an indict- 
ment, ſuppoling the offenſe before the alienation, tho the alicnee can- 
not falfify the attainder by ſuppoſing there was no felony committed, 
yet he may falſify it as to the point of time, viz. he may allege con- 
trary to the inditment, that the felony or treaſon was committed 
after the alienation, and not before, Co, P. C. ubi ſupra 32 Eliz. 
Syer's caſe, 

If a man be indicted of a felony or treaſon ſuppoſed the 111 of 4pri! 
24 Car. and in truth it was committed 1 Funi 24 Car. yet he ſhall 


(>) See Mag. Chart, ca. 22. 2 Co. Toft. 36, (e) 190 6, a 
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be convicted notwithſtanding that variance, for the day is not-mate« 
rial; yet in ſuch caſe for the avoiding of the danger and trouble, that 
may enſue by the relation of ſuch attainder to the day mentioned in 
the indiftment, it is fit for the jury to find the true day : vide Syer's 
caſe, ub: ſupra, 

If a man be outlawed upon an indictment of felony or treaſon,” and 
pending the proceſs he alien the land, yet the king or lord ſhall have 
the land; which he held at the time of the felony committed, for the 
indictment contains the year and day, when it was done, unto which 
the attainder by outlawry relates. 

But if a man ſue an appeal by writ of felony or murder, and pend- 
ing it the party aliens,. and then is outlawed before appearance, the 
lords eſchete is loſt, becauſe it relates only to the time of the outlawry 
pronounced, in as much as the writ of appeal 1s general, and contains 
- no certain time of the offenſe committed, cited to be adjudged 5 E. 6. 
Co. Litt. A. 4. fol. 13. a. | | 

But it ſeems, that if the defendant had appeared and the C362] 
plaintiff had declared upon his writ, and the defendant had 
been convict and attaint by verdict or confefhon, or if the appeal had 
been by bill, and thereupon the party had been outlawed, tho before 
| appearance, the eſchete had related to the time of the fact committed 
to avoid meſne incumbrances, for in the declaration in the one caſe, 
and in the bill in the other caſe, the year and day of the felony is 
ſet forth. | 

Touching forfeiture of goods. 

The goods of a perſon convict of felony or treaſon, or put in exi- 
zent for the ſame, or that fled for theſe offenſes, or that ſtands mute, 
are forfeit to the king. "> | 

But the relation of theſe forfeitures reier not to the time of the of- 
fenſe committed nor to the time of the flight, but only to the convic- 
tion or to the time preſented, or to the time of the exigent awarded. 

And therefore an alienation made by the fclon or traitor, or perſon 
flying bond fide and without fraud, meſne between the offenſe or the 
flight, and the conviQtion or preſentment of the flight is good, and 
binds the king, but if fraudulent, then 1t is avoidable by the ſtatute of 
13 Elz, cap. 5. 3 E, 3. Coron. 296. ibidem 344. 

If a man commits a felony and be purſued, and in the flight be 
killed, whereby he can neither be indifted nor convict, yet if this 
paatter bz found by inquiſition before the juſtices in eyre or of oyer 
ON and 
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and terminer, he ſhall forfeit the goods he had at the time of the flight, 
and not thoſe only, which were his at the time of the inquiſition 
found, for there it muſt relate to the flight, becauſe the party is dead, 
and can be no farther proceeded againſt, 3 E. 3. Coron. 290. 312. 

If a party be acquitted of treaſon or felony, the jury that acquits 
him ought to enquire of his flight for it, and if they find he fled, what 
goods he had, for his goods and chattels are thereby forfeited ; but 
this is but an inqueſt of office, and therefore is traverſable by the 
party : vide Stamf. P. C. Lib. II. cap. 21. (f}. 

; But wpon an inquiſition before the coroner of the death 
[353] of a man ſuper viſum corporis, tho the party accuſed be ac. 
quitted, yet if it be preſented, that he fled for it, it is doubted whe. 
ther that inquiſition as to the flight be traverſable : vide Stam P.C 
£:b. UI. cap. 21. 

But on all hands it is agreed, that if the coroner upon the inqueſt 
fuper viſum corporis preſents one as guilty, and that he fled for it, and 
the party is arraigned and found not guilty, and alſo that he did not 
fly, yet that doth not avoid the firſt inquiſition as to the flight, but the 
beft thall be taken for the king, though both are in the nature of in- 
guelits of ofhice. 22 A. 96. Forfeitures 27. 3 E. 4. Forfeitures 35, 
H. 13 A. 4. Forfeitures 32. 1 Eliz. Dy. 238. b. 

A fugam fecit by the principal or acceſlary before, in murder, if 
the fact be preſented before the coroner, entitles the king to the goods 
of the offender, for theſe are within the cognizance of the coroner, 
but the coroner hath no power to enquire of acceffaries after, not 
conſequently of their flight, and therefore a preſentment before the 
coroner of the flight of an accefſary after gives the king no title to 
the goods. 4 7. 7. 18. | 

The uſage was always upon a preſentment of homicide before the 
\ coroner, or of flight for the ſame, or upon a conviQtion of felony by | 
the petit jury, or the finding of a flight for the ſame, to charge the 

inqueſt or jury to enquire, what goods and chattels he hath, and 
where they are, and thereupon to charge the //!ata where ſuch goods 
are with the goods to be anſwerable to the king : vide 3 E. 3. Corone 
296. & alibi, vide ſtatute 31 E. 3. cap.'3. 

But tho the goods of an offender be not forfeited till the convichon 
or flight found by inqueſt, yet whether they may be ſ{ciſed upon the 

offenſe committed, hath been controverted, 


Cf) | þ» 183. $. 
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| 4. It ſeems clear, that at common law if a man had committed 
felony or treaſon, or tho poſhbly he had committed none, yet if he 
had been indicted or appealed by an approver, the ſheriff, coroner, 
or other officer could not ſeize and carry away the goods of the of- 
| fender or party accuſed. 

2. Again, he could not in that caſe have removed the [364] 
2oods out of the cuſtody of the offender or party accuſed, L9* 
and deliver them over to the conſtables or to the Y:lata to anſwer for 
them. 13 H. 4.13. | 

3. But if the party were indicted or appealed by an approver, the 
ſheriff, or other officer might make a ſimple ſeiſure of them only to 
inventory and appraiſe them, and leave them in the cuſtody of the ſer- 
yaats or bailiff of the party indifted, in caſe he would give ſecurity 
againſt their being imbezzled, or in default thereof he might deliver 
them to the conſtable or Yillata to be anſwerable for them, but yet 
- fo that the party accuſed and his family have ſufficient out of them 
for their livelihood and maintenance {g ), viz. Salvis capto & familia 
ſux neceſſariis eftoveriis ſuis, & i captus convictus ſurrit de felonid unde 
rettatus eft, refiduum bonorum ultra eſtoverium illud regi remaneat. 
Brat. Lib. III. 123. Fleta, Lib. 1. cap. 26. 43 E. 3. 24. 44 Aj. 14. 
Stamf, P. C. Lib. Il. cap. 32. Co. P. C. 228, 229. 

4. And poſſibly the ſame law was, tho he were not indicted or ap- 
pealed, but de fas had committed a felony, but with this difference, if 
he had been indicted or appealed by an approver, this kind of ſeizure 
might have been made, whether he committed the f:lony or not ; for 
in the books of 43 E. 3. and 44 4/7. there is no averment, that the 
felony was committed, but only that he was thus accu/ed of record, 
and fo 1s the book of 13 Z. 4. 13. | 
But in caſe there were no indictment, then it is at the peril of him 


that ſeiſeth, if he committed not the felony, and therefore it is i{Tuable. 


Now touching alterations by the ſtatutes after made. T3 
It ſeems, that by the ſtatute of 5 E. 3. cap. 9. and the enſuing ſta- 
tutes, whereby 1t 1s enacted, that no man's goods ſhall be ſeized into 
the kings's hands without indictment or due proceſs of law, that i 
was held, that this kind of ſeizure of the goods of a perſon accuſed of 
felony, tho it be only in cuftodiam & cauſa rei ſervande, hath been 
hcld unlawful, if the perſon were not firſt indicted, or at leaſt appeald 


(8) See Stare Tr. Pol. IV. þ. 6x5. Sir W. Parkin's cafe, 
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by an approver; and ſo the books ſeem to import of 43 E. 3. 24. and 
13 H. 4. 13. and expreſly my lord Coke, P. C. cap. 103. þ. 228. 
By the ſtatute of 25 E. 3. cap. 14. where a party is indicted of 
felony, the proceſs direfted by that ſtatute is firſt a capias, and if he 
be not found a ſecond capzas together with a precept to ſeize his goods, 
and if he be not found then, an exigent and the goods to be forfeit. 
And this is more than a ſimple ſeizure, ſuch as was before.at com- 
mon law, for if the party came not in, his goods are forfeit upon the 
award of the exigent ; and if he came 1n, tho his goods be ſaved, yet 
there is no direQtion for delivering his goods upon ſecurity ; but it | 
ſeems the ſheriff 1s to take them into his cuſtody, and yet out of them 
muſt allow ſufficient for the ſuſtenance of the priſoner and his family, 
Quere, Whether in the caſe of ſuch a ſeizure, a fale for a valuable 
conſideration before conviction and after ſeizure do not bind the king, 
as it ſeems it doth in a caſe of ſeizure and delivery to the Flata: 
wide 8 Co. Rep. 171. Fleetwood's cale. 
_ This ſtatute extends as well to treaſon as to felony, and yet it men» 
tions only felony, and therefore at this day the exigent goes out upon 
the ſecond Capras returned #91 inventus, as well in treaſon, as felony, _ 
| By the ſtatute of 1 R. 3. cop. 3. it is enated, © That neither ſhe- 
** riff, &c. nor other perſon take or ſeize the goods of any perſon 
« arreſted or impriſoned before he be convict of the felony according 
to the law of England, or betore the goods be otherwiſe lawfully 
forfeited, upon pain of forfeiting the double value of the goods fo 
© taken.” | 
Mir. Stamford thinks this is but an abraazcs of the common law, 
only that it gives a penalty, but it ſeems to be ſomewhat more than 
fo, for this prohibits the ſeizure of the goods of a party impriſoned, ' 
tho he were alſo indicted, but not yet convicted, where unqueſtion-. 
ably the common law allowed ſuch a ſeizure, as is before declared, 
1f the party or his friends did not ſecure the forth- -coming of the goods, 
where the party was indicted. : 
But upon this ſtatute theſe things a are confine 
| 1. Whether it extends to treaſon ; it ſeems it doth, for as 
[366] all treaſon is felony and more, ſo in a ſtatute of this nature 
for advancing of juſtice it ſeems compriſed in it, for it is within the 
reaſon of the law, and vide Co. P. C, p. 228. tho I know it was 
otherwiſe held, or at leaſt doubted in the caſe of Sir Henry Yane, 
whoſe rents were ſtopt in the tenants hands, and no precept was 
granted 


«& 
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granted for their delivery; tho before conviction, yea and before the 
:ndictment, tho after impriſonment 1661. 

2. Whether it extends to a party, that is at large and ont of priſon, 
whether indifted or not indicted, and as to that, 1, It ſeems clearly, 
that it doth not repeal the ſtatute of 25 E. 3. cap. 14. touching the 
ſecond Capias with a ſeizure of goods. But 2. As to other perſons, 
that are at large and not indicted, nor proceſs, as before, made upon 
their indictment, it ſeems to me, that if they fly not, there can be no 
ſcizure at all made, whether they are indiCted or not, for the ſtatute 
did not intend a greater privilege to a party impriſoned for an offenſe 
of this nature, then he that 1s at large. 3, That if he be at large and 
fly for it, yet his goods cannot be ſeized and removed, whether he be 


indiaed or not indicted. 4. "That if he be indicted and at large, yet | 


the goods cannot be removed, but only viewed, appraiſed, and in- 


yentoried in the houfe or place, where they he. 5. That altho the 


goods may not be removed, becauſe the ftatute now hath taken away 
that removal, that was in ſome caſes at common law, yet neither in 
caſe of treaſon nor in caſe of felony, where the party is at large, is 
it within the penalty of the ſtatute as to the point of forfeiture of the 
double value, for as 'to that the ſtatute is penal, but it is within the 


diretive and prohibitory part of the ſtatute, which by an equal con- | 


ſtruCtion and interpretation prohibits the thing to be practiſed, and 


hath altered the law as to the removing of the goods of the party be- 


fore conviction. 

And yet 1 know not how it comes to paſs, the uſe of ſeizing of 
the goods of perſons accuſed of felony, tho impriſoned or not impri- 
ſoned, hath ſorfar obtained notwithſtanding this ſtatute, that it paſſeth 
tor law and common practice as well by conſtables, ſheriffs 
and other the king officers, as by lords of franchiſes, that [3 67] 
there 1s nothing more uſual : vide Dalton's Fuſtice of Peace, cap. 110. 
{h ) in affirmation of it, viz. that the officer may ſtill take ſurety, 
that the goods be not embezzled, and for want of ſureties may ſeize 
and praife them, and then deliver them to the town ſafely to be kept, 
until the priſoner be” convict or acquit, and cites for it Stamf. 192. 
8 Rep. 171. and B. Forfeiture 44. 

It ſeems the opinion therefore of my lord Coke, P. C. cap. 103. 


hath truly ſtated the law, at leaſt as it ſtands upon the ſtatute of 
IK. 5: 


{b) New Edit, cap. 163. þ. 538. 
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1. That before the indiftment the goods of any perſon cannot be 
ſearched, inventoried, nor in any ſort ſeized. 

2. That after inditment they cannot be ſeized and removed, or 
Fink away before conviction or attainder ; but then it may be ſaid, 
to what purpoſe may they be ſearched and inventoried after india. 
ment, if they may not be removed, but are equally lable to embezz- 
ling as before. 

I think he is not bound to find ſureties, neither hath the officer at 
this day any power to remove them in default of ſureties, and com- 
mit them to the vill, but only to inventory them and leave them where 
he found them, (unleſs in caſe of the ſecond Capias, whereof before) 
for the priſoner or party indited may ſell them bond fide; and if he 
may do ſo, the vendee may take them, and the lata cannot refuſe 
the delivery of them tothe vendee, tho the goods had been delivered 
to them. 

But there is this advantage by the viewing and appraiſing, that 
_ thereby the king 1s aſcertained what the goods are, and may purſue 
' them that take or embezzle them, by information, (if the party hap- 
pen to be convict) and try the property with them, whether they are 
really ſold, or fold only fraudulently without valuable confideration 
to prevent the forfeiture, and ſo forfeited by the ſtatute of 13 Els. 
cap. 5. notwithſtanding ſuch fraudulent fale. 

[V. Laſtly, touching execution of judgments of treaſon, they are 
direed by the judgment, whereof before. 

68 There be nevertheleſs ſome things, that LON hap- 
[368] pen, that ſuſpend or abate the execution. 

1. Reprieves ex arbitrio regis vel judicis, the king may by command 
or precept under his great or privy ſeal, privy fignet, or ſign manual, 
yea by ſignification under the hand of the ſecretary of tate, or at this 
day by the ſubſcription of a maſter of requeſts, command the reprieve 
| of one condemned of treaſon or felony. 

And altho the judge, by whom judgment is given, FER to be very 
cautious in granting a reprieve of one condemned for treaſon before 
| him, yet he may, upon due circumſtances do it, as well in caſe of 
treaſon, as felony. 

And this reprieve he may grant, and after he hath granted it may 
command execution after the ſeſſions and adjournment of the com- 
miſton. Dy. 205. | 


There are other reprieyes, which are not arbitrary, but quaſi de Jure- 
1, In 
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| 1. In reſpe&t of pregnancy, for tho pregnancy be no plea to delay 
judgment, yet it is a plea to delay execution. and therefore whenever 
any judgment in treaſon or felony is given againſt a woman, it is the 
duty of the judge, before he finiſh his ſeffions, to demand of her what 
ſhe can allege why execution ſhould not be made; yea 1n all caſes, 
where a priſoner attaint is brought into another court, or reprieved 
to another ſeſhons, he ought not to have any award of execution 
againſt him, till he be firſt demanded, what he can ſay, why it ſhould 
not be, for poſſibly he may have a pardon after judgment. 22 A/. Tl. 

- This plea of pregnancy 7 retardationem executions hath theſe inci- 
dents to it: 1. She muſt be with child of a quick child. 2. If it be 
alleged, the judge, before whom it is alleged, muſt impanel an inqueſt 
of women ex officio to enquire of the truth of her allegation, v:z. 
whether ſhe be with child of a quick child, and 1t they fand ſhe is, 
then her execution 1s to be reſpited, if not, ſhe is to be executed. 
| If it be found by the jury of women, that ſhe is {o with child, ſome 
| have uſed to command a reſpite of her execution till a convenient 

time, for inſtance a mouth after her delivery, and then to be 6 
executed ; but this ſeems Irregular, for ſhe may have a par= [359] 
don to plead, and therefore it is to be reſpited till another ſeſſions. 
12 Af. 10. © 

If ſhe have once had the benefit of this reprieve and be delivered, 
and afterwards be with child again with another quick child, ſhe ſhall 
| not have the benefit of a farther reſpite of the ſame judgment for 
that cauſe: guod vide 23 A]. 2. Coron. 188. 22 F. 3. ibidem 253. 

If the jury of women be miſtaken in their verdict, and find her 
quick with child, where in- truth ſhe was not at all with child, (as 
once it happened at Ale/bury ) if the next ſeſhons of goal-delivery, or 
ojer and terminer happen at that diſtance, that it is impoſſible by the 
courſe of nature, that ſhe could be with child, but ſhe muſt be deliver- 
ed meſne between the former ſeffions and this, as if it were ten 
- months, &c. ſhe ſhall be executed ; but if the ſecond ſeffions happen 
- Within ſuch time after the firſt, that by courſe of nature ſhe may ſtill 
continue with child, as if it be within the diſtance .of fix months or 
the like, then the ſhall continue under the firſt reprieve till another 
ſeſhon, nam licet tempus ordinarium vitalis fetus fit poſt 16. wel 18. 
ſeptimanas poft impregnatam, tamen n quibuſdam C1U1US cont1ugere potejt 
Juxta medicorum placita. 


VorL. t. | 'Y 9 nn. If 
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. That before the inditment the goods of any perſon cannot be 

a ched, inventoried, nor in any ſort ſeized. 
2. That after inditment they cannot be ſeized and removed, or 
taken away before conviCtion or 'attainder ; but then it may be ſaid, 


| to what purpoſe may they be ſearched and inventoried after indi&- 


ment, if they may not be removed, but are equally liable to embezz- 


ling as before. 
I think he is not bound to find ſureties, neither hath the officer at 


this day any power to remove them in default of ſureties, and com- 


mit them to the vill, but only to inventory them and leave them where 


he found them, (unleſs in caſe of the ſecond Capias, whereof before) 
for the priſoner or party indifted may ſell them bond fide; and if he 
may do ſo, the vendee may take them, and the F7llata cannot refuſe 
the delivery of them to the vendee, tho the goods had been delivered 
to them. ; 

But there is this advantage by the viewing and appraiſing, that 
thereby the king 1s aſcertained what the goods are, and may purſue 
them that take or embezzle them, by information, (if the party hap- 
pen to be convict) and try the property with them, whether they are 


really fold, or fold only fraudulently without valuable conſideration 
_ to prevent the forfeiture, and ſo forfeited by the ſtatute o 13 Elz. 


cap. 5. notwithſtanding ſuch fraudulent fale. 
IV. Laſtly, touching execution of judgments of treaſon, they are 
directed by the judgment, whereof before. 
68 There be nevertheleſs ſome things, that accidentally hap- 
L3 ] pen, that ſuſpend or abate the execution. 
1. Reprieves ex arbitrio regis vel judicis, the king may by command 
or precept under his great or pnvy ſeal, privy fignet, or ſign manual, 
yea by ſignification under the hand of the ſecretary of ſtate, or at this 


_ day by the ſubſcription of a maſter of requeſts, command the reprieve 


of one condemned of treaſon or felony. 
And altho the judge, by whom judgment is given, ought to be very 


_ cautious in granting a reprieve of one condemned for treaſon before 


him, yet he may, upon due circumſtances do it, as well in caſe of 
treaſon, as felony. 

And this reprieve he may grant, and after he hath granted it may 
command execution after the ſeſhons and | pnrament of the com- | 
miſhon. Dy. 205. 


There are other reprieves, which are not arbitrary, but qua/i de Jure- 
1, In 
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| 1. In reſpect of pregnancy, for tho pregnancy be no plea to delay 
judgment, yet it 1s a plea to delay execution. and therefore whenever 
any judgment in treaſon or felony 1s given againſt a woman, it is the 
duty of the judge, before he finiſh his ſeffions, to demand of her what 
ſhe can allege why execution ſhould not be made; yea in all caſes, 
where a priſoner attaint is brought into another court, or reprieved 
to another ſeſſions, he ought not to have any award of execution 
againſt him, till he be firſt demanded, what he can ſay, why it ſhould 
not be, for poſſibly he may have a pardon after judgment. 22 4/. Tl. 
-This plea of pregnancy 2 retardationem executionts hath theſe inci- 
dents to it: 1, She muſt be with child of a quick child. 2. If it be 
alleged, the judge, before whom it 1s alleged, muſt impanel an inqueſt 
of women ex officio to enquire of the truth of her allegation, v:z. 
whether ſhe be with child of a quick child, and 1f they find ſhe is, 
then her execution is to be reſpited, if not, ſhe is to be executed. 
| If it be found by the jury of women, that ſhe is fo with child, ſome 
have uſed to command a reſpite of her execution till a convenient 
| time, for inſtance a month after her delivery, and then to be 
executed ; but this ſeems irregular, for ſhe may have a par- [359] 
don to plead, and therefore it is to be reſpited till another ſeſſions. 
12 Af]. 10. my 

If ſhe have once had the benefit of this reprieve and be delivered, 
and afterwards be with child again with another quick child, ſhe ſhall 
not have the benefit of a farther reſpite of the ſame judgment for 
that cauſe : guod vide 23 A). 2. Coron. 188. 22 £. 3. ibidem 253. 

If the jury of women be miſtaken in their verdi&t, and find her 
quick with child, where in truth ſhe was not at all with child, (ag 
once it happened at Ale/bury ) if the next ſeſſions of goal-delivery, or 
oer and terminer happen at that diſtance, that it is impoſſible by the 
_ courſe of nature, that ſhe could be with child, but ſhe muſt be deliver- 
ed meſne between the former ſeffions and this, as if it were ten 
' months, &c. ſhe ſhall be executed ; but if the ſecond ſeffions happen 
within ſuch time after the firſt, that by courſe of nature ſhe may till 
continue with child, as if it be within the diſtance .of ſix months or - 
the like, then the ſhall continue under the firſt reprieve till another 
 feſſion, nam licet tempus ordinarium vitalis fetus fit poſt 16. wel 18. 
fe eptimanas poſt impregnatam, tamen in u quibuſdam C1t1US contjngere poteſt 
Juxta medicorum placita. 


'Vor. t. Y If 
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* If in truth ſhe were not with child with a quick child at the tire, 
when the jury gave their verdict, but became quick after, nay tho 
ſhe were not at all with child then, but became with child before the 
time of the ſecond ſeffion with a quitk child, in my opinion ſhe ſhall 


have a ſecond reprieve by reaſon of pregnancy, for the advantage that 


ſhe had at firſt was not really becauſe of pregnancy, but by a miſ- 
take of the jury of women, and therefore in favorem prolis ſhe ſhall 
now have it. 

And therefore, as hath been ſaid, in \ all cafes of reprieves for preg= 
nancy the judge ought to make a new demand, what the priſoner 
hath to ſay, wherefore execution ſhould not be awarded, for the firſt 

reſpite being by a kind of matter of record ſhall not be determined 


[37 0] without a new award of execution ; and altho clerks of af. 


fiſes enter thoſe reſpites and awards only in a book of Agenda, 
_ yet regularly they are ſuppoſed to be entered of record, and theſe 
memorials are warrants for ſuch entries, tho de Fas it be not uſually 
done. 


- Another cauſe of regular reprieve is, if moſae between the judg- 


ment and the award of execntion the offender become 07 compos 


mentis (i), the judge in that caſe may both in caſe of treaſon and fe- 
lony ſwear a jury to inquire 2 officio, whether he be really fo, or 
only feigned or counterfeit ; and thereupon if it be found that he be 
really diſtrafted, muſt award a reprieve de re till another ſeſſions, 
Co. P.C. p. 4. and the flatute of 33 FH. 8. cap. 20. that direCted an 
execution of parties conviCt of treafon notwithſtanding inſanity mter- 


vening after Judgment 3 1s | Tepeald, by 1 & 2P.& Me. de quo ys 
Þ. 283, 


Now as to, the ucts of fans parts of the execution in caſe of 


high treaſon, as drawing, hanging, eviſceration and quartering, and 
leaving the offender only to be beheaded, this may be, and uſually is 
by the king's warrant under his great ſeal, privy ſeal, yea or his privy 
{ignet, or ſign manual, as uſually is done in caſe of noblemen or great 
men falling under that judgment, for one part of the judgment, v1z. 


 decollation, and the ſubſtance of the whole judgment, viz. the death 
of the party, 1s performed, 


4 Blackſ, Com. ch, xxix, poge 381, 992, 383, 388. ch. xxx1, Page 334 &e Che XXX» 


 Þ» 391. See Bunn, title Forfeiture. 


He 204» 
CHAP. 


(i) See Sir Fobn Hawle,'s remarks on the trial of Charles Bateman, State Tr. Pal. IV. 
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CHAP. XXVIIL 


Tuuching the crime of miſpriſion of treaſon, and felony, &c. 


HO the order oped in the beginning ſhould refer miſpriſion 

of treaſon to that ſeries of offenſes, that are not capital, yet 
becauſe this offenſe hath relation to treaſon, and may be of uſe to 
explain the nature of it, I ſhall here take it into conſideration, refer- 
ring miſprifion in its large and comprehenſive nature to its proper 
place. 

Miſpriſion of treaſon is of two kinds. 

1. That which is properly ſuch by the common law. 

2. That which is made miſpriſion of treaſon by act of parliament. 

Mifpriſion of treaſon by the common law is, when a perſon knows 
of treaſon, tho no party or conſenter to it, yet conceals it and doth 
not reveal it 1n convenient time, 

Tho? ſome queſtion was antiently, whether bare concealment of 
high treaſon were treaſon, yet that is ſettled by the ſtatute of 5 & 6 
£.6. cap. 11. and 1 & 2 P. & Ml. cap. 10. viz. that concealment or 
keeping ſecret of high treaſon ſhall be deemed and taken only miſ- 
priſion of treaſon, and the offender therein to ſuffer and forfeit, as 
in caſes of miſpriſion of treaſon, as hath heretofore been uſed : tho 
in the time of Henry VIII. and Edward VI. ſome things were made 
miſprifion of treaſon, that were not ſo formerly, yet by the ſtatute 
of 1 Mar. cap. 1. it is enacted, that nothing be adjudged to be treaſon, 
petit treaſon, or miſpriſion of treaſon, but what is contained in the 
ſtatute of 25 FE. 3. and altho that a& of 25 F. 3. do not make or 
declare miſpriſion of treaſon, yet it doth it in effect by declaring and 
enaCting what is treaſon, which is the matter or ſubjeA of miſpri- 
ſion of treaſon, tho the miipriſion or concealment thereof be [3 72 2] 
a crime, which the common law defines what it 1s. 

Therefore ſince the ſtatute of 25 E. 3. 1s by the ſtatute of 1 Mar, 
cap. 1. made the ſtandard of treaſon, it remains to be enquired, 
what ſhall be ſaid the concealment of ſuch a treaſon according to 
the reaſon and rule of the common law. . 

If a man knew of a treaſon, by the old law in Bra@on's time 
he was bound to reveal it to the king or ſome of his council within 
two days, es fe ad tempus d! oF mmulaverit & ſubtcuerit, quaſi conf. M- 
'Y 8 tiens 
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tiens, & aſſentiens erit ſeduftor domini regis (a) ; but at this day 
it is but miſprifion, if he reveals it not as ſoon as he can to .ſome 
judge of affiſe, or it ſeems to ſome Juſtice of peace, for tho the crimes 
of treaſon or miſpriſion of treaſon be not within the commiſſion of a 
juſtice of peace to hear and determine, yet, as it 18 a breach of the peace, 
the juſtices of peace may take information upon oath touching it, and 
take the examination of the offenders and imprifſon them, and 
bind over witneſſes, and tranſmit theſe examinations and informations 
to the next ſefſhons of paol-delivery or oyer and terminer to be further 
proceeded upon as is truly obſerved by Mr. Dalton (b), cap. 90. nay, 
I have known chief juſtice Ro/!s athrm, that juſtices of the peace 
_ may take an indictment of treaſon, tho they cannot determine, wiz- 
as an information or accuſation tending to the preſervation of the 
peace. | 

But ſome treaſons enacted by ſome ſtatutes are limited to be heard 
and determined by them, as appears in ſome of the ſtatutes before 
mentioned, þ- 350. 

It is faid 3H. 7. 10. Stamf-38, a. Dalton, cap. 89. (c 4A the utter- 
ing. of falſe money known to be falſe is miſpriſion of treaſon ; but 
it is a miſtake; indeed it is a great miſpriſion, but not miſpriſion of 
treaſon, unleſs the utterer know him that counterfeited it, and conceal. 

>. it, this indeed is miſpriſion of treaſon, but not the uttering 
[373] of it, for the money is not the traitor, but he that coun- 
terfeited it, and his counterfeiting 1 is the treaſon. 

As all treafons and declarations of treaſons between 25 F. 3. and 
1 Mar. are repealed by 1 Mar. cap. 1. fo conſequenily all miſpri- 
ſions of any other treaſon not contained in 25 E. 3. are thereby re-+ 
pealed, Coke P. C. p. 24. hath theſe words, Mifpriſcon of treaſon ts 
taken for concealment of high treaſon or petit treaſon, and only of high 
treaſon or petit treaſon ſpecified and expreſſed in the aft of 25 FE. 3. and 
in the margin, that is of ſuch treaſon high or petit, as is expreſſed in the 
aft of 25 FE. 3. and of no other treaſon ; and accordingly uttering of 
counterfeit coin was agreed by the court (4) at Newgate, Augu/t 1661. 
to be neither treaſon or miſprifion of treaſon within the ſtatute of 
25 E. 3. but only puniſhable with fine and impriſonment ; ex [bro 
dom Bridgman manu ſua ſ[cripto. 

(4) Bra. Lib, III, de ccrona, cap. 3. ſon, but the other two only ſay it is a miſ» 
{gk Edit. cap. 141. þ. 460. prifion. 


c) New Edit. cap. 140. þ. 45%» __(6)In the caſe of Richard Oliver, Kel, 33+ 
This laſt book ſays it is miſprihon of trea« If 
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If a ſubſequent a& of parliament after 1 Mar. make a new trea- 
ſon, the concealment of ſuch a treaſon 1s certainly miſpriſfion of trea- 
ſon for theſe reaſons, 1. Becauſe miſprition of treaſon is not any 
ſubſtantive crime of itſelf, but relative to that, which 1s, or is made 
treaſon, and a kind of neceſſary conſequent and reſult from it, as the 
ſhadow follows the ſubſtance. 2. And hence it 1s, that tho the 
ſtatute of 25 E. 3. does not by expreſs words enact miſprifion of 
treaſon to be an offenſe, yet treaſons being ſettled by that act, the 
ſtatute of 1 Mar. cap. 1. enaCts there ſhall be no miſprifion of trea- 
fon but what is enacted by the ſtatute of 25 E.3. for tho that at 
ſpeaks not of miſprifion of treaſon, yet ſettling thoſe things that are 
treaſon, it doth virtually and conſequentially make the concealing of 
any of them miſpriſion of treaſon ; but yet farther, when the act of 
1 & 2 P. & M. cap. 10. enafts divers new treaſons, tho it enacts 
nothing to make the concealment thereof miſpriſion, yet in the proviſo 
abovementioned it takes notice, that concealment of any of theſe 
treaſons would be at leaſt miſpriſion of treaſon, and therefore provides 
_ that the concealment thereof ſhall not be adjudged treaſon, [374] 

but only miſprifion of treaſon, any thing above-men- =". 


tioned to the contrary thereof notwithſtanding ; and the like 
clauſe is in the abovementioned ſtatute of 5 & 6 FE. 6. cap. 11. 
Again, my lord Coke, P. C. cap. 65. p. 139. fays, As in caſe of 


high treaſon, whether the treaſon be by the common law or flatute, 
the concealment of it is miſprijion of treaſen; ſo in caſe of felony, 
whether the felony be by the common law or by flatute, the con- 
cealment of it is miſpriſion of felony ; fo that certainly, if a felony 
or a treaſon be enacted by a new law, the concealment of the 
former falls under the crime of miſprifion of felony, and the latter 
under the crime of miſprifion of treaſon, as a conſequent of it without 
any ſpecial words enacting it to be fo. 

All treaſon is mitpriftion of treaſon and more, and therefore, he 
that is aſſiſting to a treaſon, may be indicted of miſpriſion of trea- 
fon, 1f the king pleaſe. Stamp, P. C. 37. 6. Co. P. C. 36.2 R, 3, 
10. b. 

Altho the ſtatute of 1 & 2 P. & M. cap. 10. hath as to treaſons 
repealed the ſtatute of 33 7. 8. cap. 23. for trying treaſons in one 
county committed in another, yet it hath not repealed the ſame 
ſtatute as to the trial of murder and miſprifion of treaſon, which 
may yet be tried according to the ſtatute of 33 H. 8. cap. 23. 

In caſe of miſprifzon of treaſon and miſprifion of telony, as well 
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as in caſe of treaſon or felony, or acceſſary thereunto a peer of this 
kingdom ſhall be tried by peers, but the indictment 1s to be by a Come 


| mon grand inqueſt. 2 Co. Inf2. 49, 
The judgment in caſe of miſpriſion of treaſon is loſs of the profits 


of his lands during his life, forfeiture of goods, and impriſonment 


during life. 

By what hath been ſaid touching miſprifon of treaſon we may 
eaſily colle& what is the crime of miſprifion of felony, namely, that 
It is the concealing of a felony which a man knows, but never con- 
ſented to, for if he conſented, he is either principal or acceſſary in 
the felony, and conſequently guilty of miſpriſion of felony and more, 

The judgment in caſe of miſpriſion of felony in cafe the concealer 

be an officer, as ſheriff or bailiff, &4. 1s by the ſtatute of 
[375 Weſtminſt. 1 cap. 9. (e) impriſonment for a year and ranſom 


at the king's pleaſure ; if by 2 common perſon, it is only fine ard 


impriſonment. 


| And note once for all, that all thoſe aQts of las, that ſpeak 
of fines br ranſoms at the king's pleaſure, are always interpreted of 


the king's juſtices: vide Co. Magna Carta ſuper flat. We eftminſt. ! 
cap. 4. in fine (f) & ſepius alibi. 2 R. 3 FO a. voluntas regis in curids 
not in camerd. 


And it ſeems, that miſprifion of petit weaſon i 15 not ſubject to the 


judgment of miſpriſion of high treaſon, but only is puniſhable by fine 
and impriſonment, as-in caſe of miſpriſion of felony. 


II. I come to miſprifions of treaſon ſo enaCted by as of parlia- 


ment fince 1 Mar. cap. 1. for, as before is obſerved, by that act all 
miſpriſions, that by any ſtatute made after 25 E. 8. are either ex- 
preſsly or conſequentially made miſprifions of treaſon, are opened 
and ſet aſide. 


All aQts of parliament, that after 1 Mar. enaRted any ing to be. 


| high treaſon, do conſequentially make the concealment thereof to be 
- miſpriſion of treaſon, tho it do not in expreſs words ena& the con- 
cealment thereof to be miſpriſion of treaſon, as hath been before 
ſhewn,' and the like in caſe of felony. 

And conſequently thoſe afts of parliament, which enaCted tempor- 
ary treaſons, as the ſtatute of 1 & 2 P. & A. cap. 10. the act of 
1 Eliz. cap. 5. &c. ſo far forth as they are temporary, the miſpriſions 
of ſuch treaſons are alſo temporary, and expire with the a&t, and 
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where the as of treaſon are perpetual, or being but temporary are 
made perpetual by ſome other aCt of parliament, the miſpriſion of ſuch 
treaſons remains ſuch, as long as the aCt of parliament making ſuch 
treaſon continues, or is continued, as upon the ſtatutes of 5 Eliz; 
and 18 Eliz. 1 Mar. touching counterfeiting of foreign coin made 
current by proclamation, or clipping or waſhing coin. 

And the like is to be ſaid in all reſpects of muſprifion of felony mats 
ſo by aCt of parliament. 

But beſides theſe crimes, that are conſequentially miſpriſion [3 - 6) 
of treaſon, ſome offenſes are made miſprifion of treaſon, as a 
kind of ſubſtantive offenſe, and not conſequential upon the making of 
treaſon, but particularly enacted. ; | 

Thoſe of that kind, that are papa: ans have continuance, Are 
as follow : 

14, Eliz. cap, 3. * They that cri foreign coin of cold or ſilver 
&« not permitted to be current in this kingdom, their procurers, aiders, 
* and abetters ſhall ſuffer, as in caſe of miſpriſion of treaſon. 

And note, that in that aCt [az:ders ) are intended of aiders in the fact, 
not aiders of their perſons, as receivers and comforters, for, as hath 
been obſerved p. 236. in ſome aQts of parliament azders being joined 
with procurers, counſellors and abetters are intended of thoſe, that 
are aiding. to the fact; but in other acts of parliament, where the 
word azders 18 joined with maintainers and comforters, it is intended of 
thoſe, that are aiders ex po/? fas to their perſons; ſee this difference 
in the penning of ſeveral as of parliament, for the firſt part 5 Eliz. 
cap. 11. 18 Eliz. cap. 1. 1 Mar. /ef]. 2. cap. 6. touching coin, and 
for the ſecond part this expreſs diſtinQtion obſerved 13 Eliz. cap. 2. 
touching publiſhing of bulls of abſolution, where the former kind are 
enacted to he traitors; the ſecond 1 incur a premunire; the” like 23 
Eliz. cap. 1. 

13 Els, cap. 2, © If any bull or hls, or inſtrument of re- 
« conciliation to the ſee of Rome be offered to any perſon, or if any 
_ © perſon be moved or perſwaded to be reconciled, if he conceal the 
« ſaid offer, motion or perſwaſion and doth not diſcover or ſignify it 
« by writing or otherwiſe within fix weeks to ſome of the privy 
_ * council, &'. he ſhall incur the penalty and forfeiture of miſpriſion 
*© of treaſon, and that no perſon ſhall be impeached for miſprifion of 
** treaſon or any offenſe made treaſon by this a&, other than ſuch as 
* are before declared to be in caſe of miſpriſion of treaſon :” nota, had 
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it not been for this cauſe the concealment generally of any treaſon 
within this a had been miſprifion of treaſon. 

£377) 23 Eliz. cap. 1. © All perſons, that ſhall put in praQtice to 
L3771 « abſolve or withdraw the ſubjeRts of the queen from their 


| © gbedience, or to that end perſwade ther from the religion- here 
* eſtabliſhed, or if any perfor) thall be ſo abſolved, every fuch perſon, 


«and their counſellors and procurers thereunto, ſhall be adjudged | 
* ouilty of high treaſon. 


<« And all perſons, that ſhall wittingly be adn and maintainers of 


* ſuch perſon ſo oftending, or any of them, knowing the ſame, or 


« which ſhall conceal. any offenſe aforeſaid, and not reveal it within 
* twenty days after his knowledge thereof to ſome juſtice of peace, 
«* or other higher other, he ſhall ſuffer and forfeit, as in dove amt 
of treaſon. 


Blackf. FOR lib. iv. ch. is. Page 119, 120, 121, &c. 1 Hawk. P. Cc. ch. xx. & 


eh. lix. 4 Burn, tit. treaſon, p. 3oz. 2 Burn, tit. felony, p. £70. Edit, 1976. 
Foſter 34Te 


CHAP. XXIX. 
* Concerning petit treaſon. © 


.S at common law there was great uncertainty in high treaſon, 
A. ſo there was in petit treaſon. _ 
It is true, that all the petit treaſons declared in this ſtatute /a/ 


were petit treaſons at common law, as for a ſervant to kill his maſter 
or nuttreds 12 Af. 30. a woman to kill her huſband, as appears 15 
E.2 2. Corone 383, and the judgment was the ſame at common law in 
ſuch caſes, as now, and the lands of him, that was attaint of petit 


treaſon, eſcheted to the meine lord, of whom they were held, 22 


Af. 49. ſo that as to theſe things the aCt of 25 FE. 3. was but an at- 


firmance of the common law. 
| But yet there were certain offenſes, that were petit treaſon at COm- 
mon law, that are reſtrained and abrogated by this ſtatute from being 
petit treaſon, 
g1 25 E. 2. Corone 383. A woman intending to kill her huſ- 
[37 ] band beat him ſo, that ſhe left him for dead, but yet he reco. 


 vered, for this attempt the wife had judgment to be burned. 


d) vize 25 Edw. 3» Fletay 
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Fleig, Lib. T. cap. 22. Britton, cap. 8. If the homager or ſervant 
falfify the ſeal of his lord, or had committed adultery wo the lord's 
wife or daughter (b}, it was petit treaſon, 

But theſe are taken away by this aft of 25 E. 3. and are reduced 
only to theſe three ranks : 

1. The feryant killing bis maſter or miſtreſs. 2. The wife killing 
her huſband. 3, The clergyman killing his prelate or ſuperior, to 
whom he owes faith and obedience. 

All petit treaſon comes under the name of felony, and a pardon of 
all felonies, where petit treaſon is not excepted, at common law 

pardoned petit treaſon, and ſo at this day doth a pardon of murder. 

A man or woman, that commits petit treaſon, may be indifted of 
murder, but if all felonies, &c. are pardoned by a& of parliament, 

| wherein there is an exception of murder, it ſeems that a murder, 

- which is a petit treaſon allo, 1s diſcharged and not within the excep- 
tion, M. 6 & 1 Eliz. Dyer 235. (c) 
The killing of a maſter or hwſband 1s not petit treaſon, unleſs it be 
ſuch a killing, as in caſe of another perſon would be murder, and 
therefore upon an indiftment of petit treaſon for a ſervant killing his 
maſter, if upon the circumſtances of the caſe it appears to be a ſudden 
falling out, and the ſervant upon a ſudden provocation kills his maſter, 
which, in caſe it had been between other perſons, had been only 
manſlaughter, the jury may acquit him of petit treaſon, and find him 
guilty of manſlaughter; and thus it was once done before me at 
Dorcheſter afſizes, and another time before juſtice Y/indham at 
Coventry aſſizes, tho the indictment were for petit treaſon, 

If a wife conſpire to kill her buſband, or a ſervant to kill his maſter, 
and this is done by a ſtranger in purſuance of that conſpiracy, [379] 
it is not perit treaſon in the ſervant or wife, beeauſe the prin- * T 
cipal is only murder, and the being only acceſfary, where the prin- 

_ £ipal is but murder, cannot be petit treaſon ; but if the wife and a ſer- 
vant conſpire the death of the huſband, being his maſter, and the ſer- 
vant effect it in the abſence of the wife, it is petit treaſon in the ſer- 
vant, and ſhe is acceflary before to the petit treaſon, and ſhall accord- 
ingly be indicted aud burnt P. 16 £liz. Dy. 332. a. 40 Af}. 25. 
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;) Britton adds, or the nurſes of bis a pardon of murder does not include a par- | 
 «bilgren, don ef petit treaſon, nor can one guilty of 
() The reaſon of this is, becauſe petit petit rreaſon be indited of murder. See Rex 
treaſon is an offenſe of atiother ſpecies, 6 —- "pe Stare Tri. Yolo VI. þ. 224, 
Gs: Kep. 13, b. but thea by the fame 0000P | 2, 


"oY - : If 
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If the ſervant and a ſtranger, or the wife and a ſtranger conſpire to 
rob the huſband or maſter, and the ſervant or wife be preſent and 
hold the candle, [while the huſband or maſter is killed*,] the ſtranger 

ity of murder, and the wife or ſervant guilty of petit treaſon as 
principal, becauſe preſent. 2 & 3 P. &. M. Dy. 128. a. 

So that the ſtatute of 25 E. 3. doth not only extend to the party, 
that aQtually commits the offenſe, but alſo to thoſe that were procu- 
ers, aiders or abettors, /c:licet, if they be, preſent, they are guilty of 
petit treaſon as principals, if-abſent, yet if the offenſe in the principa] 
be petit treaſon, the offenſe in the acceſlary before is petit treaſon, as 
accefiary, as in Brown's caſe, Dy. 332- a. 

If a wife or a ſervant intending to poifon or kill a firanger, and 
miſſing the blow the wife by miſtake kills or poiſons her huſband, or 
the ſervant his maſter, this, that would have been murder, if it had 
taken effeQt againſt the tranger, becomes petit treaſon in the death of 
the huſband or maſter. Plowd. Com. 475. b. Crompt. de pace regis 20. 
b. and Dalt. cap. 91. (4 J; fo if he ſhoot at 7. S., and miſſing him. 
_ Kills his maſter. Jbid. | 
| Tf the wife or ſervant conſpire with a ir to kill the huſband or 
maſter, if the wife or fervant be in the ſame houſe, where the fa& is 
done, tho not in the ſame room, it is petit treaſon in them, and they 
are principals in law, becauſe in law adjudged to be preſent, when in 
the ſame houſe ; but if they had been abſent, then they had been only 

[380] acceſſaries before the fat to murder. Crompt. de pace regis 
21. a. Blechengen's caſe, 

_ If the wife or ſervant command one to beat the huſband or maſter, 
and he beat him, whereof he dies, if the wife or ſervant be in the 
_ fame houſe, it is petit treaſon in the wife or ſervant as principals, but 
| murder in the ſtranger. Crumpt. 20. b. Plowd. Com. 4715. 6. 

For whatſoever will make a man guilty of murder will- make a 
woman guilty of petit treaſon, zf committed ppon the huſband, or the 
iervants if committed upon the. maſter. 


Eadem lex mutatis mutandis for an inferior clergyman in relation to 
his ſuperior. | | 


But now to deſcend to particulars. | | —_ 
I. Afervant killing his maſter. rey 1 | 4 
Who ſhall be ſaid a ſervant or @ maſter. | 


* Theſe werds are nat in the MS. but the ſenſe plainly requires them, 
. they are in the caſe cited from Dyer, and (d) New Edit. "OF .3.$8- þ. g6%4 


If the ſervant kills his miſtreſs or his maſter's wife, this is petit 
treaſon within this at. 19 H. 6. 41. Plowd. Com. 86. b. Co. P. C. 
20. 12 Aff. 30. 

If a ſervant, being gone from his maſter, kills him upon a grudge, 
that he conceived againſt his maſter, while he was in his ſervice, 
' which he attempted while his ſervant, but was diſappointed, it is 
petit treaſon. 33 Af. 1. Plowd. Com. 260. a. Co. P. C, 20. 

If a child live with his father as a ſervant, as if he receive wages 
from him, ar meat and drink for his ſervice, or be bound apprentice 
to him, and kills his father or mother, this 1s petit treaſon at this 


day. (f) 


But if he receives no wages, nor meat and drink for his ſervice, or 


be not bound apprentice to hjm, but only is his ſon and not his ſer- 
yant, and kills his father, this was petit treaſon at common law. 21 
_ E. 3. 17. b. per Thorp (g) ; but the better opinion is, that it is not 
petit treaſon at this day, becauſe this ſtatute of 25 E 3. ſhall not in 
this caſe be extended by equity: quod wide Co, Þ. C. 20, Lambart 
| Fuſtic, 248. Crompt 19. b. 

II. The wife killing her huſband. 81] 
If the huſband kill the wife it is murder, not petit RE [3 


becauſe there is ſubjetion due from the wife to the huſband, but not. 


. © converſo, 

If the wife be divorced from the huſband cauſa adulterii vel ſevilie, 
ſhe is yet a wife within this law, becauſe this diſſolves not the vincu- 
lum matrimonii by ours law, for they may cohabit again, but otherwiſe 
it is, if they be divorced cau/# conſanguinitatis or pracontrattis, for 
then the vinculum is diſſolved, they are no more huſband and wife. 

If A. be married to B. and during that intermarriage 4. marries C. 
tho C. be, as to ſome purpoſes, a wife de fas, yet ſhe is not a wife 
within this law,” for the ſecond marriage was merely void, tho per- 
chance ſhe may, upon circumſtances, be a ſervant within the former 
_ clauſe, if ſhe cohabit with 4. and he finds her nefclſaries for hey 
ſubſiſtence ; tamen gquere, 

II. The clergyman killing his prelate, &'c. 

If a clergyman living and beneficed in the dioceſe of A. kills the 
biſhop of that dioceſe, it is petit treaſon ; but if he kills the biſhop of 
the dioceſe of B, it is only murder. 


(f) 1 Mar. Daliſon x4. ſhould be read maiftre ( bi maſter ) for mre 
(g) The book ſays, he was iudited for being abreviated, (as perhaps «t was 1n the 
Killing his mere (his mother) but Coke P.C. MS. of the year books} may be read either 


p- 30. fays it bh ae and that it way, the the ba 6 ſeems the "mob probable. 


if 
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And 4 Burk. 
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If a clergyman hath a benefice in the dioceſe of 4. and after, by 
diſpenfation takes a benefice in the dioceſe of B. if he kills the biſhop 
of one dioceſe or the other, it is petit treaſon, for he owes and ſwears 
upon his inftitution canonical obediefice to the biſhop of each dioceſe. 

If a clergyman beneficed in the dioceſe of 4. within the province 
of C. kills his metropolitan, it ſeems it is gs treaſon, Qs he be not 
his immediate ſuperior. 

If a clergyman be ordained by the biſhop of A. in ordinem aincon, 
foe preſbyteri ſine titulo, yet it ſeems if he kills the biſhop it is petit 
treaſon, for he profeſſeth canonical obedience upon his ordination. 

Concerning proceedings in petit treaſons. 

In high treaſon all are principals, but in petit treaſon there are prin- 
cipals. and acceſſaries, as well before, as after. 

If the principal be only murder, as being committed by a ſtranger, 
the acceſfary cannot be petit treaſon, tho ſhe be a wife or lervant, 
Dy. 332. Brown's caſe ubi ſupra. 


r 38 2] | But if the principal be petit treafori, as being cothinitted by 


2 wife upon her huſband, or by a ſervant upon his maſter 
or miſtreſs, if the accefſary be of the. ſame relation, viz. a ſervant or 


wife, the judgment hall be given againſt the acceſſary, as in petit 
'treafon ; but if the acceffary, whether before or after, be a ſtranger, 


tho ſuch ſtranger be an acceſlary to petit treaſon, yet the judgment 
ſhall be as in a cafe of felony againſt the acceſfary, viz. quod ſuſpen- 
datzr, for tho he be an acceſlary to petit treaſon, which is the prin- 
cipal, yet fuch acceffary being a ſtranger is not, nor can be guilty of 


petit treaſon, becauſe a ſtranger to the party killed, and neither wife 
nor ſervant. 


At common law, and by the ſtatute of 25 F. 3. cap. 4. elergy was 
allowable in caſe of petit treaſon, but not in caſe of high treaſon ; but 
now by the ſtatute of 23 H. 8. cap. 1. 1 E, 6. cap. 12. clergy is ex- 
cluded from petit treaſon, as well as murder, and in the ſame kind. 

If a perſon arraigned of high treaſon ſtands wilfully mute, he ſhall 
be convicted as hath been formerly ſhewn ; but if arraigned of petit 
treaſon, he ſtand mute, he ſhall have judgment of (#) peine fort & 


"The judgment of a woman conviCt of petit treaſon is to be burnt 


( h ), but (by Stamf. P. C. fel. 182: b.) in high treaſon to be drawn 


(*) [Pine fort & dure] but now. ſee the (b) The judgment of a woman convict of 


. Stat. 12, Geo. J. ch. 20. as to A perſon, ar- petit treaſon (or in cafe of coin) is all one as 


rTa1gned on any indifAment, ſtanding mute, 1n high treaſon, viz. ts be drazon and burnt. 
dic, T770s Þ, 231; Ca. P.C,p.at f, and fo 8the conttant praQtice, 


and 
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and burnt, unleſs it be in caſe of coin, and then only to be "_ as 
in caſe of petit treaſon. 

But the judgment againſt a man conviCt of petit treaſon is to be 
drawn and hanged, trahatur & ſuſpendatur per collum. 

| Stamford in P. C. 182. tells us, that the execution of drawing i is 
to be upon a hurdle, but 33 A/. 7. Shard juſtice commanded, that 
nothing ſhould be brought, whereupon he ſhould be drawn, mes gue 
fans cley ou autre choſe a deſouth lui ſoit tray de chivaux hors de la ſalt, 
ou il avoit judgement, tangqule @ les Furc, &c. but that ſeverity is diſ= 
uſed: he is in ſuch caſes drawn upon a hurdle to the place of exe- 
Cution. 

And thus far touching petit treaſon.” 


4 Black, Com, ch. 6. p. 92. ch, xiv. p. 20. 203, 204. Foſter, 337, 107, 324, 336- 
| 1 Hawk, P. E. ch, 32. 4 Burn, dit, I776. Þ. gol. 


CHAP. XXX. [383] 
Concerning hereſy and apoſtacy, and the punifhment thereof. 


NDER the general name of hereſy there hath been in ordinary 
ſpeech comprehended three forts of crimes : 1. Apoſtacy, when 

a chriſtian did apoſtatize to Pagani/m or to Fudaiſm, and the puniſh- 
ment hereof, as well by the law of this kingdom, as by the imperial 
laws, ſeems to have been by death, namely burning. Bra&. £46. III. 
de corond, cap. 9. (a). by the imperial law he was ſubject to loſs of 
goods, Cod. de apoſtatis, tit. 1. lege 1. but it appears not, whether hg 
were to ſuffer death, 7b:d. /. 6. unleſs he ſolicited others to apoſtacy 
(#). 2. Witchcraft, Sortilegium was by the antient laws of England 
of eccleſiaſtical cognizance, and upon conviction thereof without ab- 
Juration, * or relapie after abjuration, was puniſhable with death by 
writ de h@retico comburendo, vide Co. P. C. cap. 6. & libros ibi, Extr' 
de hercticis, cap. 8. Y. 5. n.6. 3. Formal hereſy; the old popiſh 
 canoniſts define an heretic to be ſuch, gui male ſentit vel docet de fide, 
de corpore Chriſti, de baptiſmate, peccatorum confe eſſiane, matrimonio, vel 
alus facramentis eccleſiz, & generaliter, qui de aliquo prediftarum vel 
de articulis fidei aluer pradicat, ſentit vel daceat, quam docet [anita 


(a) p. 123. Þ; (5) Then it was capital, Lib. I, Ced. tit. 7d. 5. 


mater 
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Mater eccleſia ; and whereas the antient councils and imperial conſti« 
tutions grounded thereupon kept the buſineſs of hereſy within certain 
bounds and deſcriptions, as the Manichees, Neftorians, Eutychians, &c. 


quod vide in Codice, Lib. I. tit. 5. de hereticis, I. 5. in the edi of 


Theodefrus and Valentinian ; the papal canoniſts have by ample and 
general terms extended hereſy ſo far, and left ſo much in the diſcre- 
tion of the ordinary to determine it, that there is ſcarce any the ſmalleſt 
deviation from them, but it may be reduced to hereſy according to the 
great generality, latitude, and extent of their definitions and 
[3 4] deſcriptions, whereof ſee the gloſs of. Lindwood in titulo de 
Hereticis, cap. 1. Reverendiſſime ad verbum declarentur : the defini- 
tion of Groſtead, tho ſomewhat general, is much more reaſonable as 
we have it given by Mr. Fox, Afts & Mon. part. 1. p. 420. Et ſen- 
zentia humans ſenſu elefta, palam dota, pertinaciter defenſa ; but of this 
more hereafter. 
In this buſineſs of hereſy, and the puniſhment thereof, I ſhall, as 
near as I can, uſe this method: 1. I will conſider in general who is 
the judge of hereſy according to the common and imperial law. 2. 


Who ſhall be ſaid an heretic according to thoſe laws. 3. What the 


puniſhment of an heretic is according to thofe laws: then I ſhall 
conſider more ſpecially, viz. 1. What was the method of the con- 
viction of hereſy according to the antient law uſed in England before 
the time of Richard II. and Henry IV. And 2. What was the uſual 


puniſhment of hereſy here in England before the time of R:chard II, 
and Henry IV. 3. I ſhall give an account touching the proceeding 


againſt heretics from the beginning of Richard II. to the twenty-fifth 
year of king Henry VIII. 4. What is the method of proceeding, and 


how the law touching hereſy, heretics, and their puniſhment from 


25 H.8. until the firſt year of queen El:zabeth. 5. How the law 
| Rood from 1 E1:z. to this day touching this matter. 

L. According to the common and imperial law, and ts by 
other laws in kingdoms and ſtates, where the canon law obtained, 
the eccleſiaſtical judge was the judge of herefies, and hereby they 
obtained a large juriſdiftion touching it, ſo that there was ſcarce any 
thing, wherein a man difſented from the doQtrine or practice of the 
Reman church, but they took the liberty to determine heretical, quz 
| @ retto tramite, & judicio eceleſiee catholice deteftus fuerit deviare, & 
is qui dubitat de fide catholicd, yea even, qui deſpicit & negligit ſervare 


ea, que Romana eccle efra ftatuit vel ſervare decreverat ; vide Lindwood 
Ge 
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&e hereticis in cap. Reverendifime ad verbum declarentur, which lf 
and exceſſive arbitrary latitude in the eccleſiaſtical judge, and a great 
ſervitude and uncertainty upon -men ſubjeCt to their cenſures: the ec< 
clefiaſtical judge was either extraordinary, viz. certain” in- g 
quiſitors thereunto deputed by the pope, or ordinary, which [3 $] 
was the biſhop of the dioceſe, as appears by Lindwood de hereticis, 
_ cap. finaliter verb. ordinarius in glofa; (*) only for the more folem« 
nity of the buſineſs of degradation, which accompanied the ſentence 
of hereſy upon one in orders before the offender was left to the ſecu- 
lar power, there were fix, but afterwards three biſhops to be preſent 
mm degradation a facris ordinibus, viz. the epiſcopal, Preſbyteratus, 
Diaconatus & ſubdiaconatus, but in minoribus ordinibus there was only 
required the biſhop and his chapter, canonici five clerici, 6 decretal, 
cap. 2. afterward the buſineſs of degradation was reduced to one 
| biſhop, v2z. the ordinary of the place, ſo far at leaſt as the ſame re- 
ſpeed the ordo Preſbyteratiis and inferior orders. 

But I do not find, that by the canon or civil law the declaratory 
ſentence of hefeſy was neceſlary in a provincial ſynod, tho in great 
caſes, eſpecially where a prieſt was to be degraded, it was moſt com- 
monly done in a provincial ſynod, partly for the greater ſolemnity of 
the buſineſs, and partly becauſe in ſuch ſynods more biſhops and 


others of the clergy were preſent ; but how the uſe was in England 


we ſhall hereafter ſee. 


IL. As to the ſecond, touching heretics and their difcriminations 
according to the canon law, they may be diſtinguiſhed into three 
ranks: 1. Simplex hereticus. 2. Hereticus contumax. 3. Hereticus 
relapſus. 

1. A ſimple heretic was "MY as held an heretical opinion, but 
being convened before the ordinary, and the opinion being ſubſtanti- 
ally declared heretical, and the party convicted thereof, declares his 
penitence and abjures his opinion, in this caſe he was diſmiſſed with- 

out farther puniſhment, and this abjuration might be required by the 
_ ordinary, and was of two kinds, viz. a ſpecial abjuration, whereby 

| he abjured that ſingle heretical opinion, for which he was condemned, 
or a general abjuration, whereby he renounced all heretical opinions : 
wide Lindwood de Hereticis, cap. Reverendtiffime verb. nift reſipiſcant 
& abjuraverint in forma eccle{iz conſueta : and this abjura- 


tion might be required not only of thoſe, that were deteCted od ] | 


(*) Sce alſo Lindwaod de hareaicis, cap, item quia verb, ordinarits 3 
| Fo an 
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386 HISTORIA PLACITORUM CORONE, 
and convidted of hereſy, but even of thoſe, that were graviter ſuſpet?: , 


. and if they refuſed it, they proceeded to ſentence them as convict : 


Extr de Hereticis, cap. ad abolendam. 

9. A contumacious heretic was ambng them of two kinds: 1. Such 
as refufed to appear before the ordinary, being accuſed of hereſy, and 
thereupon were duly excommunicate and ſo continued excommunicate 


for one year, tum wvelut hereticus condemnetur, and was thereupon 
_ delivered or left to the ſecular power, de heretecis, cap. T. cum con- 


tumacid in 6to, &c. 92. Where the party accuſed of hereſy was con. 
vict by teſtimony or his own confefſion, and refuſed to repent and 


abjure, ſuch a one might thereupon be ſentenced as an heretic, and 
delivered over to the ſecular power, but yet he had this favour or 


privilege, if even after ſuch ſentence he willingly repented and abjured, 
the ordinary ought to accept thereof, and not deliver him over to the 


ſecular power, but he was ſpared. Lindwood de Hereticis, cap. Reve- 


rendifime verb. reſipiſcant, & Extr* de Hereticis, cap.' ad abolend. 
verb. ſponte recutrere ; but then the ordinary might detain him 1 in 


priſon : wide accordant 1 Mar. Br, Hereſy. 2 
3. A relapſed heretic : and herein they. diſtinguiſh between £07? re- 


lapſus, & ver? relapſus : Lindwood de Hereticis cap. item quia, verh. 


_ relapſo: 1. The former is where a man is accuſed of hereſy, and is 


under a great ſuſpicion thereof, but not convicted, only the ordinary 
puts him to abjure, which accordingly he doth, and afterwards doth 
entertain, viſit, or comfort heretics, ſuch a perſon by the canon law 


' may be ſentenced as an heretic relapſed, and delivered over to the ſe- 


cular power, but yet the ordinary may, as before, detain him in priſon. 
without aCtual delivering of him over to the ſecular judge to be exe- 


 cuted. Lindwood ubi ſupra, & in 6to decretal. cap, 8. Accuſat' de he- 


reticis. 2. Ver? relapſus is, when a man being convicted of hereſy, 
and abjuring again falls into hereſy, if he be thereupon convicted and 
ſentenced, there can be no ſuſpenſion of the ſentence by the ordinary, 
tho the party repent and conform, but he myſt be delivered over to 
[38 x the ſecular power, and the ſentence ought to be given, and 
15971 ;; not by any means to be ſuſpended from EXCCution : 60 de 
Hereticis, cap. 4. 
But this relapſing is of two kinds according to the quality of his 
abjuration : if the abjuration be general of all hereſies, if he after fall 
into any hereſy, either that whereof he was formerly accuſed and con- 


victed, or any other, he is to be ſentenced as a relapſed heretic ; wu 
p 


b 
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if the abjuration be only ſpecial of zhat hereſy whereof he is accuſed, 
then he is not to be ſentenced, as a relapſed heretic, unleſs he after 
fall again into the fame hereſy, which he ſo ſpecially abjured ; but 
herein there is ſome difference among the doors, for ſome think 
even after a ſpecial abjuration of one parcicular hereſy, if he falls into 
another hereſy, cen/etur relapſus : vide Extr. de Hoeraicis, cap. Ac- 
cuſat. N, 2. Eum vero in6 to & Lindwoed de hereticis, cap. Item quia 
verbo f\mpliciter 72 gloſſa : but the ordinary may put this out of 
queſtion, for it ſeems by the canon law he may at his pleaſure in 
caſes of hereſy require a general abjuratioh, viz. de here/i genera- 
liter & ſimpliciter. 

HI. Now as to the puniſhment itſelf of hereſy, eſpecially of thoſe 
that are either contumaces, or relapfi : Ie By the civil law ; it is true, 
that the convition and ſentencing of heretics is'as well thereby, as 
by the canon law, left to the eccleſiaſtical judge, fo that without 
a declaration or ſentence of the eccleſiaſtical judge the civil juriſdiction 

_ carinot proceed to inflit any puniſhment. Lindwood de hareticis, 
cap. Reverendifime verb. confiſcata in glee tho confiſcation of 
goods of the heretic followed upon his conviction, necefſaria tamen 
eft ſententia declarativa judicis ſuper ipſa confiſcatione, & hec ſententia 
fieri ſolummods debet per judicem eccleſiaſticum, & non per judicem ſacu- 
 larem : vide in 6to de hereticis, cap. ſecundum leges. 

| But tho the deciſion and judicial ſentence of here(y was belonging 
only to the ecclefiaſtical judge, yet the civil conſtitutions of em- 
pexpts and princes did inſticute and enact ſeveral penalties, as con- 
ſequential upon ſuch ſentence, ſuch as were confiſcation of goods, 
diſheriſon of heirs, and in ſome caſes death, as we ſhall ſee hereafter : 
quod vide in Codice, Lb. 1. tit. 5. de hereticis per totam. 

As to the penalty of death ultimum ſupplicium : it ſhould. 
ſeem the antient imperial conſtitutions made a difference Q ] 

between herehies in relation to that puniſhment : it appears by the | 
edict of Theede/inus Codice, cap. 4. the Manichees and Donatifts were 
puniſhed with death, and poſhbly ſo were the Neftorians, rhidem 
cap. 6, and generally all neretics, tnat ſeduced the orthodox to re- 
baptization, bid. cap. 23, many other heretics were under milder 
{entences, ſore were puniſhed with exile, ſome with extermination 
from the city, ſome with. pecuniary mul&ts, and ſome with confiſca- 
tion, which, it ſeems, was the moſt uſual puniſhment: but it ſeem, 
that by the conſtitution of the emperor Frederic, (which yet is not 

:V.0Þ» 1, f extant) 
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extant) Hodie indiſtinfte iUli, qui per judicem eccleſiaſticum ſunt damnati 
de hereſi, quales ſunt pertinaces & relapſi, qui non petunt miſericordiam 
ante ſententiam, ſunt damnandi ad mortem per ſeculares poteſlates, & per 
eas debent comburi ſeu igne cremaris Lindwood de hereticis, cap, Re. 
verendifime verb. penas ; and from this conſtitution of Frederic 
the courſe of burning generally all heretics indiſtinCUy, if pertina- 
cious or relapſed, took its riſe. 


Now as to the penalties by the canon law, it is true they go no 
farther than eccleſiaſtical cenſures, injunction of penance, excom- 


munication, and deprivation of eccleſiaſtical benefices ; but yet they 


made bold by ſome of their conſtitutions to proceed farther, and in- 
deed farther than they had authority ; ſuch were among others im- 


priſonment by the ' ordinary, and confiſcation of goods {c ), but 
whether they adventured hereupon only in ſubſervience to civil con- 
ititutions, or whether by their own pretended power, may be doubt- 


ful ; but howſoever, it is ſo decreed in their canons and conſtitutions :- 


vide Lindwood de hereticis, cap. Reverendiflime verb. confiſcata, & 
zb:dem Item quia verb ſententialiter. 

But indeed as to the inflifting of death upon heretics, their canons 
go not ſo far as that; neither indeed need they, for emperors 
and princes being induced by them to enaCt ſuch ſevere conſtitutions 


[38 ] they did in effe&t the buſineſs by ſentencing the heretic, and 


then leaving him to the ſecular power, ſo that the ſecular 
power was only in nature of their executioner ; and altho they direCt 
in ſome caſes of treaſon an interceſſion to be made to the ſecular 
power to ſpare the life of the offender thus committed over to the 
ſecular power, Extr. de verborum fignificatione cap. Novumus, yet we 
find no ſuch curteſy. for heretics, but the princes, that do not ef- 
feftually proceed according to the utmoſt of their power to eradicate 


them, are threatned with excommunication, and accordingly they are 


required to take an oath to perform it, Extr. de heretics, 4 Ad 


abolendam. (*) 


Therefore as to the puniſhment of heretics with death, 2 an he- 


Tetic ſo declared by the biſhop, it was left to the ſecular power with 


this difference, if the perſon convicted were a layman, he was im- 
menpuy after his ſentence to be delivered to the {ecular power to be 


p c) For in England before the ſtatute of 3 Co. Inflit. 43- 
2 H, ne rc op. 7. neither lands nor goods (*) Vide Conſtir Frederici, 5. 6; 
were forfeited by a conviction tor —_— 


burnt; 


2 i o 0 - : le. y : ” y' 
ET To T9e 


RE ee SE 


5 TT IE Ts ES S Co Be 
« HY : Ta 1608, 
: NS ye Eh FS O92 
RE ET Re 
eas a7, © ua "Fed 


HISTORIA PLACITORUM CORONZ. 389 


burnt ; but if he were a clergyman within the greater or leſſer orders, 
he was firſt ſolemnly degraded, beginning with the chiefeſt order 
he had, as that of prieſthood, and ſo to the loweſt, damnati per 
eccleffam judici ſeculari relinquentur animadverſione debita puniendi, 
clericis a ſuis ordinibus primo degradatis. Extr de hereticis, cap. ex« 
communicamus ; (+) the folemnity whereof ſee at large in 670 decre- 
tal. de penis cap. Degradatio, Fox's afts and monuments part 1. þ. 
674. the degradation of J/ill:am Sawtre. 

This degradation by the latter cannons might be by one biſhop, 
tho formerly it required more. 

When the ſentence was given by the ordinary, and the offender 
thus left to the ſecular power, he was delivered over to the lay-officer, 
and then a mandate or writ iſſued from the chief magiſtrate to execute 
the offender according to the ſecular law ; but of this more particu- 
larly hereafter. 

I have been the longer in theſe particulars, that we thereby may 


obſerve theſe two things: 1. How miſerable the ſervitude of chrif- 


tians was under the papal hierarchy, who uſed ſo arbitrary and un- 
limited a power to determine what they pleaſed to be hereſy, and then 
emni appellatione poſtpoſita ſubjecting men's hyes to their ſen- 

| tence. {*) 2. How finely they made the ſecular power their [3 ” ] 
vaſſals in execution of this odious piece of drudgery, as it was mana- 
ged and practiſed by them. 

I come now to a cloſer conſideration of hereſy, and} its puniſhment 
according to the uſage received in England, and the laws relating 
thereuato, according to the method above propounded. 

I. Therefore how the uſage and law obtained concerning this 
matter in England before the time of Richard Il. 


' As the romiſh religion was generally received here in E ngland i in 


this period, ſo the manner of proceeding touching hereſy was much 
according to the papal decretals and conſtitutions whereof a large 
account 1s above given. 

The juriſdition, wherein hereſy was proceeded againſt, was at 


the common law of two kinds: 1. The conyocation or a provincial 


(t) Vide FI Se de bereticis, cap. heretics) "© Eodem die, quo quis accuſatus 
Finaliter verb. ſententiet. eft ſeu juſi?, ſeu injuſtd, nullius appellationis, 
(*) Cn Colonienſis anno 1234. nullius de enfionis refugio proficiente, .damna- 


| tpoking of the ſeverity of the pope and tur, & flammis crudeltter injicitur. See alſo 
the emperor Frederic, (the author of the Mar. Paris, þ» 429» 


conſtitution afore-mentioned for burning 
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ſynod. 2. The dioceſan oft biſhop of the dioceſe, where the hereſy 
was publiſhed, and the heretic reſided, 

1. As to the former it is without queſtion, that in a convocation 
of the clergy or provincial ſynod tHey might and frequently did here I 
n England proceed to the ſentencing of heretics, and when convia. [ 
ed, left them to the ſecular power, whereupon the writ of Hereaico 3 
| comburendo might iffue, (thus 1t was done m the cafe of the apoſtate : 
it Jew, Bratt de Corona, Lib. Il. (4), and in the cafe of Sawtre +), : 
il 2 H. 4. who was convict in the convocation of London,) and then the 
l archbiſhop, who was pre/es concili;, pronounced the ſentence, de- 4 
if - graded the offender, if in orders, and fignified the conviQtion into A 
chancery, whereupon the writ de heretico comburends iſſued. 
| + 2. As to the power of the biſhop or dioceſin alone there hath been 
t: diverſity of opininions ; ſome have thought, that the biſhop of the 

n 1] dioceſe might proceed againſt hereſy by eccleſiaſtical cenſures, 
* but as to the loſs of life the conviQtion ought to be at leaft in 
_ a provincial council, without which the heretic ought not to undergo 
death by the writ de heretico comburendo, 1. For that in the caſe 1 
mentioned by Bra#on, Lib. TIL de Corond the conviftion of that . | 
hereſy, or rather apoſtacy, whereupon the offender was burnt, was ? | 
ll | in the provincial council at Oxford, 2. The writ de heretico combu- _ 1 
rendo in the regiſter, and F. N. B. recites the convittion to be in a A 
provincial council, and according to it is the opinion of Fitzherbert, 
ibidem fol. 269. and the ftatute of 2 H. 4. (hereafter mentioned) 
giving power to the ordinary finally to fentence an heretic, ſo that 
death ſhould enſue thereupon, was nove juriſdifionis in hac parte in-. 
trodutze. Again my lord Coke, 12 Rep. p. 56, 57. recites this to be 
the opinion of all the judges in 2 Mar. and in effe&t agreed unto 43 
Eliz. by Sir Fohn Popham, and others, 5 Rep. Cawdrie's caſe, p. 23 
a. accordant, and Brocke ſeemns to accord. 1 Mar, Br. Hereſy. 
fa - .On the other ſide others have holden, that the dioceſan alone by 
In the cannon law might convict of hereſy, ard that thereupon this writ 
| may be iſſued: 1. This is conſonant to the old decretals, and like- 
wiſe to the provincial conſtitutions of Arundel, Courtney and others, 
that the dioceſan alone without the aſſiſtance of a provincial councull 
k might convict of hereſy, and deliver over the offender to the fecular 
 __ power. 2. Again, the ſtatute cf 2 H. 4. cap. 15. recites and admits* 
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the power of the dioeeſan in this caſe, but that by reaſon of the of- | 


fender's going from dioceſe to dioceſe, and retufing to appear before. 
the ordinary, he was interrupted in his proceeding, and thereupon the 


ſtatute gives farther remedy. 3 That accordingly it was praCtiſed 
' 5n the time of queen Elzabeth, when all former ſtatutes concerning 
hereſy were repealed, and the caſe ſtood as it was at common law. 
4. That it was accordingly reſolved by Fleming, Tanfeld, Williams 
and Croke in 9 Fac. (f), when Legate was burnt for hereſy ; and ac- 
cordingly my lord Coke P. C. cap. 5. p. 40. ſeems to be of 


the ſame opinion {g), and ſo ſeems to retract what he had [3 9 ol 


before delivered in his 12th report. 
This buſineſs will be farther conſidered in the ſequel of this chapter, 
for the preſent I ſhall only ſay thus much. 


1. That the dioceſan, as to eccleſiaſtical cenſures, may doubtleſs. 


proceed to ſentence herely. _ | Ny 

2. I think that at common law, and fo at this day, (all former ſta- 
' tutes being now repealed by 1 Ez. cap. 1.) if the dioceſan convicts a 
man of hereſy; and either upon his refuſal to abjure, or upon a relapſe 
decrees him to be delivered over to the ſecular power, and this be fige 
"nified under the ſeal of the ordinary into the chancery, the king might 
thereupon by ſpecial warrant command a writ de heretico comburendo 
{h )-to iſſue, tho this were a matter that lay in his diſcretion to grant, 
ſuſpend, or refuſe, as the caſe might be circumttantated. 

And what is here ſaid of the dioceſan or biſhop of the dioceſe is true 
alſo of the guardian of the ſpiritualties /ede: vacante, but 'till the fta- 
tute of 2 H, 4. the vicar general, commiſfary, or official of the dioce- 
ſan had no cognizance, unleſs by ſpecial commiſſion as an inquifator 
from the pope; and Lindwaod gives the reaſon de heretics cap. Item 
quia turpis verb, ordinarit in glefa, E/t enim cauſa' hareſis una de 


 ( 12 Co. Rep. 92. 
(g) Lord Coke does not intimate as if he 
was of this opinion, or had retracted what 


| he had (ſaid in his 12th report, and had 


been ſolemnly reſolveg in Cawdrie's cafe) ; 


he ſays indeed} that from the ſtatute of 2 


H. 4. may be gathered this concluſion, . that 
the dioceſan hath juriſdiftion of hereſy, 


and accordingly it was reſolved in Legate's. 


caſe, and that upon a conviftion before the 
ordinary of hereſy, the writ de heretico 
comburendo doth lie; this he mentions-as 
alſo reſolved in Legate's caſe, as in truth it 
was; but to this lait reſolution he doth not 
| Rcclare any aſſent, for it is the ficft only, 


L 3 


which he ſays may be gathered from the 


aQotz H. 4. 


(b) Whether this writ lay at common 
law, or was introduced by the clergy 
about the time of Henry IV. hath been 
made matter of queſtion : ſee State Tr. 
Val. IL: þ. [275.] if the comman law gave 
ſuch a writ; it will be difficult to reconcile 
it with what our author ſays a little betow, 
that the uſual, penalty was confiſcation and 
baniſhment, and that 5 R. 2. was the firſt 
temparal law: againſt , hereſy, which yet 
went not ſo high as death, but only ta 11}- 
priſonment and eccleſialtical cenſure. 


majoribus 
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majoribus cauſis, que pertinent ad ſolos epiſcopos; but the ſtatutes of 2 
H. 4. cap. 15. 2 H. 5. cap. 1. while they were in force, gave the 
cognizance of hereſy, as well to «the bithop's commiſſary, as the 
biſhop. 
3. But yet I never find before the time of Richard II. that 

[393 ] any man was put to death upon a bare conviCtion of hereſy, 
tho after a relapſe, unleſs he were ſentenced in a provincial council: 
and the reaſon ſeems to me to be this, when the offender was con- 
viſted of hereſy either thro pertinacity, or after a relapſe, and ſo dee 
liver'd over to the ſecular power, the eccleſiaſtical judge had done his 


| buſineſs, and the reſt that follows was to be the aft of the temporal or 


civil power, who were never obliged nor thought themſelves obli ged 


| here in England to take away the life of a perſon upon ſo flender an 


account, as the judgment of a fingle biſhop (7), nor indeed, unleſs it 
were a ſentence by the weighty body of a Ry council: vide 
Bratton, ubi ſupra. 

For as this kingdom was never obliged by the canons or decretals 
of popes or of provincial councils, further, than they were admitted, 
ſo neither were they bound by the imperial conſtitutions of the em. 


_ peror Frederic or others, who by their edits inflit death upon all 


perſons cenſured by the dioceſan to be relapſed or contumacious here- 
tics; but herein they did as the laws and uſages of the kingdom, and 
their own prudence, and the circumſtances of the caſe required or 
directed. | 


But yet I take it, that the conviction before the ta alone was 


| a good conviction, and the party might thereupon be left to the ſecu- 


lar power, and ſo burnt by a writ de heretico comburends, if the king 
and his council thought fit, tho de fade it was not at all, or at leaſt 
not uſually ſo done, till the time of Henry IV: unleſs the convition 


and ſentence were in a provincial council, for the reaſon before given. 


Fitzherbert therefore was herein miſtaken, and alſo when he ſaith, 
it was to iſſue only in caſe of relapſe ; for a relapſe could not be 
without conviction, and if the party. were thereby convicted of the 
hereſy, whereof he was accuſed, and perſiſted in it *till after ſentences 
and refuſed to abjure, ſuch a contumax or pertinax hereticus might be 


| proceeded againſt as a relapſed heretic, and a writ de heretico combu- 


rendo might thereupon iflue, as it ſeems, for the writ in the regiſter 


(i) 12 Co Rep. 56s | 
being 
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being formed upon a relapſed heretic purſues the caſe as it finds it, but 
is not excluſive of the other caſe of a contumacious heretic, that per- 


ſiſts therein before and after the ſentence ; de quo vide fupra ; vide 


accordant 1 Mar. Br. Hereſy 1. and 25 H. 8. cap. 14. 

* Touching the penalty of convicts of hereſy here in England, 1 find 
very rarely death inflicted ; before the reign of Richard II. the uſual 
penalty was confiſcation, and ſeizure of goods ; quod vide Clauſ. 20. 


H. 3. m. 11. dorf. touching Ernald de Peregard, who was convict of 


hereſy, and his goods ſerzed to the king's uſe ; the like, Clauf. 26 H. 
3. mM. 15. pro Stephan Peliter, and as to corporal puniſhment of ſuch 
convicts, it was uſually in antient time baniſhment and ſtigmatizing, 
as appears by Ralph de Diceto, Jjub anno 1166. mn the time of Henry II. 
and Brompton H. 2. ſub anno 1159. (*), but their convidtion was in a 
provincial council held at Oxon pre/ente rege, & fire/entibus epiſcopis. 

But quo jure the forfeiture of goods was then praCtiſed, is confider- 
able: vide Co. Þ. C. cap 5. the forfeiture of goods was introduced 
by 2 H. 5. and that ſtatnte being repealed, ceaſeth. 

And in the firſt temporal law, or pretended law {+} made againſt 
ſuch offenders, viz. 5 R. 2. cap. 5. where, upon certificate by the 
prelates into the chancery, commiſſions ſhall iſſue to the theriffs to 
apprehend and impriſon the offender, it 1s only until they will juſtify 
themſelves according to the law and reaſon of holy church, fo that it 
ſeems the puniſhment did not hitherto de fafto exceed imprifonment 
and eccleſiaſtical cenſures ; and yet it ſeems that Swinderly and others 


in the time of Richard 11. before the Natute of 2 Z. 4. were ordered 


to be executed for hereſy: v:de Fox part 1. p. 580, 618. but none 
by name appear to be executed, ibidem p. 659. but of this here- 
after. (+) FW 

| As touching the writ de heretico comburends it was no writ | 
of courſe, nor iſſued by the- chancellor, but by ſpecial wax. 9994 
rant from the king upon the certificate of the conviction and ſentence 
made to the king under the ſeal of the archbiſhop, if it were in a 
provincial council. : 


(*) See alſo Mar. Paris, þ. TO5e 


(k_) Our author here calls it a pretended - 


law, and lord Cike calls it a ſuppoſed at, 
becauſe the commons never conſented to it, 
for which reaſon in the next ſeſlion of par- 
liament 1t was annuld, altho by the prelates 
means 1t hath been continually - printed, 
and the at, which annuld the ſame, hath 


been from time to time kept from the print. 
IaCe, Rep, þ. 57. | 


(+)-It does not appear, that any were 
orderd to be exceuted. for hereſy im this 
reign, and as to Swinderby, Mr. Fox ſays, 
he was declared an. heretic, but ſuflerd no 
you harm during the life of king Richard 

I. and if he was burnt, it was not till 


after the ſtatute of 2 H. 4. Sec Fox's As 
and Man, Þ+ 620, 
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And thus far what I find concerning hereſy at common law before 
the time of Richard Il. 

II. As to the times of Richard I. Henry TV. Henry V. and fo to 
25 Henry VU. 

The firſt temporal law, or pretended law againſt heretics in this 
Kingdom, was 5 KR. 2. cap. 5. which did not go ſo high as death, but 
only to impriſonment and eccleſiaſtical cenſure, as appears by the 
printed ſtatute ; but this was in truth no act of parliament, for the 
commons never aſſented ; and accordingly Rot. Parl. 6 R. 2. n. 52. 
the ſame is declared by the king and parliament, which it is true, 
was never printed among the ſtatutes, but is at large recited by Mr. 
| Fox, part 1. þ. 576. and therefore we find no other puniſhment during 
this king's time, but impriſonment and eccleſiaſtical cenſures. 

But in the time of Zenry IV. the power of the dioceſan was en- 
larged, viz. by the ſtatute of 2 H. 4. cap. 15. (/) viz. the dioceſan 
hath power given him to arreſt and impriſon perſons ſuſpect of hereſy, 
till purgation or abjuration, and hath alſo power to fine and impriſon 
perſons for thoſe offenſes, and eſtreat the fines ; and if a perſon be_ 
conviEt of hereſy before the dioceſan and his commiſſaries, and do 
refuſe to abjure, or having abjured fall into relapſe, 10 that according 
to the canons he ought to be left to the ſecular court, whereupon cre- 
dence ſhall be given to the dioceſan or his commiſlaries, then the. 
ſheriff of the ſame county ſhall be perſonally preſent at the preferring 
of the ſame ſentence, when required by the dioceſan, and ſhall receive 
the perſon ſentenced, and cauſe him before the Proms: in an high place 
to be burnt. * | 

[ 6] This Qatute gave in effe@t the whole power to the oe | 

39 ſan, and upon this account HF illiam Sawtre (m / after ſen- 
tence and dc gradation i in the provincial ſynod of London was burnt in 
the beginning of Henry 1V.'s uſurpation ; the whole proceſs and hiſ- 
tory of whereof is delivered by Mr. Fex in his acts and monuments, 
part 1. þ. 674, 675. and vet it is obſcryable, this was not done barely 
by the order of the diocetan ( }, but a ſpecial writ de 4@retico com- 

burendo 


(1) This ftatute was afterwards repeaPd (n) Nor could it-be fo Dear becauſe he 
by 25 H. 8, cap. I 4- Was not ſentenced by virtue of the att of 
(m) He was a pariſh-prieſt, firſt of St, 7. 4. which extended only to convictions 
Margaret of Lynn 1n the county of Nerfoik, before the dioceſan or his commillary, 
and vtec: 4 of' St. Sythbe's church in wheieas Saqvire was convicted before the 
Sy ibe-lane, | cndon, and was the i ft, who convocation; and even on a conviction 
appears to have been executed 101 formal before the diocelan the ſheriff had no power 
hereſy 10 England, to burn the party conviet without a WH 
ull c s 
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turendo ifſued to the mayor and ſheriffs of London to perform the 
ſame, which writ is there mentioned. verbatzm, and is the very ſame, 
which is recited by F. N, B, fel. 269. and was the warrant for the 
burning of H/illiam Sawrre, 

Now touching this matter we are to obſerve, that the parliament 
of 2 H. 4. began the 20th day of January in eftabis Hilarii, it con- 
tinued till the 10th of Marci following, H/illiam Sawtre, having the 
year before been convicted for hereſy before the biſhop of Norwich, 
was upon the 22d and 24th of Febr. 2 H. 4. (which was fitting the 
parliament) in the provincial council held in St. Paul's, London, con- 


'victed and ſentenced, as a relapſed heretic, and an heretic to be pu- 


niſhed ; this was done in the provincial council before Thomas Arundel, 
archbiſhop of Canterbury, as appears by the acts of the regiſtry of 
Canterbury collected by Mr. Fox, part 1. p. 673, 674, 675. upon the 


26th of Febr. the writ de heretico comburenda was formed and made 


by the advice of the lords temparal ih parliament, which writ bears 
zeſte 26 Febr. 2 H. 4, per ipſum regem & confilium in parliamento, 


| and is entered verbatim in the parliament-roll 2 H. 4. n. 29. [ | ] 
_ and is the very fame with that in F:tzh. N. B. before-men- 391 


tioned, and agrees verbatim with it ; and upon this writ Sawtre was. 
burnt, being firſt ſolemnly degraded. 

This conviction, ſentence, and writ, tho after the commencement 
of the parhament, was before the-end of that parliament, and con- 
ſequently before the ſtatute of 2 H. 4. cap. 15. paſſed, which paſſed 
not till the laſt day of the parliament, viz. 10 Marti: ; ſo that at that 
time the offender could not be executed but by writ de A@retico com- 
burendo, tor the dioceſan had not power by his own immediate war= 
Tant to command execution, till that paſſed, which paſſed not, till after 
the definitive ſentence. | 

In this parliament there was a petition of the clergy againſt here- 
tics, which was the foundation of the ſtatute of 2 H. 4. cap. 15. and 
was granted by the king de con/enſu magnatim & aliarum procerim 
regui in preſenti parliaments exiftentium, with ſome additional clauſes, 
which were alſo drawn up into the a&t of 2 H. 4. cap. 15. but in 
that anſwer no conſent of the commons appears, and yet the a&t was 


unleſs he was preſent at the pronouncing was burnt, I know not, except it be with 


the ſentence, ſee State Tr. Vol VI. Append. 
+ 1. beſides, as our author obſerves below, 
this a did not pals till after Sawvtre was 
ſentenced, fo that how it can be ſaid, that 


\t Was upon account of this ach that Sazwre 


regard to the encouragement the clergy 
might take from the proſpe&t of us paſhn 
for anticipating the exerciſe of ſuch a ing 
(tho to them deſirable) power, | 


drawn 


| 
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drawn up, and proclaimed, and, as it is now printed, is recited to be 
at the petition of the prelates, clergy and commons of the realm in 
parliament, and the enaCting clauſe is by the king by the affent of the 
| fates and other diſcreet men of the realm being in the ſaid parliament : 
this is obſerved by Mr. Fox in his A&s and Monuments, part 1. p. 713. 
whereupon he concludes, that this was no a& of parliament, but an 
at of the king and clergy like that of 5 R. 2. before-mentioned, 
which was declared void, becauſe the commons never affented, as is 
before obſerved. BE | 9 Ny 

But the truth is, the commons did aſſent to this at, tho their aſſent 
| be not expreſfed in the parliament-roll as it is entered, as appears in 
the ſpeech of the ſpeaker of the commons to the king the laſt day of 
the parliament, Rot. Parl. 2 H,. 4. n. 47. where they thank the king 
for the remedy he had ordained in deftruCtion of the heretical doctrine 
of the ſets; and befides in the ſame parliament-roll, ». 81. * Inter 
« petitiones communitatis, Item prient les communes, qe quant, aſ- 
Nis *. cun home ou feme, de qel eſtate ou condition ql foit, foit 

[39 $] « priſe & impriſone per Lo/lardie, qe maintenant ſoit meſn 
6 en reſpons, et eit tre] judgement, come il ad defervy en example 
« dautres de tiel male feCt per ligierment cefſer lour malveys predica- 
« tions, & lour tenir al a foy chriſtian. Ro”. le Roy le voet. 

It is true this was never drawn up into a diſtinct a&, for the pro« 
viſion by the ſtatute of 2 H. 4. cap. 15. had a full and effeQual pro- 
viſion for it ; but this petition of the commons with the king's aſſent 
was the principal baſis, upon which the ſtatute of 2 H. 4. cap. 15, 
was built, and the ſtatute was drawn up upon both petitions, as well 
that of the commons, as that of the clergy both put together, as was 
uſual in thoſe times, and ſo warrants the recital of the preamble of 
the printed ſtatute of 2 H. 4. of the peti:1on both of the clergy and 
commons (*), and every man knows, that in the time of Henry IV. 
and afterwards the profeſſors of the chriſtian religion, (that yet for 
the ſame was ſentenced as heretics,) came under the reproachful title 
of Lollards. en KS 

This a&t of 2 FH. 4. doth not determine what is hereſy or what not, 
but leaves it to the deciſion of the dioceſan, which wild and unbounded 

juriſdiction they had and uſed, till 25 #7. 8. this therefore was their 


 (®) This petition of the commons a- nothing in it, which can be a warrant for 
mounts to no more, than that the Le/lards ſuch ſevere penalties, as are provided by 
| ſhould be cald to an account and puniſhed that a&, theſe proceeded from the petition 
accorcing to their deſerts, but contains of the clergy. | 

power 


mon law,' v:z. 


HISTORIA PLACITORUM CORONZ. 498 


power at common law, and the temporal judge or power was to give 
credence herein to their ſentence, but yet the conſequence thereof 


being but to be left to the ſecular power, the ſecular power might ex- 
erciſe his own diſcretion, and grant a writ de heretico comburendo, if 
he were ſatisfied of the juſtice of the ſentence, or forbear the granting 


It, if he were not ſatisfied, that the thing charged was a real hereſy, or 


that the eccleſiaſtical judge had proceeded fairly in the caſe. (+) 


| But there were ſome points of power introduced by this 


aQ, and given to the dioceſan, which he had not at the com- [399] 
1. Power to arreſt and impriſon perſons ſuſpect of hereſy, for altho 
the pope's decretals had before this pretended to give power of im+ 


 priſonment to the dioceſan, Extr. de penis, cap. 3. in. 6to, yet that 


power never obtaind in England, till this aQt of 2 H. 4. 

2. Power to ſet and eſtreat fines upon the offender. 

3. Power to deliver over immediately to the temporal officer a re« 
lapſed or contumacious heretic to be burnt without expecting the king's 
writ de heretico comburendo, with this notable advantageous clauſe 
2whereupon credence fhall be given to the dioceſan or his commiſſary. 

And accordingly the biſhops after this aCt put the ſame in ure by 
their own immediate warrant or order delivering the party to the 
ſheriff to be executed; but yet the concluſion of their ſentence ran 


moſt commonly as formerly, viz. appointing him to be left to the 


ſecular power, and ſo leaves him, but ſometimes, as in the definitive 
ſentence againſt the lord Cobham, Fox, part 1, p. T34. committing him 


from henceforth to the ſecular power, and judgment to do him thereupon 


to death. 


Now it is true, that upon the ſentence of the dioceſan the ſheriff 
or officer, or any other were not to diſpute, whether the ſame were 


truly hereſy or not. 1, Becauſe it was an act within their cognizance | 
_ and juriſdiftion. 2. Becauſe it is by 2 H. 4. enatted, that credence 


herein ſhall be given to the dioceſan or his commiſſary. 
But yet as to the firſt point of the ſtatute, the wwprifoning of per- 


ſons ſuſpeCt of hereſy, the temporal judge had cognizance and power 


to determine, whether that for which the party was impriſoned by 


(+) But by the papal conſtitutions this 
liberty is not allowed to the ſecular 
power, for by thoſe conſtitutions 1t 1s 
provided, That the puniſhment of heretics 
muſt not be relaxed or delayed. Conftit. 


| Innoc. IV. cap. 24. and 32. Clem. IV , Cone 
P/f+XIIL, and © That all magiſtzates under 


&« the penalty of excommunication muſt 
& execute the penalties by the inquiſttors 


© impoſed on heretics without reviſing the 


*© Juſtice of them, for hereſy 1s a crime 
©« merely eccleſtaſtical,” Conſftit. X. Bull, 
Rom, Tem, I, Pr 453» 


the 


| a | 


| 
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the dioceſan were hereſy or not; and if it appearet to the temporal 
judge not to be hereſy, tho the dioceſan had certified it to be hereſy, 
the temporal judge might deliver the party impriſoned upon an Habeas 
Corpus, as was done M7. 5 E.4. Rot. 143. B. R. in Key/er's caſe (0). 
and the party detaining him is puniſhable in an aCtion of - 

[499] falſe impriſonment, as was done in /Yarner's caſe (þ ), M7. 
11. FH. 7. Rot. 327. both which caſes are at large reported, Co. P. C. 
cap. 5. þ- 42. and therefore in caſes of ſuch return upon an Habeas 
Corpus, or juſtification by this act in falſe impriſonment, the particu- 
lar hereſy muſt be ſet forth, what it is, that the temporal Judge may 
judge, whether it be hereſy or no. 

By this ſtatute it appears, 1. That the as might convict of 
hereſy, and thereupon the party conviE be left to the ſecular power, 
which ſettles the doubt raiſed by F:tzh. N. B. 269. 2. That he might 
convict an heretic, ſo as to ſubje&t him to the puniſhment of death 
not only m caſe of relapſe after abjuration, but alſo in caſe of refuſal 
to abjure. 3. The power of convicting an heretic 1s not limited to 
the dioceſan only, but alſo to his commillary i in order to his execution 
by the fecular power. 

After this enſued the ſtatute of 2 ZH. 5. cap. 7. ain heretics and 
fu and thereby it js enacted. 

1. * That all temporal officers be ſworn to deſtroy all hereſies and 
» * errors, commonly called Le/{ardy, and that they be aſlſ{ting to the 
& oxdinary, when required, at the ordinary's charge. _ 
2. © "That when perſons are convict of hereſy, and left to the ſecu- 
« lar power by the ordinaries or their commiſſaries, their lands in 
«* fee-{imple ſhall after their death be forfeit to the king or lords, of 
_* whom they are held, others than the ants and commiſlaries 
66 — and all their goods. * 
& That the juſtices of the king's bench, of the peace, and aſſize, 
” 4g have power to inquire of ſuch errors and herelies called Lol- | 
* lardy, and their abetters, &c. and make out proceſs of Capzas 
5 againſt vor 
[401] {© That ſuch Loltards and their indimants be delivered 
 * over by indenture to the ordinaries or their commiſlaries, 
* who thereupon are to proceed to their acquittal or | CONTIEIONs but 


( 0) Keyſer's hereſy was, that being ex» 10H. 7 
communicated by he archbiſhop of vo (ep ) {"hEN barely was, that he ſaid he 
bury; he faid, that 1twwithſtanding that, be was not bound to pay tithes to the curate of 
was not excommunicated before God, for bis the pariſh, where he dwelt, I Kot, Kep. L 10g 
corn 's Jicided as well, az any of fis neighbours, 3 0v. Inſt, 4%» | # the 
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« the inditment to be only as an information, not as evidence againſt 
« the offender, but the ordinaries to commence their proceſs againſt 
&« them, as if there were no indictment. | 

5. * Puniſhment for eſcapes 1s by forfeiture of goods and ſeizure 
&« of lands till he returns ;”” and ſome other proviſions. 

This is the firſt Jaw, that gave forfeiture of lands in fee-ſimple of 
an heretic convict, and executed, and the firſt law, that ſettled the 
forfeiture of. their goods, tho forfeiture of goods were de fatto uſed 
before. (q). 

Tho in ſome reſpedts it enlarged the ordinary's power, yet it may 
ſeem ſome kind of curb upon them to have an indictment previous, 
yet I find them not reſtrained from hnanaran. tho there were no 
ſuch previous indictment. 

Hiutherto there was no limitation or reſtraint, what ſhould be or 
what ſhould not be hereſy, whereupon death might be inflicted, but 
the ordinary's power was left arbitrary and unlimited therem. _ 

By the ftatute of 25 H. 8. cap. 14. there was a great alteration 
made as to the point of hereſy. 

1. The ordinaries were not to proceed againſt any for hereſy with 
out preſentment or indictment thereof before the king's juſtices, or 
an accuſation by two lawtiul witneſles at the leaſt, and that before any 
Citation or proceſs by the ordinary. 

- 2, That perſons conviCtt by the ordinary of hereſy, and refuſing 
to abjure, or having abjured relapſing, ſhall be burnt by the king's 
writ de heretico comburenda firſt had and obtained for the ſame. 

3. Tho it do not poſitively limit what only ſhall be hereſy, yet it 
enacts what ſhall not be accounted hereſy. 1. Speaking againſt the 
authority of the pope. 2. Speaking againſt ſpiritual laws made by 
the authority of the ſee of Rome repugnant to the laws of this realm, 
_ or the king's prerogative, and indeed it was time to make this pro- | 
viſion, the- papal authority being now in a great meaſure ' 

[492] 
taken away by act of parliament. 

4. Perſons accuſed of hereſy ſhall and may be letten to bail either 
by the ordinary, or in their default by two juſtices of the peace. 

1V. By the ſtatute of 31 2, 8. cap. 14. a farther alteration was 
made touching hereſy. 

1. Six articles are declared and enacted, 1. That in the ſacrament 
of the altar after conſecration there remains no ſubſtance of bread 
and wine, but the ſubſtance of Chriſt 


(4) G6 £,C 4 | 
We? 4 2. That 


wo Ee eh eee ed eo - 
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| 2. That communion 1n both kinds is not neceflary ad ſalutem. 

3. That prieſts may not marry by the law of God. 4. That vows 
of chaſtity ought to be kept by the law of God. 5. That private 
maſs is neceſſary to be continued? 6. That auricular confeſſion is 
neceſſary to be retained and uſed, 

2. That to preach or to declare, or hold opinion againſt the firſt 
article touching tranſubſtantiation. ſhall be adjudged hereſy, and the 
perſons convict thereof, their aiders, 6c. convicted thereof in the form 
underwritten ſhall be adjudged heretics, and ſuffer death by burning 
without any benefit of abjuration, ſanfQtuary, or clergy, and ſhall 
forfeit his lands to the king, as in caſe of high treaſon. 

3. That if any openly preach againſt the laſt five articles, and be 
thereof convidt or attaint by the laws underwritten, every ſuch offender 


| ſhall ſuffer death as a'felon without benefit of clergy or ſanctuary. 


4. That if any perſon publiſh or declare his opinion againſt the 
five articles laſt mentioned, he ſhall for the firſt offenſe forfeit his 
goods, the profits of his lands during his life, and eccleſiaſtical pro- 


motions, and be impriſoned at the king's will, and upon the ſecond 


conviction ſhall ſuffer as a felon without benefit of clergy. 

5. The king is empowered to iſſue commiſſions direQted to the 
archbiſhop or biſhop of the dioceſe, and the chancellor and others, 
or three of them, whereof the archbiſhop or biſhop, or chancellor to 
be one, to take information by oatly of twelve men, or the teſtimony 
of two lawful perſons of all hereſies, &c. 

6. The ordinaries within their ſeveral juriſdictions to take 
[493] information of hereſies, and juſtices of peace, &c. to take 
inquiſitions touching hereſies; theſe informations and inquiſitions to 


| be certified to the commiſhoners above-mentioned. 


1. The commiſſioners or any three of them to make proceſs againſt 


the offenders into all the ſhires of England and Wales, as in caſe 


of felony, and upon their appearance ſhall have full power and 


authority to hear and determine the faid offenſes according the 


laws of this realm and this ſtatute. 

8. Commiſſioners or two of them have power 1 to bail perſons, ace 
culed, till trial. 

9. No challenge to be admitted but for malice or enmity, trial 


of foreign pleas by the commiſkoners, ao eſchetes to the lords, with 
une Other Ciauics, 


This 
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This a, tho it doth not, in expreſs-terms, repeal the ſtatute of 
o H. 5..yet it doth in a great meaſure, alter it. 1, In point 
_ of juriſdition; for, here the proceeding to judgment 1s to be by 
commiſſioners under the great ſeal, and not by the ordinary or ec- 
clefiaſtical juriſdiction. 2. The offenſe of hereſy now in a great 
meaſure is made a ſecular offenſe, eſpecially in the five laſt articles 
which are made felony. 3. Tho the commiſhoners have power 
to proceed upon accuſations, as well as indictment, yet the trial of 
the offender was to be by jury, and the words hear and determuney 
&c. import the ſame. > | 

Thus the law ſtood until 1 E. 6. with ſome ſmall variations in 
34 & 35. H. 8. cap. 1. but by the ſtatute of 1 E. 6. cap. 12. all 
the before-mentioned ſtatutes, viz. 5 R. 2. 2H. 4. 2 H. 5. 25 H.8. 
31 H.8. 35 H. 8. and all other ſtatutes made in the time of Henry 
VIH. concerning religion are repealed. {r) _ | 

By the ſtatute of 1 & 2 P. & M7 cap. 6. the ſtatutes of 5 R. 2.2 
_ H. 4. and 2 H. 5. are revived ; but the ſtatutes in Henry VIIL.'s 
time, repealed' by 1 E. 6. ſtood ſtill repealed, and _ 04) 
they continued till 1 E/;z. and if there had needed any far- 404 
ther repeal of the ſtatutes of 25 and 31 H. 8. beſides what was done 
by 1 E. 6. yet the ſtatute of 1 & 2 P. & M. cap. 8. in fine hath 
this clauſe, that was never repealed by the ſtatute of 1 Ez. nor 
any other ſtatute ſince made, viz. * That the eccleſiaſtical juriſ- 
« diction of archbiſhops, biſhops and ordinaries be in the ſame 
* ſtate for proceſs ,of ſuits, puniſhments of crimes, and execution 
< of cenſures of the church, with knowledge of cauſes belonging 
&« to the ſame, and as large in theſe points as the ſaid juriſdiction 
« was in the 20th year of Henry VIII.” which doubtleſs repealed 
all aQts made between 20 H. 8. and 1 & 2 P. & MM, in derogation 
or alteration of the eccleſiaſtical juriſdiftion, or the ſtyles or torms 
of their proceeding by Henry VIII. or Edward VI. 

V. I come now to the time of queen Elizabeth. 
By the aCt of 1 Eliz. cap. 1. there are theſe alterations : 1. The 
ſtatutes of 1 & 2 P. @. cap. 6.5 R. 2. 2 H. 4.2 H, 5. are re- 


$ 


(r) So that the puniſhment of hereſy od king by the over-perſuahon of arch- 


then a$ it was at common law before 
any ſtatute made againſt it, notwithſtanding 
which there were ſome examples in this 
reign of perſons burnt for hereſy, viz. Joan 

Bocber and George wan Parre, who were 
Put to death much againſt the will of that 


iſhop Cranmer, for which reaſon (as bi- 
ſhop Burnet remarks) what that archbiſhop 
afterwards ſuffered in the ſucceeding reign 
was thought a juſt retaliation _ on him. 
Burnet'sHift. of Reformation, Vol. Il. p.112. 


pealed, 


[ 
"2 
| 
L 
f 
4 
| 
1 


4%4 HISTORIA PLACITORUM CORONZ#. 
pealed, fo, that now the whole juriſdiftion touching hereſy ſtands 


as it did at common law, with ſuch farther additions as are made 


by that ſtatute of 1 Eliz. 2. The queen, her heirs and ſucceſſors 
to have power to iſſue commiſſions under the great ſeal to exerciſe 
all juriſdictions ſpiritual and eccleſiaſtical within this kingdom, and 
to viſit, reform, redreſs, order, corre, and amend all errors, he- 
reſfies, ſchiſms, &c. which by any ſpiritual or eccleſiaſtical power 
can or may be lawfully reformed. 3, That ſuch commiſſioners 
ſhall not have power to determine any matter to be hereſy, but 


only ſuch as have been heretofore determined to be nerety :1,- 


By the authority of the canonical ſcriptures. 2. Or by any of the 


| firft four general councils, or any other general council, wherein 


the ſame was declared hereſy by the expreſs and plain words of 
the faid canonical ſcriptures. 3. Or ſuch as ſhall hereafter be de 


termined hereſy by parliament with the aſſent of the clergy in their . 


convocation. 
Upon this ſtatute theſe things are obſervable : _ 
1. By this ſtatute the ancient common law was revived for the 
conviction of heretics, and delivering them over to the ſecular power, 
\ which might at common law be done either in a provin= 
[495] iu council, or by the dioceſan alone, and accordingly, it 
is ſaid Co. P. C. cap. 5. (/) the conviCtion of heretics was practiſed 
in the queen's time, but I find no particular inſtance thereof in 
the queen's time (z), but in the caſe of Legat, 9 Fac. it was ſo 
reſolved by four judges, and accordingly put in ure, and upon- ſuch 
a conviction before the dioceſan a writ de heretico comburendo might 
and did iffue in the caſes of Legat and Vightman convitt of Ariani/m 
before the dioceſan and left to the ſecular power, who were accord- 

ingly burnt (u) : vide Baker's Chronicle, p. 446. 

| 2. There was another method of conviction of hereſy, and there- 


- upon delivering over to the ſecular power, and execution of the of 
fender by writ de heretico comburendo, namely by ſentence of the 


commiſſioners for eccleſiaſtical cauſes inſtituted by the ſtatute of 1 


El:z. but this takes not away the conviction of hereſy by the dioceſan 


or in a provincial council, but theſe remain-as they did Not common 
: | ing ti pinion of lord 
(ſ] fp: 4%. by law, atcorging to the opimon 9 
; 6 That is of a conviRioh "in a proviti= Cote, for that the ſtatute of 2 H. 4. cp. 15. 


Cial council, or before the dioceſan alone, which gave the writ dz heretico GERD 


Fas of conviftions before the commiffioners was repealed, and at common law no ſuc 


/ ſome inſtances are here mentioned by our Writ lay upon a convi&ion by the ordinary 


author. Ss Co. Rep. 27. as IZ Co, Reps. 56. OZ» 
(#) But yet ought not ta have been ſo 6 


; \ 
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law, and thus it was done 17 E/iz. upon Fohn Peters and Henry 
Dirwert (x), Flemings, conviEt of hereſy befure the commiſſioners 
for Anabaptiſm, and thereupon a writ de heretico comburendo iſſued. 


+ 3, That this a& reſtored the iſſuing of a writ de heretico combu- 
rendo (y }) according to the courſe of the common law againſt a man 


convict of hereſy, and refuſing to abjure, or having abjured relapſed, 
and thereupon delivered to the ſecular power. 

And note, that this writ is no writ of courſe, nor can the chan» 
cellor or keeper iſſue this writ upon a /gnificavit by the commilſ- 
ſioners or dioceſan without a ſpecial warrant, for that the king may 
ſee cauſe to ſuſpend the iſſuing thereof, or wholly ſuperſede it, or 
pardon the ſentence, for it may ſo fall out, that the dioceſan hath 
_ adjudged a thing to be hereſy, qr a party to be an heretic, - _ 

hich in truth and real; { L406] 
which in truth and reality 15 not ſo, or it may be the party © 
_ may retract, and ſo be capable of mercy. | 

But the courſe was for the dioceſan alone, if the conviction were 
ſingly before him, or for the dioceſan with the conſent of the com- 
miſioners, if the conviction were before them, by fz2nifcavit under 
the ſeal of the dioceſan to retura the conviction into the chancery, 
and then the ſame is brought before the king and his council, and 
after deliberation by the king with his council, a ſpecial warrant iflues 
from the king by the advice of his council, to the chancellor or- 
keeper, together with the tenor of the writ de heretics comburendo 
expreſſed in the warrant, and commanding the chancellor or keeper 
to iſſue it under the great ſeal, which warrant is filed for the keeper's 
indemnity : this was the form which was uſed 17 El:z. in the caſe 
of the Anabapti/ts above-named ; and note, altho the conviction were 
before the commiſſioners, yet the dioceſan was one of the commiſ- 
fioners, and his ſeal to the /ionificavit, ſo that there were the junc- 
tures of both authorities, viz. the authority of the dioceſan accord- 
ing to the courſe of the common law, and of the commiſſioners 
according to the power given by the ſtatute of 1 Fiz. and we have 
reaſon to believe, that the ſubſequent convictions in the queen's time 
purſued this form, and poſhbly that of Legat's i in 9 Fac. might be 
in the ſame nature, tho the reſolution of the judges, upon which it 


ſeems the proceſs was formed, takes notice only of the dioceſan. 
| | | 


(x) Their names were Jobn Wielmacker one way or ether, but @n'y repeals the ſe- 
and Hendrick Ter Woort. veral ſtatutes relating to hereſy, and ſa 
{y) The a&t lays nothing about this writ leaves the matter, as it was at common law. 


VoL. I, A a 4, That 
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4. That the forfeiture of goods or lands by conviction of hereſy 
is by this act repealed. 

| 5. Here is the firſt boundary, that was ſet to the extent of hereſy 
as to the matter thereof, what only ſhall be adjudged hereſy (z) ; 
and altho this clauſe refers expreſly only. to the commiſhoners, yet it 
is 'to be the meaſure and rule for dioceſans, and the conviclions in 

| their proceedings againſt heretics. 
But it 1s true, it is not ſo particular and certain, as might 
[49 07] have been wiſhed, for according to the inclination of the 
judge poffibly ſome would determine that to be hereſy by the canoni- 
cal ſcriptures, which poſſibly 1s not at all hereſy, nor contrary to the 
canonical ſcriptures but howloever 1 it. brought hereſy to a bf. ION cer- 
tainty than before. 

Upon this ſtatute of 1 El:z. theſe things ſeem to me to be true : _.. 
That the /ignificavit of the conviction of hereſy ought to contain, 
even at common law, the particular hereſy, whereof the party was 
convidt, and without ſuch particular /gnificavit no writ de heretics 
comburendo ought to iſſue ; and the reaſons are, 1. Becauſe it con- 
cerns the higheſt temporal intereſt that any man can have, namely 
his life, and for this reaſon even in ſmaller temporal concerns a 
general cauſe or return of hereſy or criminovſneſs is not ſufficients 
It 1s not a ſufficient cauſe of refuſal or non-admiſhon of a clerk to 
allege, that he is criming/us & non idoneus, or that he is [chifmaticus 
inveteratus 5 Co. Rep. 58 a Specit's caſe, and the reaſon is very well 
given, coment que nappent. al court la roygne a determiner ſchiſmes ou 
herefies, uncore Poriginal cauſe del ſuit efleant matter, dont ls court le 
roy ad conuſance, Ie cauſe de! ſchiſme ou hereſie, purque le prefentee eſt 
refuſe, covient eftre alledge en certain al entent le court le roy port conſult 
ove divines a ſcaver, fi ceo ſoit ſchiſme ou nemy; and upon the ſame 
reaſon it 1s, that in Key/er's caſe upon an Habeas Corpus, and War- 
uer's caſe upon a falſe impriſonment, that altho the ſtatute of 2 H. 4. 
enable the ordinary to arreft for hereſy, ut 1s not a ſufficient return or 
juftification to ſay the party was an heretic, or ſuſpect of hereſy, but 
he muſt return the particular hereſy, for which he was ſo arreſted, 
that the court may judge upon it ; and tho the temporal court hath no 


(iz) had oreat cauſe there was for this left, ſince it 15 unavoidable, but different 
I; mtaticn, as appears from the fore-rwen interpretations will in many caſes be put 
tioned caſes of oe and Warner, and even upon ſcripture, ſo long as the uſe of 
4 others, 12 Co. Rep. 5 8, altho, as our aus mares and hbeity of thought continues, 
q thor ſays, there £12; % is to gent a latitude | 
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original cognizance of hereſy, yet it being incident to a temporal in- 
tereſt, namely the liberty of a man's perſon, the teraporal court ſhall 
judge, whether it be hereſy or no (*); and accordingly in thoſe caſes 
they did adjudge that to be no hereſy, which the biſhop re- 1 1 
turned as an hereſy, and in one caſe the priſoner was © 
diſcharged, and in the other caſe recovered by an aCtion of falſe im- 
priſonment. Co. P, C. cap. 5. 2. Altho hereſy be a caſe of eccleſie 
aſtical cognizance and juriſdiction, and as long as it only concerns 
eccleſiaſtical cenſures, and (ſo far forth only) faith is to be given to 
them, *till reverſed by appeal, yea altho it ſhould in the ſentence itſelf 
moſt evidently appear, that it was not hereſy, yet as to the inflicting 
of death at common law they had no power, but all they could do 
was to commit him to the ſecular power, their buſineſs was then at 
an end; but now begins the concern of the ſecular power, and herein 
they were not, as lacqueys, only to follow what the eccleſiaſtical 
judge had done, for now the life of a ſubje& was concerned either to 
be taken away or not, and that merely by the ſecular power, and 
herein the ſecular power had a judgment of diſcretion of their own, 
which they are to exerciſe, but yet cannot do it, unleſs the ſpecial 
matter of the hereſy be certified to them. 
2. Admit a general certificate without ſhewing the particular cauſe 
of hereſy were good at common law, yet ſince the ſtatute of 1 Eliz. 
it muſt be particular, becauſe an aCt of parliament, which belongs to 
the interpretation of the common law, dire&s what ſhall be hereſy 
and what not, and the king and his council are to give the warrant 
for iſſuing the writ, and therefore muſt be aſcertained, whether it be 
| an hereſy within the deſcription of this a&, and the chancellor or 
keeper of the great feal is to affix the ſeal and iſſue the writ, and there- 
fore ought to be ſatisfied by the /{gnificavit, that it is an hereſy within 
that aCt, and if he be not, he is not to ſeal it, for it concerns the life 


 (*) This is certainly agreeable to the law © ſentence under the pain of excommuni- 
of the land, 2 Co. Inflit. 615, 623. altho it © cation, which if they obſtinately lie 
be what the clergy have always diſreliſhed, *% under for a year, they are to be con- 
| who never liked to ſubmit their proceed © demned as heretics ;” Sex. decreral. l. 5 
ings to the judgment of the kings courts, tir. 2. cap. Inquiſitionis negotium ; this 
or of any authority but what was eccleſiaſt= decree is confirmed by the general council 
 2cal, accordingly we find a decree of Bo- of C:nſftance, WW 45. Sce the conſtitutions 
nifiace V., 4% Whereby all powers,” lords of archbiſhop Boniface, cap. de impetranti. 
** temporal, and reQors with their officers bus prohibitiones, &c, cap. de malitia jus 
are forbid to judge or take cognizance Gicis fecularis, &c. & cap. de pena impe= 
*© of hereſy, it being merely eccleſiaſtical, dientvm, &c. See aiſo archbiſhop Bancroft's 
or to refuſe to execute the puniſhments objeRtions, 3 Co, In/tit. or, 609, fc. Codex 
enjoined by them, or any way direly Lep. Ecclefiaft, Heetie þ, 1686, Pref. 


or indurefly to hinder their proceſs or Codex, þ. Ig. 


Aa? of 
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of a ſubject; theſe are not bare miniſterial aQts by the king 
and his council or .chancellor in ſubſervience to the ecclefiaſ- 
tical juriſdiction, but they are aCts judicial, where they are to exerciſe 
both a legal and well warranted diſcretionary judgment, and therefore 
muſt have the cauſe before them upon the /onificavit, and not by a 
bare general ſtory of a conviction of hereſy, and therefore if upon 
the return of the /gnfrcavit, whereby the party 1s convict and ſen- 
tenced either as an obſtinate or relapſed heretic, it ſhall, by the par- 
ticularity of the return, appear, that it 1s not hereſy, there ought no 
warrant to be granted for the ifſuing of the writ, and if granted, 
yet the writ ought not to be fealed, and therefore the certificate 
or fign:/ficavit muſt be ſpecial and certain. (*) Us 
\ Again, this definition or circumſcription of hereſy is -by an a& 
of parliament. and tho the matter of it, viz. Hereſy, be of eccleſi- 
aſtical cognizance, yet the interpretation of the a&t of parliament 
1s of a temporal cognizance, eſpectally where a temporal intereſt, 
and, the greateſt temporal intereſt in the world, namely life; is con- 
cerned : we have many acts of parliament, that concern matters of 
_ eccleſiaſtical cognizance, as touching clergy and purgation, touching 
matrimony and the prohibited degrees, yet when theſe acts of par- 
liament come to be expounded, the temporal judge hath the cogni- 
Zzance of them. | 1 

The ſtatute of 2 HF. 4. hath two notable clauſes, one whereby 
the ordinary hath power to arreſt for hereſy, there is in that clauſe 
no exprels proviſion, that credence ſhall be given to the ordinary 
and therefore if he arreſt for that, which is not hereſy, the arreſt 1s 
unlawful, and as an incident to an interet at common law, viz. the 
liberty of the ſubject, the temporal court hath power to determine, 
whether it be hereſy or not, as is above-ſhewn : the other clauſe 1s 
a power committed to the ordinary to deliver over the party convict 


to the ſheriff to be executed without any writ de heretico comburendo. © 


This was introduQtory of a new law, and therefore the ſheriff or 
[410 officer might poſſibly ſcruple not only whether there were 
410] ſuch a ſentence (a), but whether the thing, for which the 


(*) The ſame reaſoning holds in grant= ſent at pronouncing the ſentence, the ordi- 
ing the writ de excommunicato capierdo, tor nary had no power by 2 H. 4. to deliver 
that, affeQting the liberty of a man's perſon, the heretic to the ſheriff, nor could the 
concernsa temporal intereſt, ſheriff proceed to execute him without a 

{a) There could be no room for this writ, | 
ſcruple, becauſe, unlels the ſheriff was pre= 


pay 
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party was condemned as an heretic, were really hereſy; but to 
avoid all difficulties of this kind this unuſual clauſe is added, that 
herein credence ſhall be given to the dioceſan or Jus commiſſary. 


We are here in the caſe of an act of parliament, an act that in- 
troduceth a new circumſcription of hereſy, an act that concerns the 


life of the ſubject, in a buſineſs, which after the ordinary hath 


paſſed his ſentence, is now wholly left to the king, who, tho he be 
ſupreme in -matters eccleſiaſtical as well as temporal, vet in the 
ifſuing of his writ de Aeretico comburendo 1s looked upon by the ec- 
cleſiaſtical judge, as aCting by his ſecular power, for that is the con.- 
cluſion of the ſentence, v2. that he be left to the ſecular power, in 
this he acts not miniſterially but judiciaily, and therefore upon al] 
accounts. muſt have a certain return of 'the cauſe of the hereſy, 
and if it ſhall appear to him, or to the chancellor, that is to ſeal the 
writ, that the return contains not any certainty of the hereſy, or 
that which is returned as an -hereſy, be not ſuch as 1s deſcribed 
by the ſtatute of 1 E/zz. no writ de heretico comburendo ought to ilfue, 
whether the conviction be by the high commiſſion, or dioceſan, or 
convocation. (b). 


Blacks. Com, Libs iv. ch. 4: p. 43; 44+ &c, 1 Hawk. P. C. ch. 23. 


(8) Since our author wrote, altho no 2. 5. 29. or from fuing for any debt or le. 


alteration has been made in the definition 
of hereſy,” which {till ſubſiſts ypon the foot 
of the ſtatute of x Fljz. yet the feverer part 
of the puniſhment 1s taken away, and the 
doubt removed, whether the party be liable 
ta a writ de beretico comburendo, for by 29 
Car. 2. cap. 9. this writ and all proceedings 
thereon, and all capital pumſhments in 
purſuance of eccleſiaſtical cenſures are ut- 
terly aboliſhed and taken away, ſo that he- 
yeſy 1s now puniſhable only with excom- 
munication, (except in the caſe of a clergy- 
man, who 1s alſo ta be deprived and de- 
graded;) the civil effetts of which are, 
_ that the party communicated is diſabled 
from making a will Sqwimb, of Hills, fart. 


Aa3g 


gacy, Ibid. part 5. \. 6, or doing any legal 
att, Co. Lit. 133. b. and if the party do not 
ſubmit within forty days after publication, 
upon a fignificavit into chancery, there 
iſſues a writ de excommunicate eaprendo, by 
virtue of which he may be arreſted and de. 
tained in priſon, till he do ſubmit ; ſo that 
there ſeems now to þbe no material dif. 
ference between a {1mple heretic and a re- 
lapſed heretic, for encommunication not 
being a definitive fentence, but only a pro- 
ceſs for contempt to inforce obedience to 
the ſentence, whenever the party complies 
with it by retracting, doing penance, &c, 
altho a relapſed heretic, hes to be ablolyed. 


CHAP. 


» 
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CHAP. XXXI. 
Concerning homicide 41d fir/t of ſel{-killing or felo de ſe. 


FAVING gone'thro the pleas of the crown touching high trea« 
L treaſon, miſprifion_of treaſon, and petit treaſon, the order 


that I have propoſed leads me to conſider of felony, &fc, and theſe 


are of two kinds, felonies by the common law, and felonies made 
ſuch by act of parliament. 

Felonies by common law are ſuch, as either concern the taking 
away of life, or concern the taking away of goods, or concern 
the habitation, 6r cancern the obſtruction of the execution of juſtice 
in criminal and capital cauſes, as eſcapes, reſcyes, &. 

In the firſt place therefore come to be conſidered thoſe felonies 


or offenſes, that relate to life or the taking away thereof without 


due proceſs of law ; and this again 1s either that, which concerns 
the loſs of life happening to a man's ſelf, or happening to another. 

As to the firſt of theſe, namely the conſideration of that offenſe 
or crime, that concerns a man's own life, where there is no other of- 


' fender but the ſufferer, this falls under theſe two heads of divi- 


ſions 

I. Homicidium ſui-ipſrus, or felony of a man's ſelf, 

JE Infartunium, or pure accident, or at leaſt, where ns other 
reaſorable creature is concerned in the effeing of it. 

Of the former of theſe in this chapter. 

Felo de fe or ſuicide is, where a man of the age of diſctetian, and 


 compos mentis, voluntarily Kills himſelf by Kabbing, poiſon, or any 


other way. 

No man hath the abſolute :titereſt of himſelf, but 1. God almighty 
hath an intereſt and propriety in him, and therefore ſelf-mur- 
[412] der is a fin againſt God. 9. The king hath an intereſt in 
him, and therefore the inquiſition in caſe of ſelf-tnutder is felsnic? & 

voluntarie ſeipſum interfecit & murgderavit contra pacem domint regis. 
Co. Litt. YN. 194. fol. 127. a. M. 11. Fac. Wright's caſe, a man 
to the intent to make himſelf impotent, and thereby to have the more 
colour to beg, cauſed another to ſtrike off his hand, for this they 


' were both indicted, fined and ranſomed. 


A man or woman as to capital offenſes is of the age of diſcretion 


| at fourteen years old : vide que ſupra difta ſunt cap. 3. 


Compos mentis.' 


If 


— + 


| | 
| | 
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If he loſe his memory by ſickneſs, infirmity, or accident, and kills 
himſelf he is not felo de ſe, neither can he be ſaid to commit murder 


upon himſelf or any other. 


If a man gives himſelf a mortal ſtroke, while he is 101 compos, and 
recovers his underſtanding, and then dies, he is not felo de fe, for tho 


the death complete the homicide, the act muſt be oma which makes 


the offenſe, * | | 
P. 22 FE. 3. Coren. 244. Co. P. C. 54. vide ſupra cap. 4. who 


| ſhall be ſaid nor compos. 


It is not every melancholy or woke liftemper, that de- 
nominates a man no compos, for there are few, who commit this 
offenſe, but are under ſuch infirmities, but it muſt be ſuch an aliena- 
tion of mind, that renders thera to be madmen or frantic, or deſtitute 
of the uſe of reaſon: a lunatic killing himſelf in the fit of lunacy is 


[Not Ffelo de fe, otherwiſe it 18, 1f 1t be at another time. 


What a voluntary killing. 

If a man voluntarily give himſelf a mortal wound, and die within 
a year and a day of that wound, he is felo de ſe, and he cannot purge 
the crime, nor the forfeiture inflicted by the law, by his repentipg of 
what he had done. 8 E. 4. 4. 

It muſt be ſimply voluntary, and with an intent to Kill himſelf. 

If A. with an intent to prevent a gangrene beginning in his hand 
doth without any advice cut off his hand, by which he dies, _ 
he is not thereby felo de /e for tho it was a yoluntary act, [413] 
yet it was not with an intent to kill himſelf. 

It is ſaid Co. P.C. p. 54. and by Mr. Dalton, cap. 92. (a), that if £. 


gives B. a ſtroke, that he falls to the ground, B. draws his knife and 


holds it up for his own defenſe, A. in haſte falling upon B. to kill 


him falls upon the knife, whereby he is wounded to death, A. is fels 


de ſe, and for that they cite 44 E. 3. 44. 44 Af. 17. where indeed it 


is adjudged, and that rightly, that B. is not guilty, and ſhall not forfeic 


his. goods, and that it 1s not barely /e defendends, for he did not ftrike, 
only held up his knife, and ſo is ſimply not guilty ; and all that Xni- 
vett ſays is, E/t trove, que le mort occiſe lui meſine, and adjudged that 
B, is not guilty, nor his goods forfeit : but Kn:wett ſays not, that A. 
1 felo de ſe, neither indeed 1s he, but it is only per infortunium. 

But if 4. had ſtricken at B. with a knife intending to kill him, and 
mifling B, had ſtricken himſelf, and killed himſelf, there he had been 


(4) New Edit. 17 27. eo. 144 | 
Aa 4 fela 


| | | 
| | 
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felo de fe, becauſe that aft, whereby he intended to murder B. ſhall 
have the ſame conſtruction, if it kills himſelt or any other perſon, 45 
. It ſhould have done, if it had taken its effeQt upon B. de quo infra. 
Touching the forfeiture of Fe/o de /e. 
He doth not forfeit his lands nor his wife's dower. 
But he doth forfeit his goods and chattels. 

As to the relation of the forfeiture, 

Baron and feme joint purchaſers of a term for years, the huſband 
drowns himſelf, the leaſe is:forfeited, and the wife ſurviving ſhall not 
hold it againſt the king cr almoner, Plowd. Com. 260. b. Dy. 108. 
Dame Hale's caſe, in which all the judges agreed, but ſeem to 1ntunate 
different reaſons : J/:/ton held the relation was only to the death, but 
the title of the king and a common perſon coming together, the king's 
tirle ſhall be preferred, but yet they concluded, that the forfeiture re- 
lates to the firſt at, whereby the felony was committed, namely the 
throwing himſelf into the water, and ſo the king's title commenced 

'q in the life of the huſband, and amounted to a forfeiture in 
[414] his life-time, when by law it was in his power, either by his 
dipoſal OT forfeiture, as by outlawry, to bind the intereſt of the wite, 
and therefore they ſay, that if a villain gives himſelf a mortal wound, 
and the lord ſeizes the goods, and then the villain dies of the wound, 
the king ſhall have the goods aganſt the lord, and with this agrees 
Littleton, 8 E. 4. 4. 

That the law was well reſolved in that caſe I do not doubt, but 1 
am not ſatisfied, that the relation of the forfeiture is to the time of the 

ſtroke to all purpoſes,, no more than in caſe of another felony, for 
ſuppoſe a man ſhould give himſelf a mortal ſtroke and live eleven 
months after, how ſhall he ſupport himſelf and his family ? 

But whereas in other caſes of other felonies the forfeiture as to 

| Foods relates neither to the ſtroke, nor to the death, but to the con- 
viction, here the forfeiture relates not barely to the preſentment Or 10- 
quiſition, but to the death in caſe of a felo de /e, for being his own Cexe- 
cuticner he prevents any formal conviction, as in other felonies. 

But yet' in order to this forfeiture it is neceſſary, that there ſhould 
be a record to entitle the king, viz. an inquiſition. 

Inquiſitions therefore in this caſe are of two kinds, viz. if the body 
cannot be ſeen, theu it 1s inquiſible before the juſtices of oyer and ter- 
miner, yea or before the juſtices of peace of the county, for it is a 
telony, and within the extent of their commiſſion, H. 37 Eliz. B. KR. 

Laughtan's 
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Lang hton's caſe, Co. P. C. þ. 55. (b), and accordingly adjudged 7. 


1656. 1n Greeve's caſe. 

And ſo if an indi&tment of felony be before commiſſioners of over 
and terminer or goal-delivery, &c. and a fugam fecit be preſented, if 
proceſs be made againſt thoſe, that have the goods, the flight may 


' be traverſed, for 1t 1s but an inqueſt of office, and ſhall not conclude. 


47 £. 3. 26. 
Butt is there held, that if an inquiſition be taken beldpe the coro- 
ner ſuper viſum corporis, that a man is felo de ſe, that Inquiſition ſhall 
be concluſive, and is not traverſable by the executors or admini- 
ftrators of the deceaſed, Co. P. C. p. 55. and the like feems 

to be held by Stamford, P. C. p. 183. b. where a Jugam /ecit [415 ] 
is preſented before the coroner /uper viſum corporis, where it is found, 
that a murder was committed, and the murderer fled ; and yet the 
offender himſelf ſhall be received to plead not guilty to the indictment 


or inquiſition before the coroner, as by daily experience it appears, 


tho Stamford makes it there a queition whether the Jugan fectt be 
traverſable. ek: 


And therefore I remember in the king's bench in the caſe of Barclay 


t was ruled, that in caſe of an inqueſt before the coroner /uper viſum 


corporis, wherein the party was found felo de je, the inquitition was 
quaſhed in the king's bench, becauſe upon examination it appeared, 
that the coroner refuſed to let the jury hear witneſs on the part of him 
that was dead, to prove that he was not els de /e, for the coroner 
ought to hear- evidence on both ſides, partly becauſe it was doubted, 
that the inquiſition in this caſe was concluſive, and a conviction, and 


not traverſable, and the court of king's bench, who are the ſovereign 


coroners, dd ſet aſide that inquiſition, and order the coroner to inquire 


de novo ſuper viſum corporis, becauſe the body was yet to be viewed, 


H. 1658. B. R. Barclay's cafe. (c) 


If an inquiſition be taken before the coroner ſuper viſum corporis, 


whereby the party dead is found to have died per infortunium, if it is 


ſuggeſted on the part of the king or almoner, that he was felo de ſe, 
and in the king's bench a writ of melzus inquirendum 18 prayed to the 


ſheriff, it ſeems it ought not to be granted, becauſe the coroner 1s the 


proper officer, and accordingly it was denied in Paſch. 24 Car. 2. and 
if granted, and an inquiſition taken, it hath been held void 4) by the 


Katute of 28 F, 3. cap. 9. tho many precedents of ſuch writs are ex- 


(54) In Margine, | (c)-2 Sid. go, 107. (d) 2 Ander. 204. 


RN EI IDES 


_ 
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tant. FT. 37 Eliz. B. R. Croke, n. 13. Harleſton's caſe, F.N. B. 
144, 250. (e) | | 
But it ſeems, if the coroner's inquiſition ormt the finding of the 
goods of the Felo de je, that may be ſupplied by a writ of melins in- 
quirendum directed to the ſheriff, for that is not within the ſtatute 
of 28 E. 3. | > 
EP. But whenſoever any inquiſition is taken by the ſheriff by 
[416] a writ or commiſſion of mel:us inquirendum, without queſtion 
that inquiſition 15 traverſable. 
If an mquiſition he taken before the coroner ſuper viſum corporis 
de villis A. B. C. and D. and ſays not de quatuor villatis proxim? ad- 
Jacent”, according to the ſtatute of 4 E. 1. de coronatoribus { f), yet it 
hath been held the inquiſition is good, becauſe the itatute 1s only di- 
reftory. H. 1658. B. R. Barclay's caſe. (g) 
But altho an inquiſition taken before the coroner /uper viſum cor- 
poris in the point of felo de ſe is of great authority and a ſufficient 
record, whereupon proceſs may be made againſt thoſe that detain the 
goods found 1n the inquiſition, yet it ſeems to me, that it is traverſable 
in the very point ſo found, for it is but an inqueſt of office, and where- 
upon the party grieved thereby can have no attaint, but otherwiſe it 
1s of a preſentment of a fugam fecit before the coroner. 8 FE. 4. 4. 
The coroner hath power /uper viſum corporis to inquire touching 
the murder or interfe&ion of the party that is dead, and alſo of all 
acceſſaries before, and of their flight, but not of acceſſaries after the 
fact, 4 H.7. 18. b. (kh), yet the party preſented before the coroner 
to be principal or acceſſary before is not conviCt by ſuch preſentment, 
but ſhall be arraigned and plead to the felony, and I know no differ- 
ence between that and this; and it ſeems unreaſonable, that by an in- 
queſt taken againſt a dead perſon, whereby he is found felo de /e, that 


_ the executors, adminiſtrators, legatees, and children of the deceaſed 


ihouid be conchided. and loſe the goods of the deceaſed without an 
anſwer, by an inquilition which may be taken by the coroner behind 


, 


(e)- Edit. 1918. þ. 322, $64. ſhould forfeit his goods, but not fo in caſe 
Cf) This fatute was but an aſhrmance of an acceſſary after the faft, it ſcems 
of the common law, Brit. 9. a. fronglv to imply, that the coroner had 
(E) 2 Sid. 144. See alto the King verſus juriſdidaion in the one caſe, but not 1n the 
Crofſe, &c. 1 Sid. 204- other ; and Stamford ſays, that the judges 
*.(Þ) This caſe ſays nothing direQly of in that caſe of 4 H. 7. abridged the coroner 
the coroner's power to inquire of acceſa- of a power, which he would have uſurped 
ries, yet by reſolving, that in caſes of an in inquiring of thoſe, who were accelaries 


_ acceſſaiy before the fa preſented before after the muzxder, Sec to this purpoie 
_ the coroner, if it was tvuad he fled, ie DPaiiſen 22, | | 


their 
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their backs, and I find no book expreſs in it, but the opinion of my 
tord Coke P, C. 55. (i), for the doubt of Mr. Stamford P. C, 183. is 
only upon a fugam fecit, and in the caſe of Barclay 1658. the court 
of king's bench were not ſatisfied, that it was concluſive. 

P. 45 E. 3. inter communia ſcaccarii there was a preſentment (be- 
fore the coroner, as it ſeems, but it is not ſo expreſſed in the record) 
that J/Valter Page felonice ſe ſubmerſit, & ſic felo de ſe devenit, and 
thereupon a writ fſued out of the exchequer to inquire what debts 
were due to alter Page; the ſherifts of London took an inquiſition, 
whereby it was found that Simon Long of Eſſex was indebted to Yal- 
ter Page at the time of his death in 40/7. by bill, thereupon proceſs 
iſſued againſt S:mon Long to anſwer the debt, who came in and con=- 
Fefſed he owed the debt to Falter Page, dicit tamen, quod domino regi 
 Yeddere non debet, quia qualitercunque preſentatum fuit, quod diftus 
Walterus Page nequiter & felonice ſe ſubmerſit, ut predicitur, idem 
Walterus Page interfefus uit per emulos ſuos, & per ipſos in quodam 
feſſato in loco vocato the wilds in com. Surrey projettus, abſque hoc, quod 
ip/e al:qualiter ſe ſubmer/it ; and thereupon iſſue was joined, and by a 
jury of Surrey found, quod diftus Walterus Page fuit interfeftus per 
emulos ſues, & in foſſato pryefus, abſque hoc, _w iþ/e aliqualiter fe 
fubmerſit, 

There a traverſe was taken to the preſentment, which muſt ticeds De 
before the coroner by the whole circumſtance of the caſe, tho the 
coroner be not mentioned in the record. 

And with this agrees the book of 8 £E. 4. 4. that the finding of 
one to be felo de ſe is traverſable, tho found before the coroner ; but 
indeed it holds, that a fugam fect preſented before the coroner ts not 
traverſable, quia auntient ley de corone. (4 ) 

If there be two coroners in a county, the outlawry muſt be given 
by both, utlagatus eft per judicium coronatorum, Yet one of them may 
take an inquiſition ſuper viſum corporis, M. 6 & filliz. C. B. (1 ). 

By the ſtatute of 2 HT. 7. cap. 1. the coroner ought to re- 18 
turn and certify the inquiſitions taken by him to the next [4 ] 
goal-delivery, or into the king's bench, 

And thus far touching elo de ſe and his forfeiture. 

There is another kind of death of a man, which may be conlider- 
able in this place, natnely the death of a than per infortunium, and 
this is of two kinds, v1. 

EG, Sec allo to the ſaint purpaſe Heb, vo *s Bonf. Pr 46, 6. 
1. Where 
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1. Where one man is the cauſe of another man's death without 
any ll intent, and by misfortune : of this I ſhall treat under the dif. 
tribution of homicide. | | 
2. When a man comes to an untimely end, where no other reaſon- 


able creature concurs to it, and this is properly per infortunium. 
As where a man falls from an horſe, 'or houſe, or boat, or into a 


Pit, or a tree or tile fall upon him and kill him, or is killed by a beaſt, 


in this caſe the coroner ought to take an inquiry ſuper viſum corporis, 


| and alſo of the manner and means, how he came by his death, and of 


the thing, whereby it happened, and of the value thereof, becauſe in 
many caſes there is a forfeit NY to the __ as a a deodand, 
whereof in the 1 next chapter. 


4 Blackſ, Com. ch. 14. p. 189, 190, Burn. tit. Homicide. fe&t. 6, felf. WARY x Hawk; 
P, C. ch. 27, and Foſter's Diſcourſe on Homicide, per tot. 


[419] CHAP. XXXIL 


Oc deodands. 
EGULARLY that moveable rood, that brings a man to an un- 
timely death, is forfeit to the king, and it 1s uſually granted by 


the king to his almoner to diſtribute in charitable uſes. 
But they are npt forfeit till the death be found, which 1s regularly 


: by the coroner, and may be before the commiſſioners of goal-delivery, 
. oyer and terminer, or of the peace, if omitted by the coraner, and hence 


it is, that theſe goods, as neither the goods of felons of themſelves, 


felons and other outlawed perſons, cannot be claimed by prefcription, 


becauſe there muſt appear a title to them by matter of record, before 
they are forfeited. 

Upon the death of a man by miſadventure, &:. the inquiſition 
ought to. inquire of the goods, that occaſioned the death, and the value 
of them, and the F/lata, where the miſchance happened, ſhall be 
charged with proceſs for the ſaid goods or their yalue, tho they were 


- not delivered to them a), 3 E, 3. Cor. 298, 


- 
ws 4 


And this is the reaſon, that in every, indictment of murder, man» 
laughter, &:.. the indictment finding, that he was. killed with a ſword, 


( a), This caſe is .cired wow OE by Fitzherbert, who adds at the end of it, gucd 
mirums 
| ſtaff, 


'Y 


\ 
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aff, &c. ought to find alſo the price, viz. 5 ſolidorum, becauſe the 
king 1s intitled to that inſtrument, whereby the party was killed, or 
the value thereof, and that, altho it were the ſword of another man, 
and not his, that gave the ſtroke, Co, P. C. 57, 58. tho this doth not 
vitiate the indiament as to the offenſe itſelf, tho the price be omitted. 

 Deodands are of two natures: 1. Such as do movere ad © 
mortem, 2. Such as, tho they are guze/centia, yet cecaon K 20] 
the party's death : vide ſtatute 4 E. 1. de officio coronatoris. 

1. Things moving to death : as if a beaſt kills a man, 8 F,. 2. 
Coron. 403. if a man be cutting of a tree, and the tree falls upon an- 
other tree and breaks down a limb, which falls upon a man and kills 

him, both the limb, and the tree that fell, are deodands. 8 £, 9. 
Coron. 398. : By 

If a man be driving of a cart, and the cart fall and Kill a man, 
the cart and horſes are a deodand. 8 E. 2. Coron. 388. and ſo if a 
cart run over a man and kill him, the cart and horſes are forfeit, 
8 E. 2. Coron. 403. 3 E. 3. Coron. 326, 342. (b), ſo if the timber 
that hangs a ' bell, fall and kill a man, the timber and bell are both 

forfeit. (c) 

If a man in watering his horſe 3 is drowned, the horſe is a deodand. 
8 E. 2. Coron, 401. 

If a man fall into the water, and the water carry him under the 
wheel of a mill, whereby he is killed, the wheel is foricited, but not 
the mull. 8 E. 2. Coron. 389. 

If a weight of earth fall upon a worker in a mine and kill him), 
the weight of earth is forfeit, not the whole mine. 12 R. 2. for- 
feiture 20. | 
_ A man falls from his horſe againſt a trunk, whereof he dies, the 
horſe is forfeit as a deodand, but not the trunk. 3 E. 3. Coron. 341. 
And yet I find a ſtrong authority, that in that caſe the horſe is not 
forfeited, unleſs he throws his rider. 
Clauſ. 5 E. 3. part 2. m. 9. It was found by 7M > AIEY 6 © Quod 
& FWillielmus Davenirie@ in omrochik beate Marie Stroud in com. 
" Mialdleſex, cum ad-aquavit qe__ e£quum magiſtri ſui, dictuſque 


(4) A cart met a waggon loaded upon 
the road, and the cart endeavouring to paſs 
by the waggon, was driven upon an high 
bank and over-turned, and threw a perſon, 
that was in the cart, juſt beſore the wheels 
of the waggon, and the waggon ran over 


him and kild him ; it was Nees 1n this 


caſe in the home circuit by Pollexfen arid 
Gregory, that the cart, waggon, loading, 
and all the horſes were deodands, becau : 
they all moved ad mortem. 1 Salk. 220. 

(c) B E. 2. Corone 405. wide contra Rex 
verſus Croſle, &'s, 1 Side 207, 


« H'illelmus 
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« 7/illielmus redeundo de eodem equo per infortunium cecidit, & cum 
« eodemm equyo per amicos ſuos ſemivivus deduCtus fuit ad hoſpitium 

FEST Yay predicti magiftri ſui apuxd Fleettreet in ſuburbio London, 
| [421] « & ibidem languidus vixit uſque-occaſum ſolis, quo tempore _ 
* obiit ex caſu pradiCto ; & quod prediftus equus tempore caſts 
« predicti per aliquem vel aliquam non fuit perterritus, _x quod 
« habuit occaſionem recalcitrandi. 

This inquifition , being removed into the chancery by Certiorars, 
thereupon it was adjudged coram rege & concilio, quod equus pradifius 
ranguam deodand” reg in hoc caſu non debet adjudicari, and thereupon 
2 writ iſſues to the ſheriffs and coroners of London reciting the inqui- 
fition : * Jamque diQi certificatione coram nobis & concilio noftro - 
< inſpeca & plenius examinata, nobis & diCto concilio noftro videtur, 
« quod cquus predius tanquam deodand* nobis in hoc caſa non 
« debet adjudicari,” commands the ſheriff and coroners, *<* quod ex- 
« aCctionem, quam Foharnn: Bleburgh (the maſter of the horſe) vel 
«6 plegiis, vel manucaptoribus ſuis in hic parte pro equo predict vel 
« ejus pretio nobis tanquam deodand” reddend?* feciſtis, ſuperſedeatis 
« omnino & diftriftionem in hic parte faftam ſine dilatione relaxetis.”? 
T. R. apud Guildford 18 Novemb. 

Which judgment is of greater weight, than any ahve cited, and 
may be a great guide in caſes of this nature, and therefore I have cited 
It at large: 1. Itisa reſolution ſubſequent to all thoſe judgments, 
that are above-mentiond, for the laſt of them is the 3 E. 3. and this is 
5 E.3. Again, 2. Itis a ſolemn judgment given in chancery coram 
rege & concilio upon great examination, and the whole caſe ſtated in 
| the inquiſition, and every man knows, that underſtands any thing of _ 
records of thoſe times, that coram rege & concilio was the king S legal 
_ council, namely the chancellor, treafurer, keeper of the privy ſeal, 
Juſtices of the one bench and the other, chancellor and barons of the 
Exchequer : theſe uſually met in \ chancery upon ſuch occaſions under 
the ſtyle of concilium. 

3. Itisa ' judgment given by the king and council againſt the "T4 
feiture, the whole caſe appearing upon the inquiſition, which is of 
greater moment, than. a judgment given for the king, becauſe ow 
| by himfelf and his officers againſt his own intereſt. 
| [422] 2. Now touching deodands of things not moveable. 

If a man be drowned in a pit, tho the pit cannot be for- 
feited, the coroner may charge the townſhip to op the pit, and make 
entry 


| ; 
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entry thereof in his rolls; and if it be not done before the next eyre or 
goal-delivery, the townſhip ſhall be amerced. 8 E 2. Coron. 416. 

If a man falls from an hay-rick, whereby he dies, it 1s faid { nota, 
riot adjudged) that it ſhall be a forfeit. 3 E. 3. Coron. 348. 

If a man be getting up a cart by the wheel to gather plums, and 
neither the cart nor horſes moving, the man falls and dies, neither the 
cart nor horſes are forfeit, but only.the wheel. 8 E. 2. Coron. 409. . 

It ſeems, that if a man be under the age of fourteen years, and falls 
from a cart or horſe, it ſhall not be a deodand, -becauſe he was not 
of diſcretion to look to himſelf ; but if a horſe, bull, or the like kills 
him, or if a cart runs over him, there it ſhall be a deodand, 3 FE. 9. 
Coron. 389. Stamford's P. Cor. 21. a. Co. P.C. p. 51. tor there it 
ſhall be imputed to the negleCt of the keeper of the goods, that did 
the miſchief, and ſo it is, if a tree falls upon one within the age of 
diſcretion, it 1s a deodand. | = 

Touching deodands in ſhips or boats, theſe things are obſervable : | 

1. If a ſhip or boat be laden with merchandize, tho it falls out that 
a man be killed by the motion of the ſhip or boat, yet the merchan- 
dize are no deodand, tho it be in the freth water ; but if any particu- 
lar merchandize falls upon a party, whereby he dies, that particular 
merchandize ſhall be a deodand, and not the ſhip. Britton, cop. 1. 
de office de coroner, S, 13 & 14. ” _ 

_ 2. If a ſhip or veſlel be failing upon the ſea, and a perſon falls out 
of the ſhip and is drowned, the ſhip is no deodand. 

By the antient conſtitutions of the admiralty it ſeems, that if a man 
were drowned upon the ſea by falling off from the ſhip under fail, 
there was no deodand due, nor if he died by the fall of a maſt or fail- 
yard, or otherwiſe ; but indeed in the articles of inquiry in the court 
of admiralty, mentiond in the black book of the admiralty, one of the 
articles 1s to inquire of them, that take any deodands, beſides 
_ the admiral, of any gold, filyer or jewels found upon any [423] 

man flain upon the ſea, drowned in the ſea, or flain with a maſt in 
the ſhip, or with the yard of the ſhip, or with any other thing, which 
is the cauſe of the death of any man, that in ſuch caſe appurtient al 
adnural per prendre & adminiſire per I'alme, ce queſt mort, le moiety, 
& [autre moiety a doner al feme celui, queſt mort, ſes infans, freres au. 
foers, fil ad. aucunes : but certainly this never obtaind, , for without: 


queſtion the goods of the deceaſed were no deodands, but only the 
goods that moved to his death, 


Rot. 
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Rot. Par. 51 E. 3. n. 73. "The commons pray, - Que come il ad un 
enſtome uſe parmy cet realme, que fi aſcun home ou garſon eſchie hors 
de aſcun niefe, batelle, ou autre veſſel en le mere, haven, ou autre ewe, & 
feit periſſe, le dit veſſel ad efire forfeite au roy, ou autres ſeigneurs de 
franchiſes, to the great prejudice of mariners and ſhipping, and there- 
fore pray, que nul neife, batell, ne autre veſſel ſoit forfeitable deſormes 

pur le cauſe avant dt. ; 

Reſp. En le mere ne doit pas deodand eftre ajugge, mes quant al ewe 
freſh le roy ent ferra ſa grace, ou lu pleyſ?. 

The like petitions were renewed Rot. Par. 1 H. 4. . 154. 1 H, 5, 
7. 35. 14 H. 6. n. 26. but they obtaind no other anſwer, than that 
the law be obſerved. _ 4 
| Yet that anſwer in 51 E. 5. is a ſufficient edaragiou, that no deo- 

dand is to be upon ſuch a death happening upon the ſea, and with this 
difference touching the forfeiture of a ſhip or other thing, as deodands 
in mari & in aqud dulci, agrees Bra#, Lib. III. cap. 5. p. 122. and 
cap. 17. Þ. 136. 21 fine, VIZ. that de ſubmerſis in aqua dulci batelli, de 
quibus tales ſubmer/i Fuerunt, apprecientur, ed non in mari, nec Jo 
 deodanda ex infortunio in mart. 

And with the ſame agrees Fleta, Lib. 1. cap. 25. "4 9. de fubmer/is, 
ff de molendino ceciderit vel care&a vel de batells, quamwis carcatis, dum 
tamen in aqud dulci, ſecus quam in falſa, and goes farther, but too far, 
Viz. that the veſſel with its lading, and the cart with its lading, and 
the mill, with all that 1s moveable in it, are deodands. 

[424] But now, what ſhall be ſaid the ſea or falt water ?. 

My lord Coke, ubi ſupra, viz. p. 58. faith, and that truly, 
the arm of the ſea is included herein; and by the book of 22 4ſjize, 
Þ1. 93. ſo far as the ſea flows and reflows is an arm of the fea. 

And thus far of deodands. | 

I ſhall only add this one thing more relating to the coroner's office 
touching thoſe, that come to a violent death de fubito mortuis : if the 
townſhip bury the body before the coroner be ſent for, the townſhip 
ſhall be amerced; and if the coroner comes not to make his inquiyyg 
vpon notice given, he ſhall be fined in eyre, or in the king's bench, 
or before the Juſtices of goal-deliyery. 


Sec Foſter. 265. 265. 267. 287. 288, Blackſ. Com, Lib, I. ch. viii, p. 300s Burn, Tit. - 
Deodand, 1 Hawk. P.C. ch, 26. Quere, if a man ringing a Church-bell be hanged - 


ip the bell-rope, whether the bell be forfeited as a _— 1 Lev, 136, 


CHAP. 


= SF FL 


- 
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CHAP, XXXIIE 


Of hon r6ade; and it's ſeveral binds, and firſt of thoſe conf, TORE 
_ that are applicable, as Well 19 murder as manſlaughter, 


| 2 (hip diſpatched the buſineſs of ſuicidium or ſelf-murder, and 
per infortunium fimplex, I come now to conſider of homicide, 
as it relates to othets. | | 
And this is of three kinds: 1, Purely voluntary, viz. murder and 
manſlaughter. 2. Purely involuntary, as that other kind of homicide 
per infortunium. 3. Mixt, partly voluntary, and partly involuntary, = 
or in a kind neceſſary, and this again of two kinds, viz, inducing a 
forfeiture, as /e defendendo, or not inducing a forfeitare, as, 1. In | 
defenſe of a man's houſe. 2. Defenſe of his perſon againſt an aſſault | 
in vid regid. 3. In advancement or executioa of juſtice, . _ 1 
and according to this diſtribution I ſhall proceed. [425] . | 
I ſhall begin with thoſe matters conſiderable, which are applicable 
as well to homicide, as to murder. | | 
Murder is a killing of a man ex malitid precogitatd ; homicide \ 1s | 
killing a man without forethought malice. - | 
It is a miſtake in thoſe, that think, that before the ſtatute of Mar Pe 1 
lebridge, cap. 26. all killing of a man, tho per infortunium or fe defen- F 
dendo, was murder, for the ſtatute faith, that murdrum de cetero non _ 
adjudicetur coram juſticiarits, ubi infortunium tantummodo adjudicatur, 
fed lotum habet murdrum de interfettis per feloniam tantum, & non alter, 
and therefore they thought that before this ſtatute a man ſhould be 
banged for killing another in his own defenſe. 21 E. 3. 17.8. (a). 
But the truth' is, murdrum in this caſe was but an amercement, that 
was antiently impoſed upon a townſhip, where the death of a man 
happened {b); and this appears by many hundred old charters of the 


(a) See alfo'2 Co: Irpit. p. 14s. who i is. Hive for ſome rio after his wounds, it was 
of that apinion. 


(6) This is ſo plain, that it, is matter of 


ſurprize,' that any ſhould miſtake it; the 


ward murdrum uſually fignitying: a ſecret 
| Killing of another, ſo that the murderer 
was not known, for if the murderer was 
"Known, it was not in this ſenſe murder; 
ab'if the murderer was taken, & Judicium 
uſtinuerit nullum e murdrum uia con- 
thc, elonia,' or Baths " Htrdered' 'perſon 


no murder becauſe he might diſcover the 
murderers, the meaning which is not, 
that the' offender would not. in thoſe caſes 
be liable to be indifted and puniſhed for 
murder, but that the vill or woirnikip would 


not, in ſuch caſes be liable to any amercias 


ment, Bra&#. Lib, Il. de corona, cap. 15. 
p- 135. a. Wilt. Leg. Argh Sax. p. 280. 


wide ſupra þ. 39. in notis, wide poſtca ca . 
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kings of England, eſpecially to biſhops and monaſteries, whereby it wag 
granted, that they and their poſſeſſions ſhould be quit de murdyo & latro- 
cinio among divers other immunities, whereby we muſt not think that 
| they had power granted them o commit murder or theft, but they 
were thereby acquitted of thoſe common amercements, uſually in 
thoſe antient times impoſed in eyre upon vills for murder and theft 
committed there. 
| To make up the crime of homicide or murder there mt be theſe 
three concurring circumſtances. 

TI. The party muſt be killed, antiently indeed a barbarous afſault 

with an intent to murder, ſo that the party was left for dead, but yet 
.1 recovered again, was adjudged murder and petit treaſon, 15 
[426] E. 2. Coron. 383. but that holds not now, for the ſtroke 
without the death of the party ſtricken, nor the- death without the. 
ſtroke or other violence makes not the homicide or murder, for the 
death conſummates the crime. 

It remains therefore to be conſidered, to what intents the offenſe of 
murder or manſlaughter relates to the ſtroke or other cauſe of the 
death, and to what purpoſes it relates to the death only. 

Ia man gives another a mortal ſtroke, and he lives a month, two 
or three, or more, and die within the year and day, the title of the lord 
by eſchete to avoid meſne incumbrances relates to the ſtroke given, and 
not only to the death. Plowd. Com. 263. Dame Hale's caſe. 

If a man give another a mortal ſtroke, and he dies thereof within 
a year and a day, but meſne between the ſtroke and the death there 
comes a general pardon, whereby all miſdemeanors are pardoned, this 
doth pardon the felony conſequentially, becauſe the aCt, that is the- 
offenſe, is pardoned, tho it be not a felony till the Pure die. 16:4, 401. 
Cole's caſe. 

If a mortal ſtroke be given on the high fon, and the party comes 
to land in England and die, the admiral ſhall not have juriſdiftion in 
this caſe to try the felon, becauſe the death that conſummated the fe- 
lony, happened upon the land, nor the common law ſhall not try him, 
becauſe the ſtroke, that made the offenſe, was not infra corpus comi- 
taths, 5 Co. Rep. 106. bh. Sir Henry Conftable's caſe, 2 Co. Rep. 93. 
a. Bingham's caſe, Co. P. C. p. 48. and Lacie's caſe 25 Eliz. cited 
there to that purpoſe; de quo alibi. | | 

At common law, if a man had been ſtricken in one county and died 
in another, it was doubtful owe ac he were indictable or triable 1n_ 
either, 


P 
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either, but the more common opinion was, that he might be indicted 
where the ſtroke was given, for the death is but a conſequent, and 
might be found tho in another county. 9 E. 4. 48. 7 H..1. 8. and 
if th party died in another county, the body was removed into the 
county, where: the ſtroke. was given, for the coroner to take an in- 
queſt /upcr viſum corports, 6 H. 1. 10. but now by the ſtatute of 2 
& 3 F. 6. -cap. 24. the juſtices or coroner of the county, where. 
the party died, ſhall inquire and proceed, as if the ſtroke had = 
been 1n the {: vhere th died [427] 

een 1n the lame county, waere tne party died. | 

On the other ſide, as to ſome reſpects, the law regards the death as 
the conſummation of the crime, and not merely the ſtroke. 

If a party be kild in one county, the coroner ſuper viſum corporis 
might at common law inquire of all acceſfaries or procurers before the 
fat, tho the procurement were in another county, 20 H. 7. Kehw. 
67. b. per omnes juſticiarios Angliz ; but now by the ſtatute of 2 & 
3 FE. 6. cap. 24. the indictment and trial of the acceſfſaries ſhall be in 
the county, where they were acceſſary, viz. procuring, abetting or 
_ receiving. age airy ET ol Dbe b9k 

If a party be mortally wounded, and the offender taken and in the- 
cuſtody of the conſtable, and he ſuffers him to eſcape before the 
wounded perſon die, it is not felony in the conſtable, tho he die after 
within the year. 11 H. 4.12. Plow. Com. 401. Cole's caſe. 

If a firoke be given the 1ſt of Fanuary, and the party die the 1ſt 
of March following, the year and day to bring an appeal is to be ac- 
counted from the death, and not from the ſtroke, contrary to the 
opinion of Stamford P. C. 63. a. quod vide Co. P.C. þ. 53. & ſur 
flatute de Glouc. cap. 9. (c), 4 Co. Rep. 42. b. Haydon's caſe, Satut. 
3 H.1. cap. 1. | | 

If A. gives a mortal ſtroke the 1ſt of Zanuary, and the party lives 
till the 1ſt of February, and then dies of the ſtroke, the concluſion of 
the indictment 1s beſt, Ez /7c prefatus A. Wc. modo & forms predifts 
 znterfecit & murdravit, becauſe it applies to the whole caſe. 2. But 
if it be, Et fic prefatus A. predifts 1 Fanuarii ipſum, &c. mnterfecit 
& murdravit, it 1s naught, becauſe jt is no murder till the party dies, 
4 Co. Rep. 42. Haydon's caſe, vide ibidem Ratharine Hume's caſe. 
3. But if it concludes, E? fic prefatus A. ipſum, &c. predifte 1 Feb-. 
ruari interfecit & murdravit, it is good, becauſe then the murder is 


(c) 2 Co. Inflit, 320s 
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complete, 4 Co. Rep. 41. a. Wigge's caſe, tho in ſuch a caſe of a 
ſtroke at one day or one place, and a death at another day. or place, 
MT the beſt concluſion, and that which is m common uſe at this 
[4 ] day is, Et fic praeditius A. ipſum, We. medo & forma fr as 


diftis interfecit & murdravit, | 


And thus far touching the relation to the Aroke%r death. 

Now what ſhall be faid a killing and death within the year and day, 

If a man give another a firoke, which it may be, is not in itſelf ſo 
mortal, but that with good care he might be cured, yet if he die of 
this wound within the year and day, it is homicide or murder, as the 


_ caſe is, and ſo it hath been always ruled. 


| But if the wound or hurt be not mortal, but with il} applications by 
the party, or thoſe about him, of unwholeſome falves or medicines the 
party dies, if it can clearly appear, that this medicime, and not the 


 wount}, was the cauſe of his death, it ſeems it 1s not homicide, but 


then that muſt appear clearly and certainly to be fo. 
But if a man receives a wound, whych is not in itſelf mortal, but 
either for want of helpful applications, or neglect thereof, it turns to 


a pangrene, or a fever, and that gangrene or fever be the immediate 


cauſe of his death, yet, this is murder or manflanghter in him that 
gave the ſtroke or wound, for that wound, tho it were not the im- 
mediate cauſe of his death, yet, if it were the mediate cauſe thereof, and 
the fever or gangrene was the immediate cauſe of his death, yet the 
wound was the cauſe of the gangrene or fever, and ſo quently 1 is 
cauſa cauſatt. | 

If a man be fick of ſome fach difaals. which poſſibly by conrſe of 
nature would end his life in. half a year, and another gives him a 
wound or hurt, which haſtens his end by irritating and provoking the 
diſeaſe to operate. more violently or ſpeedily, this haſtening of his 
death fooner than it would have been is homicide or murder, as the 
cafe happens, in ham, that gives the wound or hurt, for he doth: not 


_ die fimply ex vi/#atzone de, but the hurt that he receives haſtens it, and 
_ an offender of ſuch a nature ſhall not apportion his. own wrong, and 


thus I bave often heard that leguncd 6 wiſe judge Juſtice Rolle 


frequently direQ. 
[ 42 9] If a man either by working upon the fagey of aambice 


or poſſibly by harſh or unkind uſage puts another into ſuch. 


paſhon of grief or fear, that the party either dics ſuddenly, or con- 


tracts ſome diſeaſe, whereof he dies, tho, as the circumſtances of 
hn the 
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the caſe may be, this may be murder or manſlaughter in the fight of 
Gad, yet in foro humans it cannot come under the judgment of feloty, 
becauſe no external aCt of violence was offered, whereof the common 
law can take notice, and ſecret things belong to God ; and hence 
it was, that before the ſtatute of 1 Fac. cap. 12. witchcraft or faf- 
cination was not felony, becauſe it wanted a irial, tho fome conſti- 
tutions of the civil law make it penal. 

If a phyſician gives a perſon a potion without any intent of doing 
him any bodily hurt, but with an intent to cure or prevent a 


diſeaſe, and contrary to the expeCtation of the phyſician it kills him, 


this is no homicide, and the like of a chirurgeon, 3 E. 3. Coron. 163. 
And [I hold their opinion to be erroneous, that think, if he be no li- 
cenſed chirurgeon or phyſician, that occaſioneth this miſchance, that 
then it is felony, for phyſic and falves were before licenſed phyſici- 
ans and chirurgeons ; and therefore if they be not licenſed according 
to the ſtatute of 3' ZH. 8. cap. 11. or 14 H. 8. cap. 5. they are ſubje&t 
to the penalties im the ſtatutes, but God forbid that any mifchance 
of this kind ſhould make any perſon not licenſed guilty of murder 
or manſlaughter. 

Theſe opinions therefore may ſerve to caution LenorIN people not 
to be too buſy in this kind with tampering with phyſic, but are 
no fafe rule for a judge or jury to go by : we ſee the ſtatute of 34 
& 35 HH. 8. cop. 8. diſpenſeth with the penalty of thoſe former ſtatutes, 
as to outward applications and medicines for agues, ſtone, or ſtran- 
gury, which may be adminiſtered by any perſon, and the preamble 
of the ſtatute tells vs, that if none but licenſed chirurgeons ſhould 
be uſed in many caſes, many of the king" s ſubjects were like to 
periſh for want of help, 

But if a woman be with child, and any gives her a potion to 
deftroy the child within her, and ſhe takes it, and'it works ſo ſtrongly, 
| that it kills. her, this is murder, for it was not given to cure 

her of a diſeaſe, but unlawfully to deſtroy her child within [439] 
her, and therefore he that gives a potion. to this end, mult take 


the hazard, and if it kills the mother, it is murder, and fo ruled 


before me at the aſſizes at Bury wi the year 1670. > 
And certainly if that opinion fhould obtain, that if one not li- 
cenſed a phyfician ſhould be guilty of felony, if his patient miſfcarry, 
we ſhould have many of the poorer ſort of people, eſpecially re- 
mote from London, dic far want of help, leſt their intended helpers 


might miſcarry. 
B b 3 ; This 
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| This do@trine, therefore, that if any dies under the hand of an 
unlicenſed phyſician, it is felony, is apochryphal, and fitted, I fear, 
to gratify and flatter doCtors and licentiates in phyſic, tho it may, 
as I ſaid, have its uſe to make people cautious and wary, how they 
take upon them too much in this dangerous employment. 
If a man have a beaſt, as a bull, cow, horſe or dog, uſed to hurt 
people, if the owner know not his quality, he is not puniſhabic, 
but if the owner be acquainted with his quality, and keeps him not 
up from doing hurt, and the beaft kills a man, by the antient 
Tewiſh law (*) the owner was to die for it, Exod. xxi. 29, and with 


this ſeems to agree the book of 3 E.' 3. Coron. 311. Stamf. P. C. 17. 


#. wherein theſe things ſeem to be agreeable to law. 
1. If the owner have notice of the quality of his beafl, and it 


Joth any body hurt, he 1s chargeable with an aCtion for it.” 


2. Tho he have no particular notice, that he did any ſuch thing 
before, yet if it be a bealt, that is Fere nature, as a lion, a bear, 
a wolf, yea an ape or. monkey, if he get looſe and do harm to 
any perſon, the owner is liable to an aCtion for the damage, and 


ſo I knew it adjudged in Andrew Baker's caſe, whoſe child was bit 
| by a monkey, that broke his chain and got looſe. . 


- 3. And therefore in caſe of ſuch a wild beaſt, or in caſe of a 
bull or cow, that doth damage, where. the owner! knows of it, he 
mult at his peril keep him up ſafe from doing hurt, for tho he uſe 
his diligence to keep him up, if he eſcape and do harm, the owner 


3s liable to anſwer damages. 


[431] 4. But as to the point of felony, if the owner hs nos 
145 tice of the quality of the ox, &'c. and uſe all due diligence 


to keep him up, yet the ox breaks looſe and kills a man, this is 


no felony in the owner, but the ox is a deodand. | 
5. But if he did not-uſe that due diligence, but thro negligence 
the beaſt goes abroad after warning or notice of his condition, and 
kills a man, I think it is manſlaughter in the owner. 
6. But if he did purpoſely let him looſe, or wander abroad with 
deſign to do miſchief, nay tho it were with deſign only to fright 


people and make ſport, and it kills a man, it is murder in the 
owner, and | have heard, that long fince at the aflizes held at Sz. 


Albans for Hertford/iire it was ſo ruled, and the owner hanged for 
It, but thus 1s but an hearſay. | 


 (*) Vide ſupra. 3. in notite 


its 
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If a man Jay. poiſon to kill rats, and a man caſually takes it, 
whereby he is poiſoned, this is no felony, but if a man lays poiſon 
to the intent that B. ſhould take it, to be poiſoned: therewith, and 
C. by miſtake take it, and 1s poiſoned to death, this is murder, tho 
it were not intended for him. Dalt. cap. 93. (4d). 9 Co. Rep. 81. 
b, Agnes Gore's caſe, Plowd, Com. 414 Sander's caſe. 

And altho the party takes the poiſon himſelf by the perſuaſion of 
another in the abſence of the perſuader, yet it is a killing by the 
perſuader, and he is principal in it, tho abſent at the taking of it- 
4 Co. Rep. 44. b. Vaux's caſe. | 

If 4 gives poiſon to B. intending to poiſon him, and B. ignorant 


P 


of it, gives it to C. a child, or other near relation of A. againſt 


whom he never meant harm, and C. takes it and dies, this is mur- 
der in 4. and a poiſoning by him, Plowd. Com. 474. a. Dal. cap. 
93. but B. becauſe ignorant, is not guilty. | 

If 4. gives purging comfits to B. to make ſport, and not to hurt 
| him, and B. dies thereof, it is a killing by A. but not murder, but 
manſlaughter. Dal. cap. 93. 

There are ſeveral ways of killing, 1. By expoſing a ſick or weak 
perſon or infant unto the cold to the intent to deſtroy. him, 2 E. 3. 
18. 6b, whereof he dieth. 2. By laying an impotent perſon abroad, 
fo that he may be expoſed to and receive mortal harm, as 


laying an infant in an orchard, and covering it with leaves, [ 43 2] 


whereby a . kite ſtrikes it, and kills it. 6 E/:z. Crompt. de Pace 24. 


Dat. cap. 93. (e). 3. By impriſoning a man ſo ſtritly that he dies, 


and therefore where any dies in gaol, the coroner ougiit to be ſent 
| for to enquire the manner of his death. 4. By fſtarviny or famine. 


' 5. By wounding or blows. 6. By poiſoning. 7. By layiug nviſome 


and poiſonous filth at a man's door, to the intent by a poiſonous 
air to poiſon him, Mr. .Dalton, cap. 93. out of Mr, Cook's reading. 


8. By ſtrangling or ſuffocation. 
Moriend: mille fieure. 


A man infeted with the plague, having a plague-ſore running 


upon him, goes abroad, this is made felony by the ſtatute of 1 Fac. 
cap. 31. but is now diſcontinued {/') ; but what if ſuch perſon goes 
abroad, to hs. ne to infect another, and another is thereby in- 


(d) ) New Edit. 1127. 6d WA hp: 471. longer, than until the end of the firſt ſeſſion 


(e) New Edit. caps. 145. + 4 of the next parliament. 
C 3) It was made at fol A, - DOD no 


Bb 4 "2" 
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fected and dies? whether this be not murder by the common Jaw 
might be a queſtion, bur if no ſuch intention evidently appears, tha 
de fatto by his converſation another be infected, it is no felony by 
| the common law, tho it be a great miſdemeanor, and the rea- 
ſons are, 
1. Becauſe it is hard to diſcern, whether the infeAjon ariſe from 
the party, or from the contagion of the air, it is God's arrow, and 
2. Nature prompts every man, jn what condition ſoever, to pre- 
ſerve himſelf, which cannot be well without mutual converſation. 
$; Contagious diſeaſes, as plague, peſtilential fevers, ſmall POXy 
Ec. are commgn among mankind by the viſitation, and the exten= 
ſion of capital puniſhments in cafes of this pature would multiply 
ſevere puniſhments | too far, and give too great latitude and looſe ta 
levere puniſhments. 
II. the ſecond conſideration, that 15 common both to murder and - 
manſlaughter, is, who ſhall be faid a perſon, the killing of whom 
ſhall be ſaid muxder or manſlaughter. 
i If a woman be quick or great with child, if ſhe takes, 
[433] or another gives her any potion to make Ap abortion, or if 
a man ſtrike her, whereby the child within hex is #1led, it is not 
murder nor manſlaughter by the law of England, becauſe it is not 
yet in rerum natura, tho it be a great crime, and þy the judicial 
law of Mo ſes (g ) was puniſhable with death, nor can it legally be 
made known, whether it were killed or not, 22 E. 3. Coron. 263. 
ſo it is, if after ſuch child were born alive, and baptized, and af- 
ter die of the ſiroke given to the mother, this 1s not homicide. 
t. E. 3. 23. 6. Coron. 146. 
But if a man procure a woman with child to deſtroy her infant, 
when born, and the child is born, and the woman in purſuance of 
that procurement kill the infant, this is murder 1, the mother, and 
the procurer 1s acceſſary to murder, if abſent, and this, whether the 
_ child were baptized or not.. 7 C9. Rep. 9, Dyer 186. 
"The killing of a man attaint of felony, otherwiſe than in execu- 
tion of the ſentence by a lawful officer lawfully appointed, is 
murder or manſlaughter, as the cafe happens, and tho there was 
ſome doubt, whether th& killing of a perſon optawed of telany were 
homicide or no, 2 E. 3,6. yet it is homicide | in x both caſes. 27 Aſs. 
41. Coron. 203. 
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If a perſon be condemned to. be hanged, and the ſheriff behead ' 
him, this 18 murder, and the wife may have an appeal. 35 H.s6. 
>8.(h) 

= © If a man be attaint in a premunire whereby he 1s put qut of the 

( king's proteRion, the Killing of him was held not homicide, 24 2. 

8. B. Con. 197. But the ſtatute of 5 Eliz. cap, 1 (7) hath now 
put that out of queſtion, declaring it to be unlawful. (#) 

If a man kills an ahen enemy within this kingdom, yet it is 
felony, unleſs it be in the heat of war, and in the actual exerciſe 

thereof, | 
* UE. The third inquiry is, who ſhall be faid a perſon 
killing. [4 3 4] 

An infant under the age of fourteen, years in preſumption of law 
is ſuppoled without diſcretion, and therefore prime facie he cannot 
commit murder or manſlaughter, but being indicted thereof, upon 
not guilty pleaded he ought to be found not guilty. 

\ But it he be above that age, in preſumption of law he is of diſ- 
cretion, and may be guilty. 
* But if he be under the age of fourteen, yet if upon circumſtan. 

ces it can appear, that he hath diſcretion, he may be conact of fe- 
lony. 3 BH. 1. 1. b. 12. a. ({} 

If a man be on compos mentz:s, and kill a man, he is to plead not 
guilty, and ſhall be acquitted, and is not driven to purchaſe a paydon, 
tho antienily it was fo uſed. Stamford's P. C. 16. b. & hibros thi. 

And the fame law it is of a lunatic, that kills a man in the time 
of his lunacy ; but if it be in thoſe intervals, when he hath hs uns 
derſtanding, then he is a felon, /ed de his ſupra. p. 31. 

It there be an aCtual forcing of a man, as if 4. by force take 
the arm of B. and the weapon in his hand, and therewith ſtabs C. 
whereof he dies, this is murder in 4. but B. b5 not gWy- Dat. up. 
93. p. 242. (mJ). Plowd. Com, 19, a. 

But if it be only a moral force, as by direatyings TAY or impri- 
| fonyweant, &c. this czecuſeth not, 

A femg cqvert is in law under. the cgercion of her huſband, and 

 Gerefore, if the commir Larging of burglary together with her huf: 


(h) See alſo Cy. P, C. e, 1 i) In fore. 
caſe of treaſon, (where a SH ae in WT A Coron. 203 where ig 1 declaxed 
the party hall be hanged, but not till he felony to kill one outlawed for felony. _ 
be dead, &c. ) if the king remgr all but the (1) Fide {wh Pe 27- | 
hanging, whether it be not in the (m) New 

heritt to bang kim till he be 2 Thy | 


8Us Caps 345+ Bo 473+ | 
band, 
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band, the huſband is in law guilty, but regularly the wife is not 
guilty. Stamf. 26. a. Coron. 160. Dalt. cap. 104. p. 267 (n) 

But if ſhe commit murder, gr treaſon, or manſlaughter, it is 
no plea to ſay ſhe did it by ccercion of her huſband, but ſhe is 
guilty, tho committed with her huſband. Dal:. Tbid, | 


See Foſter's Viſcourle IT. of kwicide per tot. 255. &c, &c, Black. Com. Lib. iv, 
\ ch. iv. p. 60. ch. xiv. p. 188, 189. &. 1 Hawk. P. C, ch, 28, 29, 30, 31, 32s 
| | 3 Wilſon. 405, &c. Foſter. 70. Tis caſe of WR, York, 


[435] Cc H A P. XXIV. 


C oncerning commanding, counſelling, «+ abetting of murder er 
"> jo 


'LTHO this title may ſeem more proper under the title of princi- 
pal and acceſſaries, yet becauſe it relates to the inquiry, who 
ſhall be faid a murderer or manſlayer, and is common in ſome reſ- 
pects to both crimes, I ſhall take up the confideration thereof here. 

He that counſels, commands, or directs the killing of any perſon, 
if he be abſent, is an accefſary to murder before the fact. 

In caſe. of poiſoning, he that counſels another to give poiſon, if 
4 that other doth it, the counſeller, if abſent, is but acceſlary before 
l Coke P. C. þ. 49. Sir Thomas Overbury's caſe. (a) 

Þ But he that actually gives or lays the poiſon to the intent to KR 
tho he be abſent, when it is taken by the party, yet he is principal, 

and this was JY:/ton's caſe (b), Co. P. C. p. 49. in Str Thomas Over- 
bury's cafe, and 4 C6. Rep. 44.'b. Vaux's caſe. EETEn 

In caſe of murder, he that counſelled or commanded before the fat, 
if he be abſent at the time of the fat committed, is acceſſary before 
the. fat, and tho he be in juſtice equally guilty with him that com- 
mits it, yet in law he is but acceſſary before the fact, and not principal. 
If A. commands B. to beat C. and he beats him fo that he dies | 
thereof, it is murder in B. and A. if preſent, is alſo guilty of the 
offenſe, if abſent, he is acceſlary to murder. Dalt. cap. 93. ( c}. 
Plouwd. Com. 475. b. Co. P. C. p. 51. 3 E. 3. Coron. 314. | 


(n) New Edit. cap. 157. os i 504. (b) State Tr. Vol. 1. p. 313» | 
{@) See State Tr, Vol. I. pe 331. (c) New Edit. cop, 146+ fo 472. 


If 
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If 4. counſel B. to poiſon his wife, B. accordingly obtains 
poiſon from 4. and gives it his wife in a roaſted apple, the wife 
gives it to a child of Þ. not knowing it was poiſon, who eats it and 
dies, this is murder in B. _tho he intended nothing to the child. 
Plzwd. Com. 414. Saunder's caſe: and ſoit is, ifan apothecary ſends 
2 potion to the wife, and the huſband mingle poiſon with it, and 
upon ſome diſlike of the phyſic the apothecary is ſent for, who to 
juſtity it to be wholeſome voluntarily eats part of it, and 18 poiſoned 
and dies, this 1s murder in B. tho the apothecary was never intended 
to be hurt, but voluntarily took it. 9 Co. Rep. Sl. Agnes Gore's caſe. 

But in this caſe, he who was abſent, and counſelled the poiſoning 
_ of the wife, 18 not acceſſary to the murder, becauſe as to him the 
command ſhall not be conſtrued further, than as to the perſon inten- 
ed by him. Plowd. Com, 414. Saunder's caſe. (d) 

If A. counſel or commands B. to beat C. with a ſmall wand or 
Tod, which could not, in all human reaſon, cauſe death, if B. beats 
_ C. with a great club, or wound him with a ſword, whereof he dies, 
It ſeems, that 4. is not acceſſary, becauſe there was no command of 
death, nor of any thing, that could probably cauſe death, and B. hath 
varied from the command in ſubſtance, and not in circumſtance. 

If 4. command or counſel B. to kill C, and before the fa& done 
A. repents, and comes to B. and expreſly diſcharges him from the 
fact, and countermands it, if after this countermand ÞB. doth it, it is 
murder in B. but . isnot acceflary, but if 4. repent of it, but before 
any diſcharge or countermand given to B. B. kills C. yet A. remains 
acceſſary notwithſtanding his private repentance, for in as much as his 
expreſs counſel or command occaſions the fat, he muſt at his peril 
ſee, that he countermand B. and ſo remedy as much as in him lies 
the miſchief, that his former command occaſioned, Ca. P. C. 
fp. 51. Plowd. Com. 476. a. Saunder's caſe. [ 437] 

In manſlaughter there can be no acceſſaries before the fact, for it. 
1s preſumed to be ſudden, for if it were with advice, command, or 
deliberation, it is murder and not manſlaughter, and the like of /c 
Sfendends. 


(4) But tho the judges were of opinion procured a pardon ; and maſter Poder, 
in this caſe, that he was not acceſſary, yet the reporter, ſays, it was his opinion, that 
they thought it propereſt that he ſhould be whoever counſels or commands an evil 
delivered rather by a pardon, than other- thing ſhould be adjudged acceſl:iry to all, 
wiſe, and mark” ly they kept him in which follows from that evi! aciion, but 
priſon from one ſeſhion till other, till he uot from any other diſtind thing. 


Ard 
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And therefore i m an indictment of manſlaughter only, if others be 
indicted a as OCs before the fact, the indictment is void againſt 
them. 

And if 4. be indicted of murder, and B, as acceſſary before by 
procurement, &'c. and 4. is found guilty only of manflanghtes, B. 
fhall be diſcharged. 4 a Rep. 43. b. ye verſus Bibithe ayd Hoel!l 
David. 

And ancient]y, he that firuck the FATTY whereof the party died 
was only the principal, and thoſe, that were preſent, aiding, and 
affiſting, were but in the nature of acceſſaries, and ſhould not be put 
upon their trial, tif he that gave the ſiroke were attaint by outlawry 
or judgment, 40 Af. 25. 40 E. 2. 42. a. 

But at this day, and long fince, the law hath been taken otherwiſe, 
and namely, that all that are preſent, aiding, and aſſiſting, are equally 
principal with him that gave the ſtroke, 'whereof the party died. 
4 H. 7. 18. a. per onnes jufticiarios utrinſque banci, for tho one gave 
the ſtroke, yet in interpretation of law it is the ſtroke of every per- 
fon, that was preſent, aiding, and affiſling, and tho. they are called 
principals in the ſecond degree, yet they are principals, and the law 
was altered herein, 1 tempore H. 4. Plowd. Com. 100. a. and there- 
fore, if there be an indictment of murder or manſlaughter againſt 7. 
that 4. felomce, We. percuffit B, whereof he died, and that C. and D. 
were preſent, abetting, aiding, and aſſiſting to 4. ad feloniam & mur- 
. drum Wc. mods & forma praedietd faciend*, and A. appears not, but 
B. and C. appear, they hall be arraigned, and recewe their judgment 
rf convict, tho 4. neither ns nor be outlawed. Ploawd, Com. 97 
and 100. Gyttin's caſe. 

ff 4. be indicted as having given the mortal iroke, _ B. and C. 
-. 05 25 preſent, aiding, and affiſting, and upon the evidence it 
[43 TOF ucTr, that B. gave the ſtroke, and 4. and C. were only 
aiding and affiſting, it maintains the inditment, and judgment thall 
be given againſt them all, for it is only a cucumſtantial variance, for 
in law- 1-15 the ſtroke of all that were preſent, aiding, aud abetting. 


lewd. Com. 98. a. 9 Co. Rep. 61. b. Mackally's caſe. 


Yet the circumſtances of the caſe may vary the degree of the offends 
In thoſe that are in this kind parties to. the homicide. 

If X. bave malice againſt B. and lies in wait to- kill him, and C. the 
ſervant of . being preſent, but not privy to the intent of his maſter, 


finds his maſter hghting with £, takes part with his maſter, and the 
ſeryant 
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ſervant or maſter kill B. this is murder in A. becaiſe he had malice 
forethought, but only homicide in C. Plowd. Com. 100. b. Saliſbury's 
caſe, where it was alſo reſolved, that where A. had malice againſt D. 
the maſter of B. but by muſtake affaults and kills B. the ſervant, or 
having malice againſt D. the maſter, and B. his ſervant comes in aid 
of his maſter, and A. kills him, it is murder in A. as much as if he 
had killed the maſter, for the malice ſhall be carried over to make e 
killing of B. murder. _ | 

Upon an indiftment of Gi tho the party upon his trial be 
acquit of murder, and convidt of manſlaughter, he ſhall receive judg- 
ment, as if the indictment had been of thannngyudt, we the offenſe 
in ſubſtance is the ſame. 

And upon the ſame reaſon it is in cafe of malice plied, if A. B. 
and C. be in a tumult together, and D. the conſtable comes to appeaſe 
the affray, and A. knowing him to be the conſtable kill him, and B. 
and C. not knowing him to' be the conſtable, come in, and finding A. 
and D. ſtruggling, affiſt and abet 4. m killing the conſtable, this is 
murder in A. but manflaughter in B. and C. | 

To make an abetter toa murder or homicide principal inthe felony, 
there are regularly two things requifite, 1. He muſt be prefent. 2. 
He muſt be aiding and abetting ad fe/an:am & murdrum five homicidium. 

- If he were procuring, or abettmg, and abſent, he is ac  _ 
ceſfary in caſe of "murder, and not principal, as hatly been [439] 
ſhewn, unleſs in fome caſes of poiſoning, wt /upra. 

If he be preſent, and not aiding. or abetting. to the felony, he is 
neither principal nor acceſlary. 
_- f A. and B. be fighting, and C. a man of full age comes by chance, 
and is a looker on only, and affiſts neither, he is not guilty of murder 
or homicide, as principal ins the ſecond degree; but it is & nyſprifion, 
for which. he ſhall be fined, unleſs he uſe means to apprehent the- 
felon. 8: E. 2. Coron. 395. 3 E. 3. ibidem 993. 14 H. 1. 3t. b, Start 
ford's P. C. 40. b. Dalton, cap. 108. þ. 234: (e). 

Therefore it remains to be inquired, +. Who ſhall be faid to be 
 preſett. 2. Who ade {aid abetting, aiding or aliſtiny to the }_ 
felony. 3 

I. As to the firſt: if divers perſons come to make an affray, &'c. 
and are of tlie ſame party, and come into-the ſame houſe; but are in 
ſeveral rooms of the fame houſe, and « one be billed 1 in 0ne of tlie rooms. 


( New Edit, cap. 161, þ« 527, | 
thoſe 


SPS SOES. | » | 

339 HISTORIA PLACITORUM CORONA | 
thoſe that are of that party, and that came for that purpoſe, tho in 
other rooms of the ſame houſe, ſhall be ſaid to be preſent. Dat:. cape 
- 93. po. 241. /} © 

- The lord Dacre and divers othefe came to ſteel deer in the park of 
one Pelham, Rayden one of the company #11sd the keeper in the park, 
the lord Dacre and the reſt of the company being in other parts of 
the park, it was ruled, that it was murder in them all, and they died 
for it. Crompt. 25. a Dalt. ubi ſupra, 34 H. 8. B. Coron. 112. (g) 

- The like in caſe of burglary, tho ſome ſtood at the lane's end or 
| field-gate to watch if any came to diſturb them, Co. P. C. þ. 64. 11. 
H 4: 15: 6. yet they are faid to be Ms becauſe preſent, aiding, 
and affiſting to the burglary. 

"HI. Who ſhall be ſaid abetting, aiding and aiding. 

If A. comes and kills a man, and B. runs with an intent to bs 
afiſting to him, if there ſhould be occaſion, tho de fas he doth 
nothing, yet he is principal being nga as well as ins 3 E. I. 
Coron. 309. 0. | 
[ 40) If divers come with one aſſent to do miſchief, / ale faire) 
| as to kill, rob or beat, and one doth it, they are all princi- 
| pals in the felony, &c.'3 E. 3. Coron. 314. | 

If A. and divers others in his company intending to rob a perſon 
charge him with felony, and as they are carrying him to gaol, ſome 
of the company rob the perſon attached, this is robbery in all, but if 
the reſt of the company come without any ſuch intent, it ſeems they | 
are not guilty. 3 E. 3. Coron. 350. 

If A. comes in company with B. to beat C. and B. beats C. that he 
die, A. is principal, but then, according to thoſe elder times, the in- 
diftment muſt not be only, t!:a; he was preſent, aiding, and afhiſting, 
for that, as the law was thea taken, makes him only acceſlary, but 
_ the inditment muſt ſhew the ſpecial matter, that they came to that 
intent, 19 E. 9. Coron. 433. but now that courſe is altered, and the 
indictment only runs, that 4. was preſent, aiding, and afliſting, and 
that is ſufficient to make him principal. 


So if A. being preſent commands B. to kill C. = he doth at, both 


are principals. 19.0 7. 10. @. (4) 


New Edit. cap. 145. þ. 472. the other killed him ; but what our author 
) See alſo Moor 36. Kelynge 564 hcre ſays is more direfly proves by the 
f) This caſe was ſomething more than calc in 4 H, 7+ I&, &s | 


a bare commaud, tor one held him, while een 
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If many be preſent, and one only gives: the iiroke; whereof the 


party dies, they are all principals, if ey came for that pple, | 


21 E. 4.71. a. 
The caſe of Drayton Baſſet reported by Mr. Crompton, fel. 28. 


was this: 4. with thirty others and more entered with force upon the 
manor-houſe of Drayton Baſſet, and ejected B. his children, and ſer- 


yants out of the ſame; afterwards twenty others on the behalf of B. 
three days after, in the night, came with weapons with intent to re=- 
enter, and one of the twenty, about ten of the clock in the night, caſt 
fire into a thatcht houſe adjoining to the houſe, whereupon one that 
was in the houſe ſhot off a-gun, and #iled one of the party of B. and 
then the reſt of the party of B. fled, and A. and his company con- 
tinued the forcible poſſeſſion of the houſe for many days after, where- 
. upon A. and twenty-ſeven more were indicted of murder, and 

ae TED 17d oiven (447 ] 
arraigned in the king's bench, and the matter aforeſaid given No 
in evidence againſt him, and :ch. 22 & 23 Eliz. he was found 
guilty of manſlaughter, & divers autres de rioters, que fueront in Ie 
aneaſon al temps, que le home fuit tue, fueront arraigns come princibals, 
coment que ne-aſſent al ſetter del gunne ne al tuer, purceo que fueront Ia 
- zlloyalment aſſemblies, & in EO manner gard le meaſon ou? A. ag 
Fuit conviet. 


And conſonant to this is Mr. Dalton, p. 241. (+) in theſe words : 


& Note alſo, that if divers perſons come in one company to do any 


<« unlawful thing, as to kill, rob or beat a man, or to commit a riot, 


« or to do any other treſpaſs, and one of them in doing thereof kill 


* a man, this ſhall be adjudged murder in them all that are preſent of 


_ © that party abetting him, and conſenting to: the act, or ready to aid 
* him, altho they did but look on. 


A man ſeizeth the goods of a Frenchman in time of war, and carrics 


them to his houſe, a ſtranger pretending to be deputy-admiral with a 


great multitude of men came with force to the houſe, where the goods 
were, and at the gate of the houſe made an aſſault upon them that 
were in the houſe, a woman iſſued out of the houſe without any wea« 
pon, and is &illed by one of the ſervants, who came to take the goods, 
by throwing a ſtone at another, that was in the gate, and the per- 
ſon, that came to ſeize the goods, ſaid, (before his coming) he would 


' make him @ cokes that kept the goods and would make him to know . 


the baſeſt in his houſe, By five judges, two ſerjeants, the queen's 
| (i) New Edit, þ. 47% 


_ attorney, 


<4 ered wg O16 CARAT « i,” | a4 \ 
Y 
{ 
' 
1 
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attorney, and ſolicitor, it was held, that if it appear that fie woman 
_ eame in defenſe of the mafter of the houſe, then it was murder in 
the vice-admiral and -all his companions : but by other five judges 
contrary, for no malice was againſt the woman, and murder ſhall 
hot be extended further, than it was intended, and the former held, 
that if 4. and B. fight by appointment before-hand, and a ftran ger 
comes between them to part them, and he is &1/:4 by A. it is mur- 

| der in him, and fome ſaid in both, bnt the others noluerunt 

[44 442] .7 hoc concordare. Manſell and Herbert s caſe, H. 2 & 3 
P. & M. Dyer 128. b. 

That point, wherein the judges differed, was whethet the miſtake 
of the perſon excuſeth it from murder, but it ſeems tiot queſtioned, but 
all agreed it manſlaughter; and that not only in him, that gave the blow 
but in all the companions of that party : but now the former point 
is ſufficiently ſettled, that if it had been murder, in cafe the man hat 
| been killed, that was meant, it is murder in Killing the woman, 
and that, whether ſhe came as a partizan to Man/e!l, the owner of 
the houſe, or not, qidd vide ſupra: and in the laſt caſe put, in 
Herbert's cafe before, it is certainly murder in him that kills the man 
that comes to part them, and if it had been only a'fudderr quarrel, 
it had been manſlaughter in him that kills him, and Da#e. cap. 93. 
Pp. 240. {L) yez, and if the combating were by malice prepenſe, it is 
| held, that the killing of him, that comes to part them, is murder 
m both, and both were hanged for it, becauſe each of them had a 
purpoſe to have kild the other. 22 E. 3. Corone 262. Lattbert out 
_ of Dalliſor's report, p. 217. but that feems to me to be miſtaken, 
it is not murder in both, unleſs both firuck him that came to part 
them ; and by the book of 22 Af. 71. Coron. 180. (which feems to 
| be the ſame caſe, tho more at large,) he only that __ the firoke, 
had judgment, and was executed: //) | 

And therefore it is a miſtake in thoſe that ſay, if it be not known 

which of them did it, they ſhall both have judgment, for the jury 
ought preciſely to inquire, and upon circumſtances to fatisfy them - 
ſelves, whether the one, or the 6ther, or both did it, and neither 
to acquit, nor convict both, becauſe they know not who did it. 


(# New Edit. cap. 145. fe 472. the caſe, the conrt ſaid, he that Aruck i8 
(!) The other doth not appear to have guilty of felony, but ſaid nothing as tt 

becn before the court, but upon putting hinry who did act nike, 
But 


| [| 
| 


” HISTORIA PLACITORUM CORONZE. 442 


But to return to the aiders and abetters again, 
By the caſes of Drayton Baſſet and Herbert it appears, that if many 
come to commit a riotous unlawful aCt, if in the purſuit of that 
action one of them commits murder or manſlaughter, they are all 
guilty, that are of that party, that committed the diſorder ; [443] 
wherein nevertheleſs theſe things mult be obſerved. 
1. In that caſe it muſt be intended, when one of the ſame party 


commits the murder or manſlaughter upon one of the other party, 


or upon thoſe that came to appeaſe 0 or part them, or by due courſe 
of law to diſperſe them. 

And therefore 1 have always taken the law to be, that if 4. a 
B. have a deſign to fight one with another upon premeditation or 
malice, and A. takes C. for his ſecond, and B. take D. for his 
ſecond, A. kills B. in this caſe C. is principal, as preſent, aiding, 
and abetting, but D. is not a principal, becauſe he was of the part 
of him, that was killed, and yet I know, that ſome have held, that 
D. 1s principal as well as C. becauſe it is a compact, and rely 
much upon the book of 22 E. 3. Ciron. 262. before-mentioned, 


but, as I think, the law was ftrained too far in that caſe, and ſo 


it is much more in making, D. a principal in the death of B. 


that was his friend, tho it be, I conteſs, a great miſdemeanor, yet Ll 


think it is not murder in D, 

And the books in all the inſtances of this nature ſay, that it is 
murder or manſlaughter in that party, that abetted him (*), and con- 
ſented to the a&, but D. never abetted . to kill B. but abetted B. 
0s to have killed A. 

. It muſt be a killing in purſuit of that unlawful a, that they 
' were all engaged in, as in the caſe of the lord Dacre before-men- 
tioned, they all came with an intent to ſteal the deer, and conſe- 
quently the law preſumes they came all with intent to oppoſe all that 
ſhould hinder them in that deſign, and conſequently when one killed 


the, keeper, it is preſumed to be the act of all, becauſe purſuant to that 


intent : but ſuppoſe, that 4. B. and C. and divers others come to- 


gether to commit a riot, as to ſteal deer, -or pull down incloſures, 


and in their march upon the deſign, 4. meets with D. or ſome other 
with whom he had a former quarrel, or that by reaſon of ſome col- 
lateral provocation given by D. to A. A. kills him without any 


(*) viz. who committed the homicideF 


VoL. 1. | Cc © abettings 


- LE 3 a a Ee a ann lea er I EET —O——— 94 
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abetting by any of the "reſt of his company, this doth not make all 

the party of A. tho preſent, to be therefore aiding and abet- 

[4 ) ting, and conſequently, principals in this murder or man- 

ſlaughter, which was accidental, and not within the compaſs of their 
original intention. | 

But if, when they had come to ſteal the deer, or throw down the 
incloſure, any had oppoſed them in it, either by words or aQtual 
reſiſtance, and 4. had killed him, it had been murder /in all the reſt 
of the company, that came with the intent to do that unlawful act, 
tho there were no expreſs intention to kill any perſon in the firſt 
enterprize, becauſe the law preſumes they come to make good their 
deſign againſt all oppoſition. 

And this is the reaſon of the book 3 E. 3. Coron. 350. where 
many came to commit a difſeiſin, and one was killed, and all that 
were of the company were arraigned as principals, and the faCt found 
and they were condemned, tho the jury faid they did nothing /de 
male volunt ) of malice, but were of the company ; tho poflibly, as 
the circumſtances of that caſe were, it was only manſlaughter, 
as in the caſe of Drayton Baget, becauſe - it was .upon a udden, and 
upon a pretenſe of title. 

3. Again, altho if any come upon an unlawful deſign, and one of 
the company kills one of the adverſe party in purſuance of that | 
deſign, all are principals ; yet if many be together upon a lawful 
account, and one of the company - kills another of an adverſe party 
- without any particular abetment of the reſt to this fact of homicide, 
they are not all guilty that are of the company, but only thoſe, 
that gave the ſtroke, or aCtually abetted him to do it. 

There is a common nuifance committed in the highway by A. 
B. C. D. im the vill of A. and E.F. CG. IT. F. &c. and twenty 
more of the inhabitants of 4. come to remove the nuiſance, 4. B. C. 
and D. oppoſe, F. ſtrikes 4. ſuddenly, and kills him, F. is guilty of 
manſlaughter, but the -reſt of the party of F. are not therefore 
guilty, barely upon this account that they were of the company, 
but only ſuch of the company, as did My afliſt or abet #. to 
irike or kill 4 

But if in truth it were no BORE but an a that was lawfully 
done by 4. and then 4. had been Killd by F. all the reſt of the. 

party and company of F. had been guilty, that came with 
[445] deſign to remove that which they thought a nuiſance, but 
was not, becauſe it was a riotous and unlawful aſlembly, 


If 
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If A. hath a good title to his houſe, or hath been in poſſeſſion 
| thereof for three years, (in which caſe he may detain it with force 
by the ſtatute of 8 H. 6. cap. 9.) if any perſon comes to rob him 
or kill him, and he ſhoot and kill him, it is not felony, nor doth 
he forfeit his goods, as in caſe of homicide /+ defendends. 11 Co, 
Rep. 82. b. 5 Co. Rep. 91. 6. 

But if A. comes to enter with force, and in order thereunto ſhoots 
at his houſe, and B. the poſſeſſor, having other company in his 
houſe, ſhoots and kills 4. this is manſlaughter in B. and fo it is ruled 
5 Eliz. in Harcourt's caſe, Crompt. 29. a. Dalt. cap. TS. p. 105. (mJ. 
Tbid. cap. 98. p. 250. (n) 

And in this caſe, if B. ſhoots out of his houſe, and killeth . 
I think it plain, that it is ngt felony in the reſt of the houſehold, nay, 
tho he had hired extraordinary company to help to guard his houſe 
upon ſuch an occaſion, (as by law it ſeems he may do, notwith- 
ſtanding the opinion of Crompton, fol. TO. a. to the contrary, v:de 21 
H. 1. 39. a. 5 Co. Rep. 91. b. Seaman's caſe, 11 Co. Rep. 82.b. 
Lewes Bowle's caſe) yet this is not man-flaughter in the reſt of the 
company, becauſe the aſſembly was lawful and juſtifiable. 

And therefore in that caſe, no others of the company, that are in 
the houſe, ſhall be ſaid guilty, but only ſuch as actually abet him 
to do the fat ; and theſe indeed will be principals by reaſon of aQtual 
abetting, but not barely upon the account of being in the houſe, and 
of the ſame company, becauſe the aſſembly to detend the houſe by 
lawful means was lawful. 

But in the caſe of a riotous afſembly to rob, or ſteal deer, or & any 
unlawful a of violence, there the offenſe of one 1s the offenſe of 
all the company ; as in the caſe of the lord Dacre, and of the houſe 
of Drayton Bagſet, where there was firſt a riotous and unlawful entry, 
and ay poſleſſon by thoſe that ſhot. 

. If there be many, that are preſent, abetting, aids p 
Ds aſliſting, tho all may, as in the caſes afore ſhewn, [4 46] 
| be guilty of homicide, yet upon different circumſtances ſome may 
be guilty of homicide, and not of murder, others may be guilty of 
murder ; vide the caſe of Saliſbury before, Plawd. Com. 101. a. The 
maſter aſſaults with malice prepenſe, the ſervant being ignorant of 
the malice of his maſter, takes part with his maſter, and kil's the 
other, it is manſlaughter in the ſervant, and murder in the maſter. 


(m) New Edit, cap, 127.Þ. 427». | (n) cap, 1507 p. 483, 
Cc 2 Upoz 
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Upon a ſudden falling out between 4. and B. in the ſtreet, B. 
gathers many of his friends together to aſſault A. and 4. doth the 


_ like, the conſtable, and ſome in his aid, come to part the affray, and 


ccep the peace. £. hath notice, that he is the conſtable, but divers 
of his company know it not, nor could reaſonably or probably know | 
it, A. kills the conſtable, this 1s murder in . but the reſt of his 


company, that knew it not, are not guilty of the murder. 


But ſuch of them, as knowing it to be the conſtable, yet abetted 
A. to kill him, are guilty of murder, thoſe that knew it nor, and 
vet abetted . to kill him, are guilty of manſlaughter ; and thoſe, that 
neither knew him to be the conſtable, nor did actually abet nor 

afiſt A. to kill him, are not guilty, as it ſeems, becauſe this was a 
new emcrgency, and out of the bounds and verge of the quarrel, 
wherein they were before engaged, and ſuch whercunto theſe were 


not privy ; quod tamen quare. 


See Foſter 121—13t, and his diſcourſe IIT, p. 341.—per tot. 
P- 34—40, See Index to 1 Hawk. Þ. C: tit, AGERat « 


— 
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447 CHAP. XXXV. 


4 Blackſ. Com. ch. Jo. 


Concerning the death of a perſon unknown, and the proceedings 
| ther eupon. 


ECAUSE this chapter as well concerns murder as aps; 
before I come to examine the particular offenſes themſelves» 

I ſhall ſubjoin a few words touching this title. | 
Antiently there was a law introduced by Canutus the Diane, that 
if any man were lain in the fields, and the manſlayer were unknown, 
and could not be taken, the townſhip, where he was flain, ſhould 
be amerced to fixty-{ix marks (*), and if it were not ſufficient to 
pay 1t, the Hundred ſhould be charged, unleſs it could be made ap- 
pear before the coroner, upon the view of the body, that the party 
flain were an Fnglihman, and this making it appear was various, 
according to the cuſtom of ſeveral places, but moſt ordinarily it was 
by the teſtimony of two males of the part of the father of him that. 


was 'flain, and by two females of the part of his mother. 


7» *) See the laws of Edvard the confeſſor, 
Ltb. XV. & XVI. by which it appears the 
2merciament was XLVI. marks, and not 


LXVI. marks, as Bra&on ſays, which miſe 


take might probably be occaſioned, as 
Wilkins obſerves in his notes ad Leg. Angle- 


meral letters. L and X, 


Sax. þ. 280, by the - "x \KO_ ot the nu» 


And 


| 2 
£ 
| 
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And this amercement was uſually called murdrum ; and the pre- 
ſentment and proof, that the party lain was an Engli/man, was called 
Envleſbury, and preſentment of Engleſbury. 

And this was therefore provided to avoid the ſecret murder of 
the Danes, who were hated by the Englih, and oftentimes privily 
murdered ; this appears by Bra#on(a), and is tranſcribed out of him 


by Stamf. Lib. 1. cap. VO. fol. 1T. 


When William the firſt came” in, he: found the Jike- animolity 


by the Danes and Saxons againſt the French and Normans, who were 


many times ſecretly killed by the natives, and therefore he did in 
effect continue this law (t), only he applied it tothe French and [448 
Normans, viz. that if a perſon were {lain by an unknown 44" ] 


hand, if he were a Frenchman or a Norman, the hundred was 


amerced, where he was found, and if this were inſufficient, then the 
county, which was ſometimes 36/. ſometimes 24/. 

And tho this was inſtituted for the preſervation of the French 
and Normans, yet intermarriages happening between the natives and 
them, ſo that in proceſs of time they became, as it were, one peo- 


ple, the ſame cuſtom was continued as to all perſons that were 


killed by unknown hands, and this amerciament was called murdrum +, 


This appears at large by the black book of the Exchequer written 
by Gervaſius Tilburienſis, Lib, 1. cap. Quid murdrum, & quare fit 


diftum, which expounds the true ſcope of the ſtatute of Marlbridge» 


cap. 26. Quad murdrym de cetera nm  adjuaicetur pro mortuo per in= 
fortunium. 


But as well the preſentment of Engle/be y, as the amerciament 


for ſecret homicide by perſons unknown, was taken away by the 


Ratute of 14 F. 3, cap. 4. yet there remained a certain amerciament 


upon the townſhip, where a perſon was ſlain, and the offender 
eſcaped, viz. If a perſon were ſlain in the day-time, in a town 
walled, or not walled, the town is to be amerced, if the vill be not ſuf- 
ficient, the hundred ſhall be: Cys and on default of them the 


_ county. 


- If he be ſlain in Ft day-time out of any vill, the hundred ſhall be 


amerced, and on their difability the county ſhall be charged with the 


amerciament. 


{a} Lib.1IT. de corona cap. 15. þ, 134. b. 280. 


wide Spelm. werb. PORE Blackſ. Com. + By the word © murder” in grants, the 


Lib. IV. cap. 14 grantee claimed to have amerciameits of 


195s 
(+) YVide Le 4; Gul, Con. 1. 26, & Leg. murderers. Bro, tit. Ryowarranto, Pl. 2 
Uen, 1. 1. gl. Wilk, Leg. Anglo-Sax. þ. 224. 


Cc'3-- If 
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Tf a man be killed either in day or night, and the offender be taken 


and committed to the conſtable, or to the vill, if he eſcape, the town- 
ſhip where the party was ſlain, or where the ollencer was taken, thall 


be fined. 4) ; TORR ad: 


But if a perſon be ſlain in the PRE Or night i in a walled town, nd 


the offender be not taken, the town or city ſhall be fined. 


If any private perſon be preſent when a murder or manſlaughter is 

-  . , committed, and doth not his beſt endeavour to apprehend 
[449 ] the malefaCtor, he thall be fined and impriſoned. 

All which differences appear by comparing the books of Stamf. 


P. C. caf. 30 & 31. Coke P. C. cap. 1. þ. 53. 3 H. 7. cap. 1. and 
_ the books there cited. 


(5 )1 For the vill is not Aiſcharged till he the ſheriff, ther which tne ſheriff will be 
be delivered into goal, or to the cuſtody of chargeable, vous P. C, cape Jo 


CHAP. XXXVI; 
Touching rnurder, what it is, and the kinds thereof. 


T URDER and manſlaughter differ not in the kind or nature of 
the offenſe, but only in the degree, the former being the 


killing of a man of malice prepenſe, the latter upon a ſudden provo- 


cation and falling out. . 

And therefore it is, that upon an indictment of murder the party 
offending may be acquitted of murder, and yet found guilty of man- 
ſlaughter, as daily experience witneſſeth (a ), and they may not find 
him generally zo guilty, if guilty of manſlaughter. 

In an appeal of murder it is agreed on all hands, that the jury may 
find him not guilty of the murder, and guilty of manſlaughter ; this 


| was accordingly ruled (5) P. 34 Eliz. B. R. the caſe of Wrath and 


0% 


Wiegges (c). P. 5 Fac. B. R. n. 20. Pellet and Barendon, P. 1 Fac. 


B. R. n. 11. {d); but it hath been held, that altho upon an indict- 
ment of murder, if the party appear to be guilty of manſlaughter, 


the jury ought not to acquit hum generally, but find him guilty of 


( a) See Daliſon 14. | 206. 1 Sid. 325. 
(5) Or _ taken for granted, os F d) Theſe two caſes I do not God any 
(c ) Cro. Eltz, 276, See alſo Cro, Eliz. where among the printed reports. 


man _ 
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manſlaughter ; yet in an appeal of murder, :ho the jury may, if they 
pleaſe, find him guilty of manſlaughter, if the fact be fuch, yet they 
may find generally, that he is not guilty, becauſe it 1s the 4 o] 
ſuit of the party, and he ſhould lay his caſe according to. Ol 
the truth. Lk 
With this agrees 1. 38 Eliz. B. R. Penryn and Corbett (e), H. 

38 Eliz. B. R. B. 183. (f}, M. 22 Fac. B. R, L. 278. Bloaunt's 
caſe (g), but it was held P. 2 Car. 1. in Baſſage's caſe (+), that 
they may not in fuch a caſe find a general verdict of not guz/ty, but 
muſt find him guilty of manſlaughter, becauſe included in murder, as 
well in caſe of an appeal, as in caſe of an indictment, and ſo it ſeems 
the law is. he Ret 

The difference between the offenſes of murder and manſlaughter 
ſeems to reſt in theſe particulars. gt 

1. In the degree and quality of the offenſe, for murder, as hath 
been ſaid, is accompanied with malice forethought, either expreſs 
' or preſumed ; but bare homicide is upon a ſudden provocation or 

talling out. Dee : 

_ 2. And therefore in murder there may be acceſſaries before, as well 
as after, becauſe ordinarily it 1s an aCt of deliberation, and not merely 
of ſudden paſſion ; but in bare homicide or manſlaughter there can be 
no acceſſaries before, tho there may be acceſlaries after, and therefore, 
if an indictment be of murder againſt 4. and that B. and C. were 
counſelling and abetting as accefſaries before only, (and not as preſent, 
aiding and abetting, for ſuch are principals, as hath been ſaid) if . 
be found guilty only of homicide, and acquit of the murder, the ac- 
ceſſaries before are hereby diſcharged. 

3. The indictment of murder eſſentially requires theſe words, /e- 
lonice ex malitig ſua precogitatd interfecit & murdravit, but the in- 
dictment of fmple homicide is only felonice interfecit, 

_ 4. Altho at common law, and by the ſtatute of 25 E. 3. cap. 4s 
_ clergy was pramiſcuouſly allawed, as well in caſe of murder, as of 
homicide and manſlaughter, yet by the ſtatute of 23 H. 8. cap. 1. 
25 H.8. cap. 3. 1.6, cap. 12, 5 & 6 FE. 6. cap. 10. clergy is 
taken away from murder ex malitid precogitats. : | 
| Now having before, cap. 33. declared thoſe things, that are 

common to the offenſes of murder and manſlaughter, it re- [457] 

(e) Croe Eliz. (464. 2 Roll. Rep. 469. 
ome WM 
Cc+4 mains, 


| 
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mains, that I conſider thoſe things, that are ſpecificial and peculiar to 
murder, which is what ſhall be faid a killing ex maliti4 precogitatd, 
or what in law is ſaid ſuch a malice, as makes the offenſe of killing 


_ a perſon thereby to be murder. * 


Such a malice therefore, that makes the killing of a .man to be 
murder, is of two kinds, 1. Malice 1 n fact, or 2, Malice | in law, 
OT ex prefumptione legis. 

Malice in faCt 1s a deliberate intention of doing ſome corporal harm 


to the perſon of another. 


Malice in law, or preſumed malice, is of ſeyeral kinds, viz. 1. In 
reſpeCt of the manner of the homicide, when without provocation. 
2. In reſpect of the perſon kild, v/z. a miniſter of juſtice in EXECu- 
tion of his office. 3. In reſpect of the perſon killing. - 

Touching the firſt of theſe in this chapter, viz. malice in fact. 

| Malice in faCt is a deliberate intention of doing any bodily ware to 
another, whereunto by law he is not authorized. 

The evidences of ſuch a malice muſt ariſe from external circum- 
ſtances diſcovering that inward intention, as lying in wait, menacings 


_ antecedent, former grudges, deliberate compaſlings, and the like, 


which are various according to variety of circumſtances. 

It muſt be a compaſling or deſigning to do ſome bodily harm. 

If there have been a long ſuit in law between 4. and B. either 
touching intereſt or wrong done, as if 4. ſues B. or threaten to ſue 
him, this alone is not a ſufficient evidence of malice prepenſe, tho 
poſſibly they meet and fall out, and fight, and one kills the other, if 
it happen upon ſudden provocation ; but this may by circumſtances 
be heightened into a malice prepenſe, as if 4. without any new pro» 
yocation ſtrike B. upon the account of that difference in law, where- 
of B, dies, or ? converſo, or it he hie in wait to kill him, or comes 


| with a reſolution to ſtrike or kill him, for in ſuch a caſe the difference 


in the law-ſuit, (which alone makes not malice) is coupled and joined 


[452 2] with circumſtances, that prove the purpoſe of the party was 


more, than the law allows in a legal Vindication. of wrong 
done, | 
If there be an old quarrel betwixt A. and B. and they are reconciled 


| again, and then upon a new and tudden falling out £. kills B. this is 


not murder, but if upon circumſtances it appears, that the reconcilia« 


_ tion was but preteaded oO: counterfeit, and that the hurt done was 


upon the ſcore of the old malice, then it is murder, 


If 
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; If there be malice by 4. againſt B. and by B. againſt A. and they 
meet, and upon the account of that malice A. ſirikes B. and B. there- 
upon kills A. (otherwiſe than in his own neceſſary defenſe) it is mur- 
der in B. but if they meet accidently, and A. affaults B. firſt, and 
B. merely in his own defenſe, without any other malicious deſign 
kills 4. this is not murder in B. for it was not upon the account of 
the former malice, but upon a new and ſudden emergency for.the ſafe- 
guard of his life ; but if A. and B. had met deliberately to fight, and 
A. ſtrikes B. and purſues B. fo cloſely, that B..in ſafeguard of his 
own life kills A. this is murder in B. becauſe their meeting was a 
compaQ,. and an aCt of deliberation, and therefore all, that follows 
thereupon, is preſumed to be done in purſuance thereof, and thus is 
Mr. Dalton, cap. 93. þp. 241. (7) to be underitood. 

But yet guere, whether if B, had really and truly declined the fot, 
ran away as far as he could, (ſuppoſe it Ralf a mile,) offerd to yield, 
and yet A. refuſing to decline it had attempted his death, and B. after 


all this kills 4. in his own defenſe, whether it excuſeth him from 


murder ; but if the running away were only a pretenſe to fave his 
own life, but was really deſigned to draw out 4. to kill him, it were 
murder. « 

A. commands B. to kills C. and kelars the act done repents, IE 
countermands B. and charges: him not to do it, yet B. doth it, 4. is 
not guilty. Coke P, C. þ. 51. LE 

A. challenges C. to incet in the field to fight, C. declines it as much 
as he can, but is threatened by A. to be poſted for a coward, &c. if 
he meet not, and thereupon A. and B. his ſecond, and C. 
and D. his ſecond, meet and fight, and C. kills .. this is [453 ] 
murder in C, and D. his ſecond, and fo ruled in P. 14 Fac. in Tas 
verner's caſe (+), tho C. unwillingly accepted the challenge. 

But if it ſeeras not to be murder in B. becauſe tho he had malice 
againſt C, and D, his opponents, yet he had none againſt 4, tho 
| ſome have thought it to be murder alſo in B. becauſe done by com- 

pact and agreement. 22 El:z, 3. 262. ſed quere de hoc, 


If A. challenge B. to fight, B. declines the challenge, but lets A, 


know, that he will not be beaten, but will defend himſelf; if B. gOs 
ing about his occaſions wears his ſword, is affaulted by A. and kild, 


this is murder in 4, but if B. had kild A. upon that aſſault, it had 


(i) New Edit, cap. 145« þ. 47h (4) I Rell, Rep. 360, 3 Bul. 171, 


been 


| eg 
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been /e defendends, if he could not otherwife eſcape, or bare homicide, 
if he could eſcape, and did not. 

But if B. had only made this as a Aifeniſe to ſecure himfelf from 
the danger of the law, and putpoſely went to the place, where pro- 
| bably he might meet 4. and there they fight, and he kills Z. then it 
had been murder in B. but herein circumſtances of the fact muſt guide 
the jury. 

If A. and B. fall ſuddenly out, and they preſently agree to fight in 
the field, and run and fetch their weapons, and go into the field 
and fight, and A. kills B. this is not murder but homicide, for it is 
but a continuance of the ſudden falling out, and the blood was never 
cooled; but if there were deliberation, as that they meet the next day, 
nay, tho it were the ſame day, if there were ſuch a competent diſtance 
of time, that in common preſumption they had time of deliberation, 
then it is murder. Cs. PZC. p. 51. Fac. B. R. Ferrer's Hs Af. 
8 Fac. B. R. Morgan's cafe. 

A. the ſon of B. and C. the ſon of D. fall out in the field and fight, 
. is beaten, and runs home to his father all bloody, B. preſently 
takes a ſtaff, runs into the field, being three quarters of a mile dif- 
tant, and firikes C. that he dies, this is not murder in B. becauſe done 

3n ſudden heat and paſfion. 7” 9 Fac. B. R. 12 Cs. Rep. p. 87. (1). 
\ r., 3 A boy came into O/terly park to ſteal wood, and ſeeing 
[454] the woodward climbs vp a tree to hide himſelf, the wood- 
ward bids him. come down, he comes down, and the woodward 
ſtruck him twice, and then bound him to his horſe-tail, and dragged | 
him till his ſhoulder was broke, whereof he died; it was ruled mur- 
der, becauſe, 1. The correction was exceflive, and 2. It was an aCt 
of deliberate cruelty. 7. 4 Car. B. R. Helloway's caſe. (m). 

If the maſter defigneth moderate correction to his ſervant, and ac- 
 cordingly uſeth it, and the ſervant by ſome misfortune dieth thereof, 
this is not murder, but per znfortunium. Crompt. 136. b. Dalt. cap. 96. 
 þ. 245. (1), becauſe the law alloweth him to uſe moderate correc- 
tion, and therefore the deliberate purpoſe thereof is not ex walitid 
precopitata. | 

But if the maſter defigneth an immoderate or unzeaſonable correc» 
tion, either in reſpeCt of the meaſure, or manner, or inſtrument there- 


_ of,, and the ſervant die thereof, I ſee not how this can be excuſed from 


1) Cro. Fac. 296. Royley's caſe, I27. 
m) Cro. Car, 131, W. Jones 198, Kelyng (n) cap. 148. þ. 478. 


murder $ 
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murder, if done with deliberation and deſign, nor from manſlaughter, if 
done haſtily, paſſionately, and without deliberation ; and herein con= 
Gderation muſt be had of the manner of the provocation, the danger 
of the inſtrument, which the maſter uſeth, and the age or condition 
of the ſervant that is ſtricken, and the like of a ſchook-maſter towards 
his ſcholar. (9). | 
The ſheriff hath a warrant to hang a man for felony, and he be- 
heads him, this is held murder, for it is an aCt of deliberation. C'%. 
P. C.:p. 52. 
A man hath the liberty of Infangthiefe (), the ſteward of the 
court gives judgment of death againſt a priſoner againſt law, this 
was a cauſe of ſeizure of the liberty, but was not murder in the judge, 
quia faftum judicialjter, licet ignoranter. 2 KR: 3. 10. g. the caſe of the 
ſteward of the liberty of the abbot of Crowland. 


Blackſ, Com. lib. iv, cap. 14: p. 194: _ Foſter, Diſc;-11;- eb; 8; per tot, 1 Hawk, 


C. ch. 3t. 
Meg 0) See Kelyng 64, 65. (p) See Spetman's Glaſary, Þ« 313: 
CHAP. XXXVYI. [455]. 


| Concerning murder by malice implied erohmbiine; or malice in law. 


HAVE before diſtinguiſhed malice implied into theſe kinds: 1. 
& When the homicide is voluntarily committed without provocation. 
2. When done upon an officer or miniſter of juſtice. 3. When done 
by a perſon, that intends a theft or burglary, &, 

1. Therefore touching the former of thele. EEE ST 

When one voluntarily kills another without any provocation, it is 
murder, for the law preſumes it to be malicious, and that he is ho/tis 
humani generis ; it rewains therefore to be inquired, what is ſuch a 
provocation, as will take off the preſumption of malice 1 in him, that 
kills another. 
| He that wilfully gives —n to another, that hath provoked bim 
or not, 1s guilty of wiltul murder, the reaſon is, becauſe it is an at 
of deliberation odious in law, and preſumes malice. 

It 4. comes to B. and demands a debt of him, or comes to ſerve 
| him with a Subpena ad reſpondendum or ad teſtificandum, and B. there - 
_ ppon kills A. this is murder, becauſe it 1s no provocation. 


IVatts 


EA | 
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Waits came along by the ſhop of Brains, and diſtorted his month, 
and fmiled at him, Brains kills him, it is murder, for it was no ſuch 
provocation, as would abate the preſumption of malice in Wd party 
nay. A. 42 & 43 Eliz. B: R. Brain's cafe. (a) 

Tf 4. be paſfing the ſtreet, and' B. meeting him, (there being con- 
venient diſtance between 4. and the wall,) takes the wall of 4. and 
thereupon 4. kills him, this is murder ; but if B. had juſtled A. this 

juſtling had been a provocation, and would have made it man- 

[4s 6] ſlaughter, and ſo it would be, if A. riding on the road, B. 

had whipt the horſe of A. out of the track, and then A. had alighted, 
and killed B. it had been manſlaughter. 17 Car. 1. Lanure's caſe. - 

In the caſe of the lord Morley, 18 Car. 2. (b) all the judges met, 
#nd it was agreed by all judges except one, 'that if . gives lighting 
'words to B, and thereupon B immediately kills him, this is murder 
in B. and that fuch words are not in law ſuch a provocation, as will 
extenuate the offenſe into manflaughter, and the ſtatute of 1 Fac. 
cap. 8.,o0f ſtabbing in ſuch a caſe was but proyiſfional, becauſe the 
juries were apt upon any verbal provocation to find the fact to be 
manſlaughter ; but yet it was there -held, - that. words of menace of 
bodily harm would come within the reaſon of ſuch a provocation, as 
would make the ofenſe to be but manſlaughter. 

And many, who were of opinion, that bare words of {lighting, dif- 
dain, or contumely, would not of themſelves make ſuch a provocation, 
as to leffen the crime into manſlaughter, yet were of this opinion, 
that if A. gives indecent language to B. and B. thereupon ſtrikes 2. 
but not mortally, and then A. ſtrikes B. again, and then B. kills /. 
that this is but manſlaughter, for the ſecondTiroke made a new pro- 
vocation, and ſo it was but a ſudden falling out, and tho B. gave the 
firt ſtroke, and after a' blow received from 4. B. gives-him a mortal 
ſtroke, this is but manſlaughter according to the proverb the ſecond 
blow makes the afr ay ; and this was the opinion of myſelf and ſome 
others, * 

There was a ſpecial verdict found at Newgate, viz. A. Gab drink- 
ing in an alchouſe, B. a woman called him a /on of a whore, 4. takes 
up a broomſtaff, and at a diſtance throws it ac her, which hitting her. 
upon the head kild her, whether this was murder or manſlaughter 
was the queſtion in P. 26 Car, 2. it was propounded to all the judges 
at Serjeants-{nn, two queſtions were named, 1. Whether bare words, 


(a) Cro, Eliz, 178. Kel. 131, © 'D (6) Kelyng $5. 
| COME) or 
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or words of this nature, would amount to ſuch a provocation, as 
would extenuate the fat into manſlaughter? (c} 


2. Admitting it would not in caſe there had been a ſtriking 
with ſuch an inſtrument, as neceſſarily would have cauſed 


[457] 


death, as ſtabbing with a ſword, or piſtolling, yet whether this 
ſtriking, that was ſo improbable to cauſe death, will not alter the 


caſe; the judges were not unanimous in it; and in reſpect, that the 


conſequence of a reſolution on either fide was great, it was adviſed 


the king ſhould be moved to pardon him; which was accordingly 


_ done. | 
A. and B. are at ſome difference, A. bids B. take a pin out of the 


ſleeve of A. intending thereby to take an occaſion to ſtrike or wound 


B. which B. doth accordingly, and then A. ſtrikes B. whereof he 
died; this was ruled murder, 1. Becauſe it was no provocation, 
when he did it by the conſent of 4. 2. Becauſe it appeared to be a 
malicious and deliberate artifice thereby to take occaſion to kill B. 


If there be chiding between huſband and wife, and the huſband 


ſtrikes his wife thereupon with a peſtle, that ſhe dies preſently, it is 
murder, and the chiding will not be a provocation to extenuate it to 
manſlaughter. 43 El:z, Crompt. fel. 120. a. (4d) | 

II. The ſecond kind of malice implied is, when a miniſter of juſ- 
tice, as a bailifft, conſtable, or watchman, &@:. is killed in the exe- 
cution of his office, in ſuch a caſe it is murder. 

If the ſheriff*s bailiff comes to execute a preceſs, but hath not a 


lawful warrant, as if the name of the bailiff, plaintiff, or defendant 
be interlined or inſerted after the ſealing thereof by the bailiff himſelf, 


or any other, if ſuch bailiff be killed, it is but manſlaughter, and not 
murder. | 


But if a proceſs ifſuing out of a court of record to a ſerjeant at mace, 


ſheriff, or other miniſter, be erroneous, as if a Capias iſſue, when a 
Diftringas ſhould iſſue, yet the killing of ſuch a miniſter in the exe- 
cution of that proceſs is murder, altho he executes the proceſs in the 
night {2}, or upon a Sunday (f). Mackally's caſe, 9 Co. Rep. 68. a. 


(c) See Kel. 131 7. all proceſs, warrants, &c. ſerved or 


 {4) See alſo Kel. 64. | executed on a Sunday are void. except in_ 
{e) 9 Co. 66. a. | caſes of treaſon, felony, or breach of the 


(F) 9 Co. 66. b. for minifterial afts peace, ſo that now, an officer arreſting a 
m:ght lawfully be executed upon a Sunday, man upon a warrant on a Sunday is, as if he 
but ſince our author wrote, the law is al- had himarreſted without any warrant at all. 
tered in this reſpeRt ; for by 29 Car. 2, caps | 


| | | But 
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But if the proceſs be executed out of the juriſdiftion of the court, 
the killing of the miniſter is only manſlaughter, and fo it is, if the 
ifluing of the proceſs were void, and coram non judice. 

A bailiff or officer zurus. & 19-00 may arreſt a man without ſhewing 
his warrant (g , and a private bailiff need not ſhow his warrant upon 
the arreſt, till the party arreſted demand it, and therefore, if the party 
arreſted kills a bailiff upon the arreſt without ſuch a warrant ſhewn, 
it is murder, and ſo it is, if a ſerjeant at mace makes the arreſt with= 
out ſhewing his mace, b:dem Mackally's caſe. (h ) 

A bailiff zzrus & conus had a warrant to arreſt Pew upon a Capras, 
and came to arreſt him, not uſing any words of arreſt, Pew ſaid, 
Stand off, 1 know you well enough, come at your peril, the bailiff takes 
91d of him, Pew thruſts him through ; it was ruled murder, tho he 
uſed no words of arreſt, nor ſhewed his warrant, for pothbly he had 
not time. P. 6 Car. I. B. R. (i) 

A bailiff having a warrant to arreſt Cook upon a Capias ad ſatisfa- 
ciendum came to Cook's houſe, and gave him notice, Cook menaceth 
| to ſhoot him if he depart not, yet the bailiff departs not, but breaks 
open the window to make the arreſt, Cook ſhoots him, and kills him ; 
it was ruled, 1. That it 1s not murder, becauſe he cannot break the. 
houſe +), otherwiſe it had been, if it had been upon an Habere 
facias poſſeſſionem (1), 2. But it was manſlaughter, becauſe he 
knew him to be a bailiff. But 3. Had he not known him to be 2 
bailiff, or one that came upon that buſineſs, it had been no felony, 
becauſe done in defenſe of his houſe. P. 15. Car. B. R. (m) 
\ But if a ſheriff enter the houſe by the outward door open, he or his 
 « bailiff may break open the inward doors, tho the proceſs be 
[4 9] without a Nen omittas, and therefore the killing of him in 
ſuch cafe is murder. A. 17 Fac. B. R. White and Wilthire. (nu) 

If the ſheriff or bailiff have once laid hands upon the priſoner, and 

ſo began his execution, he may break open the outward doors to take 


him, Sir IWilliam Fiſhe's caſe { 0), and if the warrant be direRted ta 


(g) Tho the party do demand its this k is able. g Co. 54. a. 9 Co 6g. ay 


Hntended of the warrant conllituting him (hb) 9 Co. bg a, 
bailift ; but as to the writ or proceſs againſt (7) Co. Car, 183, 
the party, there is no difference between a (k) 5 Co. 92. b. Semayne's caſe, 


public or a private bailiff, for in either caſe, (1) 5 Co. g1. 6, 
if the | res lubmit to the arrelt, and do (mm) ou Care 537. W. Fones 429: 
demand it, he is bound to ſhew at whoſe (n) Palmer 52. 


ſuit, for what cauſe, out of what court the (o) Citcd in INE $ colt Palmer 536 * 
proceſs iſſues, and when and where return- 


five 
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this bailiffs, two or three may make execution; reſolved in 7/}:te's 


\ ubi ſupra. 
AD againſt a felon, or one that hath dangerouſly 


wounded another, or for ſurety of the peace, or good behaviour, the 
conſtable may break open the door where the offender is, Dalt. cap. 


18. (p) and ſo may the ſheriff or his bailiff upon a Capzas utlegatumy 


Capias pro fine, or other proceſs for the king, if not _ upon 
demand. 

'The conſtable of the vill of A. comes into the vill of B. to ſuppreſs 
ſome diſorder, and in the tumult the conſtable is kild in the vill of B. 


this 1s only manſlaughter, becauſe he had no authority in, B. as 


conſtable. 

But it ſeems, that if the conſtable of the vill of 4. had a particular 
precept from a juſtice of peace direted to him by name, or by the 
name of the conſtable of A to ſuppreſs a riot in the vill of B. or to 
apprehend a perſon in the vill of P. for ſome miſdemeanor, and wath- 
in the juriſdiction and conuſance of the juſtice of peace, .and in pur- 


ſuance of that warrant he go to arreſt the party in B. and in execu- | 


tion of his warrant is killed in B. this is murder ; for tho, in ſuch caſe, 
it ſcems the conſtable was not bound to execute the warrant out of his 
juriſdiction, neither could he do it ſingly virtute officiz, as conſtable 


of A. yet he may do it as bailiff or miniſter by virtue of the warrant, 


and the killing of him is murder, as well as if he had been conſtable 
of the hundred wherein A. and B. lie, or ſheriff of the county; for a 
juſtice of peace may for a matter within his juriſdiction 1ffue his war= 
rant to a private perſcn, as ſervant ; but then ſuch perſon muſt ſhew 
his warrant, or ſignify the contents of it. 14 FT. 8. 16. a. 

And altho the warrant of the juſtice be not in ſtrineſs , 
lawful, as if it expreſs not the cauſe particularly enough, yet [469] 


if the matter be within his juriſdiction as juſtice of peace, the killing 


of ſuch officer in execution of his warrant 1s murder ; for in ſuch caſe 
the-officer cannot diſpute the validity of the warrant, if it be under 
ſeal of the juſtice. 14 ZH. $. 16. 


If 4. and B. are conſtables of the vill of C. and there happens A- 


riot or quarrel between ſeveral perſons, A. Joins with one party, and 
commands the adverſe party to keep, the peace, B. joins with the 


_ Other party, and in like manner commands the adverſe party to keep 


the peace, and the affiſtants and party of A. in the-tumult kill B. it 


G New Edit. cop, 127. þ. 426, 
| * Jeems 
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feems that this is but manſlaughter, and not murder, in as muckas 
the officers and their afliſtants were one engaged againſt the other, 
and each had as much authority as the other. 

But if the ſheriff having a writ of Habere facias poſſeſſionem | agnind 
the honſe and lands of 4. and A. pretending it to be a Mot upon him, 
gain the conſtable of the vill to aiſiſt him, and to ſuppreſs the ſheriff 
or his batliffs, and in the conflict the conſtable is killed, this is not ſo 
much as manſlaughter ; but if any of the ſheriff's officers were killed, 
it is murder, becauſe the conitable had no authority to encounter the 
ſheriff*s proceeding or aQting by virtue of the king's writ. 

It a conſtable, or tithing-man, or watchman be in execution of his 


_ office, and be killed, it is murder; and in all caſes of implied malice, 
' or malice in law, the indictment need not be ſpecial, but general ex 


malitia ſud precogitata interfecit & murdravit, and the malice in law 
maintains the indictment. 9 Co. Rep. 68, OY S caſe. 

But now touching the point of notice. | 

x. It 1s not neceſſary to make it murder, that the party killing 


| know the perſcn of the bailif, conſtable, or watchman. 


2. If he be a bailiff jurs & conus, it ſeems there is no neceſſity for | 
him to notify himſelf to be ſuch by expreſs words, but it ſhall be pre- 
ſumed that the offender knew him, as it ſeems by the book 9 Co. oP 


69. b. Mackally's caſe ; quere. 
[461 


3. But if it be a private bailif, either the party muſt know 
hat he is ſo, as in Pew's caſe before, or there muſt be ſome 
ſuch notification thereof, whereby the party may know it, as by fay- 
ing, 1 arreff you, which 1s of itſelf ſufficient notice, and it is at the 


peril of the party, if he kills him after theſe words, or words to that 


effe&t pronounced, for it is murder, if de  Zatto it falls out, that he 
were a bailiff, and had a warrant. 9 Co. Rep. ubi ſupra. 
| 4. A conſtable coming to appeaſe a ſudden affray in* the day time 


In the village, whereof he is conſtable, it ſeems every man ex officio 


iS bound to take notice that he is the conſtable, becauſe he is to be 
choſen and ſworn in the leet, where all refiants are to attend, 4 Co. 
Rep. 40+ b. Young” s caſe (4); but it is not ſo in the night-time, unleſs | 
there be ſome notification, that he is the conſtable. 

5, But whether it be in the day or night, it is ſufficient notice, if 
he declares himielf to be the conſtable, or commands the peace inthe 

(g) The reaſon here given by our author ſufficient notification, altho the party do 
is not mentioned in this caſe, but it is there not otherwiſe know ham to be ſo. 


von that a perſon's afting as couſtable 1 15 @ EG 
king's 
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kitg* $ name, and the like for any that come in his affiſtance, or for a 
watchman, &. and thetefore, if any of them are killed after ſuch a 
notification, it 1s murder in them that kill him. 9 Co. Rep. 68. 5. 
Mackally's caſe. 
| Ani theſe differences may be colleQed out of the books, 4 Cv. Re; 3 
40. Young's caſe. * Ft en ceſt caſe fuit tenus per tofam curiam, que 
« {} ſur affray fait le conſtable & autres en ſon afliſtance Veignont a 
« ſupprefſer le affray & a preſerver le peace, 8 en feſant lour office 
« ]e conſtable ou aſcun de ſes aſſiſtants ſoit tue, ceo eſt murder en leys 
© coment que le murderer ne ſcavoit le party, que fuit tue, & coment 
© que le affray fuit ſodein, pur ceo que le conſtable & ſes affiſtants 
* yeigne per. authoritie del ley pur le garder del peace & a preventer 
& le danger, que poit enſuer per le infreinder de ceo, & pur ceo le ley 
&* adjudgera ceo mutdef, 8 que le murderer avoit malice prepenſe, 
+ pur ceo, que il oppoſe luy meſme enconter le juſtice del realme, 8& 
« {flint de le viſcont, ou fon bailiff, ou watchman en feſant - , 
& ſon office.” And 9 Co. Rep. 69. Mackally's caſe, where [462] 
it was objected, that the ſerjeant at mace did not ſhew his mace, 
whereby the offender might know him to be an officer; yet it was 
ruled, that the killing of him was murder, 1. Becauſe it was found, 
that he was ſerviens ad clavam, juratus & cognitus, and a bailiff jurus 
& conus need not ſhew his warrant, tho demanded, nor another bailiff 
without demand; and when the books ſpeak of a bailiff jurus & conus, 
it is not neceſſary that he be known to the party arreſted, but it is 
ſufficient if he be commonly known. 2. * Si notice fuit requiſite if 
& done ſ{ufhcient notice, quant 11 dit zeo toy arreſt in le noſme le roy, &'c. 
« Ft le party a ſon peril doit luy obeyer, & fil nad loyall garrant, il 
* poit aver ſon ation de faux impriſonment, iffint que in ceſt caſe 
*« ſans queſtion le ſerjant ne befoigne a monſtre ſon mace, car fils 
** ſerra chaſe a monſtre lour mace, ceo tetra warning al _y deftre 
« arreſt a fuer. | 
H. 94 & 25 Car. ?. A great nuinber of perſons aſſembled in a 
houſe called Sif/inghurft in Kent, ifſued out and committed a great 
riot and battery upon the poſſefſors of a wood adjacent. One of their 
names, viz. 4, was known, the teſt were not known; a warrant 
was obtain'd from a juſtice of peace to. apprehend the ſaid A. and 
divers other perſons unknown, which wete all together in Siſinghur/t- 
houſe. The conſtable, with about fixteen 'or twenty called to his 


aſlſtance, cate with the warrant to the houſe, and demanded en- 
; VoL. 1. 4 


trauce, 


| | - 
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trance, and acquainted ſomie of the perſons within, that he was the 
conſtable, and came with the juſtice's warrant. and demanded £. 
with the reſt of the offenders, that were then in the houſe, and one of 
the perſons within came and read the warrant, but denicd admiſſion 
to the conſtable, or to deliver 4. or any of the malefattors, but going 
in commanded the reſt of the company to ſtand to their ſtaves: the 


conſtable and his aſſiſtants fearing miſchief went away, and being - 


about five rod from the door, B. C. D. E. F. &c. about fourteen in 
number, iſſued out and purſued the conſtable and his .aſhiſtants ; ; the 
conſtable commanded the peace, yet they fell on and killed one of the 
aſiſtants of the conſtable, and wounded others, and then re. 

[463 ] tired into the houſe to the reſt of their company, which 
were in the houſe, whereof the ſaid 4. and one G. that read the war- 


rant, were two, for which the ſaid A. B. C. D. E. F. G. and divers. 


others were indicted of murder, and tried at the king's bench bar, 
wherein theſe points were unanimouſly agreed. | 

'1. That altho the indictment were, that B. gave the ſtroke, and 
the reſt were preſent, aiding, and aſhiſting, tho in truth C.. gave the 
ſtroke, or that it did not appear upon the evidence, which of them 
gave the ſtroke, but only that it was given by one of the rioters, yet 
that evidence was ſufficient to maintain the indiCtment, for in law it 
was the ſtroke of all that party, according to the reſolution in 
Aackally's caſe, 9 Co. Rep. 67. 6. 


2. That in this caſe all, that were preſent and afliſting to the riot” 


ers, were guilty of the death of the party ſlain, tho they did not all 
actually ſtrike him, or any of the conſtable's company. 


3. That thoſe within the houſe, if they abetted or counſelled this 


riot, were in law preſent, aiding, and aſſiſting, and principals as 
well as thoſe that iſſued out and actually committed the aſſault, for it 
was but within five rod of the houſe, and in view thereof, and all 
dune as it were in the ſame inſtant; vide lord Dacre's caſe before. 


4. That here was ſufficient notice, that it was the conſtable before ; 
the man was killed, 1. Becauſe he was conſtable of the ſame vill. 
2. Becauſe he notified his buſineſs at the door before the aſſault, v:z. 


that he came with the juſtice's warrant. 3. Becauſe after his retreat, 
and before the man flain, the conſtable commanded the peace, and 
notwithſtanding it, the rioters fell on, and killed the party. 

\ 5. It was reſolved, that the killing of the affiſtant of the conſtable 
was murder, as well as the killing of the conſtable himſelf, | 


6. That 


If 
: 
2 
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6. That thoſe, that came in the afliſtance of the conſtable, tho not 
ſpecially called thereunto, are under the ſame protection as they that 
are called to his aſſiſtance by name. 

7. That altho the conſtable retired with his company upon the not. 


delivering up of . yet the killing of the affiſtant of the con- [464] 


ſtable in that retreat was murder, 1, Becauſe it was one 
continued act in the purſuance of his office, his retiring was as neceſ- 
ſary, when he could not attain the effet of his warrant, and was 1n 
effe&t a continuation of the execution of his office, and under the 
ſame protection of the law, as his coming was. 2. Principally, 
becauſe the conſtable in the beginning of the aſſault, and before the 
man was ſtricken, commanded the peace, and is all one with Yonge's 
caſe. oh 

8. It ſeems, that tho the conſtable had not commanded the peace, 
yet when he and his company came about what the law allow'd them, 
and, when they could not effect it fairly, were going their way, that 
the rioters purſuing them, and killing one, was murder in them all, 
becauſe it was done without provocation, for they were peaceably re- 
tiring; but this point was not ſtood upon, becauſe there was enough. 
upon the former point to convict the offenders, and in the concluſion 
the jury found nine of them guilty, and acquitted thoſe within, not 
becauſe they were abſent, but becauſe there was no clear evidence, 
that they conſented to the aſſault, as the jury thought, and thereupon 
judgment was given againſt the nine to be hanged: anJ note, that the 
award was for the marſhal to do execution, becauſe they were re- 
manded to the cuſtody of the marſhal, and he is the immediate officer 
of the court, and precedents in caſes of judgment given in the king's 
bench have commonly run, Et diftum eft mareſcallo, &c. quod ſaciat 


_ executionem periculo incumbente. (ry | 


At Newgate in Lent vacation, 26 Car. 2. the caſe was thus: five 
perſons committed a robbery about Hounſlow-heath in Middleſex, viz. 
Fackſon and four others, the party robbed raiſed hue and cry, the 
country purſued them, and at Hamp/lead Fackſon one of the five 


(Yr) And thus it was in the caſe,of the 
Althboes, T. 9g. Geo. I. B, R. who were con- 
vitted of a barbarous murder in Pembroke- 
ſhire, at Hereford aflizes, being the next 


Engliſh county; the inditment was re- 


moved by Certiorari into the king's bench, 
in order to argue ſome exceptions, which 


were over-ruled; and after ſome queſtion 
| made, whether they ought, not to be ſent 


Dd2e tprned 


back to Herefordſhire to receive ſentence 
there, the court was of opinion, that they 
had the ſame juriſdiion over fats come 
mitted in Wales, as if committed in the 
next adjacent county in England, and ſo 
they.were ſentenced at the king's bench, 
and were executed by rhe marſhal at Ken 
nington gallows near Sourbevark, | 


| 
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turned upon his putſuers, the reſt being i in the ſame field, and having 
often reliſted the purſuers, and refuſing to yield, killed one of 
the purſuers, by five judges then preſent it was ruled. 1. That 
tits was murder, becauſe the country, upon hue and cry levied, 
are authorized by law to purſue and apprehend the malefaQors ; 
and in this caſe here was a felony done, and a felony done by thoſe 
perſons, that were thus purſued. 2. That altho there was no war- 
rant of a juſtice of peace to raiſe hue and cry, and tho there was no 
conſtable in the purſuit, yet the hue and cry was a good warrant in 
law for them to apprehend the offenders, and the killing of any of the 
purfuants by Fack/en was murder. 3. In as much as all of the rob- 
bers were of a company, and made a common refiſtance, and: ſo one 
animated the other, all thoſe of the company of the robbers that were 
in the ſame field, the at a diſtance from Fack/on, were all principals, 
viz. preſent, aiding, and abetting. 4. That when one of the male- 
faQors was apprehended a little before the party was hurt, that per- 
{on being in,cuſtody when the ſtroke was given was not guilty, unleſs. 
it could be proved, that after he was apprehended he had animated 
Fackſon to kill the party : they had all Judgment of death for the rob- | 
bery, and four of them for the murder. | 

A preſs-maſter ſeifed B, for a ſoldier, and with the affiſtance of C- 
laid hold on him. D. finding fault with the rudtneſs of C. there 
grew a quarrel between them, and D. killed C. By the advice of 
all the judges, except very few, it was ruled, that he was but-man- | 
ſlaughter, 17 Car, 2. (/) 

TI. The third kind of malice OY is in relation to the perſon 
Killing. | F | 

If A. comes to rob B. in his houſe, or upon the highly, or 
otherwiſe, without any precedent intention of killing him, vet if 1 in | 
the attempt, either without or upon the ref; ſtance of B. A. kills B. 
this is murder, Cs. P. C. p. 52. | 

So if mein come to ſteal deer in a park or foreſt, or to rob a warren. 
of conies, 'and the parker, foreſter, or warrener reſiſts and 1s killed, 
this 1s murder'; the lord Dacre's cafe. 

[466] If a priſoner dies by reaſon of dureſs ind hard uſage by 
the goaler, it 1s murder in the gaoler. Co. P. C. p. 52 

So if a ſheriff haye a precept to hang a man for felony, aha he 

beheads him, it is murder, Co. P. C. 1bidem. 


(/) Hugget's caſe, 25 April 1666, at Neqwgate, Kel. gg, 137» To 
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To theſe may, be added the caſes abovementioned, viz. if A. by 
malice forethought ſtrikes at B. and miſſing him ftrikes C. whereof 
he dies, tho he never bore any malice to C. yet 1t 1s murder, and the 
law transfers the malice to the party ſlain ; the like of poiſoning, /ed 
de his ſupra cap. 

See Foſter, 138, 291, 292, 256, 257, 261, 262, 297, 293, 299, 300, 309, 310, 311, 


314, 352z 371. See index to 1 Hawk. P. C. Tit. Malice and Murder, Black, Com. 
lib, iv. Chap. 14. Þ. 198, 199, 200, 2c6, 


_ — ——— 


CHAP. XXXVII. 


Of manſlaughter, and particularly of manſlaughter exempt from 


clergy, by the flatute of 1 Jac. 8. 
ANSLAUGHTER, or ſimple homicide, is the voluntary kill- 


ing of another without malice expreſs or implied, and differs 


not in ſubſtance of the fact from murder, but only differs in theſe en= | 


ſuing circumſtances. 

1. In the degree of the offenſe, murder being aggravated with 
malice preſumed or implied, but manſlaughter not, and therefore in 
manſlaughter there can be no acceſſaries before. 2. In the: form of 
the indictment, the former being always felonice ex malitia precogitatd 
interfecit & murdravit, the latter only felonice interfecit, 3. In the 
point of clergy, murder being by the ſtatute of 23 H, 8. cap. 1. ex- 
empt from the benefit of clergy, but not manſlaughter, 4. In the 
form of the pardon of murder, for tho at common law a pardon of all 
telonies had pardoned murder ; yet by the ſtatute of 13 R, 2. cap. 1. 
the pardon of murder muſt either be by the expreſs word of mu der, 
or elſe it muſt be a pardon of felonica interfeftio with a ſpecial. 
non ob/tante of the ſtatutes of 13A; 3. H. l Fac, Las 8 $ [4 7] 
caſe. (a) 

But the pardon of manſlaughter may be general by the words of 
/eloma or felonica interſettto, and hence it is, that if a man indifted of 
murder obtains a pardon of felony, or felonica interfefio only, and | 


be afterwards arraigned upon an indiftment of murder, he muſt plead 


quoad murdrum & interfeftionem ex malitia precogitatd not guilty, and 


(4) Moor, n, 1033. fo 152, 
Dds as 
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as to the felony and interfe&tion muſt plead his pardon ; and then it 
the jury being charged to inquire of the plea of not guz/ty, find it to 


be only a ſimple felony and intarfeCtion without malice forethought, his 
pardon is to be allowd; and thus upon good deliberation it was done in 
the year 1668. at Norwich, Sir Thomas Potte's caſe, and is purſuant to 
the ſtatute of 13 R. 2. which faith, © That before a pardon of felonies 
6 ſhall be allowed as to murder, it ſhall be inquired by good inqueſt, 
« jf he were ſlain by await or malice prepenſed.” And I remember 
very well in the caſe of Rutaby, 7. 1653. who was indicted of murder 
in Durham, the defendant pleaded a pardon of felonica interfeftio, and 


a genera] on obſtante of al! ſtatutes ; and the attorney general demur- 


red; it was ruled, 1. That the pardon was inſufficient with only a 
general n9n ob/tante, unleſs murder had been containd in the body of 
the pardon by expreſs words. 2. But tho the party was ſo difallowd 
as to murder, yet the priſoner was remitted into Durham to be tried, 


whether guilty of murder, and being ſo found was executed ; but had 


it been found only manſlaughter, he ſhould have been diſcharged, and 
altho his plea of the pardon to the indictment of murder was diſallowd, 
yet it had ſtood good, if the conviction were of manſlaughter : by the 
ſtatute of 1 Fac. cap. 8. © Any perſon that ſhall ſtab or thruſt any 


_ « perſon, that hath not any weapon drawn, or hath not firſt ſtricken 
«« the party, that ſhall fo ſtab or thruſt, if the party die within ſix 


« months, the offender is ouſted of clergy, provided it ſhall not extend 
*« to him, that kills /e defendendo, or by misfortune, or in preſerving 


* the peace, or chaſtizing his child or ſervant. 
[468] This a&t, tho but temporary, is continued till ſome other 


aCt of parliament ſhall be made touching the continuance or 
diſcontinuance thereof. 17 Car. I. cap. 4. 

The uſe hath been in caſes of this nature to prefer two indiaments 
againſt offenders in this kind, viz. one of murder, another upon this 
ſtatute, and put the priſoner to plead to both, and to charge the jury 
firſt with the indiftments of murder, and if they find it not to be 
murder, then to charge them to inquire upon the other bill, becaule, 
if convict upon either, the offender is ouſted of clergy. 

The indictment to put the priſoner from his clergy muſt be rials 


formed purſuant to the ſtatute, viz. that he did with a ſword, &c. 


ſtab the party dead, he having no weapon drawn, nor having ſtruck 


fiſt, otuerwile it will be but a common manſlaughter, and the party 


will have his Ciergy, 


The 
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The inditment need not conclude contra formam /iatuti, no more 
than in burglary or robbery, for the ſtatute doth not make the offenſe 
to be felony, but ouſts the priſoner of his clergy, where the crime is 
ſo circumſtantiated as the ſtatute exprefſeth ; this was agreed in the 
caſe of Page and Harwood. H. 23 Car. 1. B. R.(b) 

But yet it doth not vitiate the indictment, tho it do conclude, Et /c 
interfecit contra formam ftatuti, as was adjudged Trin, 9 Fac. B. R. 
Bradley and Banks (c); and accordingly for the moſt part to this day 
the indictments upon this ſtatute do conclude contra formam ſatutt, 
ſc it is good with or without ſuch concluſion, but it is beſt to follow 
the common uſage, becauſe every man doth not readily obierve the 
reaſon of the omiſſion of that concluſion. 

In the caſe of Page and Harwood, H. 23 Car. l. before cited, theſe 
points were reſolved in the king's bench, v2. 

1, That no man is ouſted of his clergy by this ſtatute, but he that 


| aftually ſtabs, and therefore thoſe, that are laid in the indictment to be 


preſent, aiding, and abetting in ſuch a caſe, ſhall be. admitted to the 
benefit of clergy ; - and therefore, tho the indictment of ſuch G 

a manſlaughter be ſpecially formed upon the ſtatute, and [4 9] 
concludes contra formam flatuti, yet it is a good indictment of man- 
ſlaughter againſt them that were preſent, aiding, and abetting, and 


therefore upon ſuch a ſpecial indictment of manſlaughter upon the 


ſtatute, the priſoner may be convict of fimple manſlaughter, and ac- 
quitted of manſlaughter upon the ſtatute, and the inditment lerves for 
a common manſlaughter, as well as a man upon an indictment of 
murder may be acquitted of murder, and convict of manſlaughter. 
22 Marti, 14 Car. 1. At Newgate ſeflions David Williams was 
indicted ſpecially upon this ſtatute for the death of Francis Marbury 
(4), viz. Quod felonice &c. unum malleum de ferro & ligno, anglice 


an hammer of wood and iron, @ manu ſua dextra erga & ad anteri- 


orem partem cap:tis ip/ius Franciſci felonic? violenter & in furore ſus 
prejecit, & cum malleo predifto ipſum Franciſcur in & ſuper anteri- 
orem partem capitis &c. percuſſit & pupugit, anglice did ſtab and thruſt | 
the ſaid Marbury having no weapon drawn, nor ſtruck firſt, whereof 
he preſently died, & /ic modo & formd predifd interfecit &c. contra 
formam ftatuti &c. The priſoner pleaded not guilty, and a fpccial 
verdict was found, vis. that upon St. David's day the pruvner being 


(5) In this caſe, as reported in Styles fer Bacon. 
86. 1t 1s not agreed to ve ſo, on the con- (c ) Cro. Fac. 283. 
trary ut was denied per Roll, and doubted (4d) H. ones 4326 
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| | a He!hman had a leek in his hat, and there was at the ſame time in 
| waggery a Fack-a-lent in the flirect put up with a leek, and one N:- 
cholas Redman, a porter, ſpake to the priſoner, and pointing to the 
Fack-a-lent ſaid, Look at your countryman, and the priſoner being 
therewith enraged, threw an hammer at Redman to the intent feloni-. 
ouſly to hit him, but miffing him, the hammer did hit Francis Mar- 
bury, whereof he died, & fic prediftus David prefatum Franciſcum 
cum mallea pradifie pupugit & percuſſit, anglice did flab and thruſt, 
the ſaid Francis then not having any weapon drawn, nor then having 
firſt ſtricken the ſaid David ; and it was judged by Bram/ton, Fonesy 
and the recorder Gardiner, that H/illiams was guilty of manſlaughter 
at the common law, ſed non contra formam ſtatuti, ſo that it ſeems 
they thought not this to be a ſtabbing within the ſtatute, being done - 
[470] with the throwing of the hammer, or at leaſt they took this 

4 * killing of Marbury, which was not at all intended by J/:!- 
Liams, to be ont of the ſtatute, tho it excuſed him not for manſlaughter 
at common law. (e}_ | Os A 

The words of the ſtatute are tab or thruft, if the tabbing or thruſt- 

ng were with a ſword, or with a pikeſtaff, it is within the ſtatute, ſo. 
it ſeems, if it be a ſhot with a piſtol, or a blow with a ſward or ſtaff, 
yet quere, for Fones juſtice denied it, 

In A. 5 ack. it was ruled, that if the party ſlain had a cudgel in 
his hand, it is a weapon drawn within this ſtatute, and the priſoner 
was admitted to his clergy at Newgate ; but it ſeems it muſt be in- 

tended of ſucha cudgel, as might probably do hurt, not a ſmall riding- 
rod or cane. | 

In the year 1657. (f) at Newgate before Glynn, who then fat as 
| chief juſtice, a man was indicted upon this ſtatute, and a ſpecial verdict 
found, that a baihF having a warrant to arreſt a man, preſſed early 

| into his chamber with violence, but not mentioning his buſineſs, nor 
the man knowing him to be a bailiff, nor that he came to make an 
an arreſt, ſnatched down a ſword, that hanged in his chamber, and 
ſtabbed the bailiff, whereof he preſently died : there was ſome diverlity 
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(e) Lord chicf juſtice Welt in Mans (f) Byers whether the caſe here meant 
b ridge's caſe, Kel. 131. conrurs with this be not Buckner's caſe, M7. 1655. reported 
j judgment, for that it was not ſuch a wea- in Styles 467, but that, as 1t 1s there re= - 


wy 


on or aft, as is within the ſtatute of ftab- ported, was not the caſe of a bail:ff, but 
Lg: but he is of opinion, that Fil/iams of a creditor, who Rood at the door with 
ought to have been found guilty of murder, a ſword undrawn to keep the debtor in, 
if the indiQment had been ſo laid; for that till they could ſend for a þailift, and was 
there was not a ſufficient provocation to Killed by the dcbior, | 
le{{cn the ollenſe to manſlaughter, AA: Pont 
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of opinion among the judges, whether this were within the ſtatute, 


but at length the priſoner was admitted to his clergy, for tho this caſe 
was within the words of the tatute, and not within the particular EX= 
ceptions, yet it was held, that this caſe was never intended jn the ſta- 
tute, for the priſaner did not know, but that the party came in ta 


rob or kill him, when he thus violently brake into his chamber with 


out declaripg his buſineſs. /g/ 
h | (2) See Kel. 136. 


CHAP, XXXIX. [471] 
Trxcling involuntary homicide, and fit of chance-medley or killing 
per infortunium. 


| ako Longd homicide is the death or hurt of the perſon of a 
EK man againſt or beſides the will of him that kills him. 


And in theſe caſes, to ſpeak once for all, the inditment itſelf muſt. 


find the-ſpecial matter, or in caſe the indictment be of murder or 
manſlaughter, and vpon the trial it appears to the jury it was invo- 
luntary, (as by misfortune, or in his own defenſe) the jury ought to 
find the ſpecial matter, and ſo conclude, Et fic per infortunium, or fe 
defendendo, and not generally, that it was per infortuntum, or ſe de- 
fendendo, becauſe the court muſt judge upon the ſpecial matter, whe- 
ther it be murder, homicide, or per infortunium, or /e defendendo, and 


and the jury is only to find the fact, and leave the judgment thereupon 


to the court; and in ſuch caſe the priſoner muſt not plead the ſpecial 
matter, and ſo juſtify, but muſt plead not guilty, and the ſpecial mat- 
ter muſt be found by the jury, Stam. P. C. Lib. 1. cap. 1. fol 15. 
a. £6, UL. cap. 9. fel. 165. a. for upon the ſpecial matter found, the 
court may give judgment againſt the concluſion of the verdict, as that 
the fact is manſlaughter, tho the concluſion of the yerdiCt be per ans 
fortunium, or ſe defendendo. 44 E, 3. Coron. 94. 

This 1oyoluntary homicide is of two kinds, viz. either 1. When 


t is purely involuntary or caſual, as the killing of a man per infor- 


zunium, or 2, When it is partly involuntary, and partly voluntary, 
but occaſiond by a neceflity, that the law allows, which is commonly 


called homicide ex neceſſitate, as killing a man in his own defenſe, or 


the like; de quibus poſtea, 
| Homicide 


[! 
Q 
i 
: 
; 
; 
| 
2 
] 
* 
e 
| 


472 HISTORIA PLACITORUM CORONZ. 


Homicide per imfortunium is, where a man is doing a lawful a&, 
and without intention of bodily harm to any perſon, and by that at 
death of another enſues, as if % man be ſhooting at buts or pricks, 
and by caſualty his hand ſhakes, and tae arrow kills a by-ſtander _ 
21 H. n. 28.a. 6 E. 4.7. 6. 

Or if a carpenter or maſon in building caſually let fall a piece of 
timber or ſtone, and kills another. 21 H. 1. B. Coron. $9. 

But if he voluntarily let it fall, whereby it kills another, if he gives 
not due warning to thoſe that are under, it will be at leaſt man- 
ſlaughter ; quia debitam diligentiam non adhibuit. 

So if a man be felling a tree in his own ground, and it fall and 
kill a perſon, 1t is chance-medley. 6 E. 4. 7. 

But in all theſe caſes, if it doth only hurt a man by ſuch an acci- 
dent, it is nevertheleſs a treſpaſs, and the perſon hurt ſhall recover his 
damages, for tho the chance excuſe from tony, yet it excuſeth not 
from treſpaſs. 6 E. 4. 7. | 

Regularly he that voluntarily and knowingly intends hurt to ; the 
perſon of a man, tho he intend not death, yet if. death enſues, it ex- 
cuſeth not from the guilt of murder, or manſlaughter at leaſt ; as if 
A. intends to beat B. but not to kill him, yet if death enſues, this is 
not per infortunium, but murder or manſlaughter, as the circumſtances 
of the caſe happen. 

And therefore I have known it ruled, that if two men are playing 
| at cudgels together, ar wreſtling by conſent, if one with a blow or 
fall kill the other, it is manſlaughter, and not per infortunium, tho 
Mr. Dalton, cap. 96. (a) ſeems to doubt it; and accordingly it was 
reſolved P. 2 Car. 2. by all the judges upon a ſpecial verdict from 
Newgate, where two friends were playing at foils at a fencirlg ſchool,- 
one caſually kild the other ; reſolved to be manſlaughter. 

_ Sir Fohn Chicheſter, and his man-ſervant, whom he very well loved, 
were playing together, the man had a bedſtaff in his hand, and Sir 
7ohn had his rapiet in the ſcabbard, Sir Fo/n, according to the uſual | 
{ſport between them, bids his man guard his thruſt or paſs, which he 
” was making at him with his rapier in the ſcabbard, the ſer- 

[473] vant with the bedſtaff brake the thruſt, but withal ſtruck off 
the chape of the ſcabbard, whereby the end of the rapier came out of 
the ſcabbard, but the thruſt was not ſo effectually broken, but the 
end of the rapier prickt the ſervant in the groin, whereof he died: 


(a) New Edit. caps 143, + 479+ ; 
voir 
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Sir Foh Chicheſter was for this indicted of murder, and tried at the 
king's bench bar, where all this evidence was given ; and it was ruled, 
1, That it was not murder, tho the aCt itſelf was not lawful, becauſe 
there was no malice or ill will between them. 2. That it was not 
| barely chance-medley, or per infortun:um, becauſe altho the a, which 
occaſioned the death, intended no harm, nor could it have done harm, 
if the chape had not been ſtricken off by the party kild, and tho the 
parties were in ſport, yet the aCt itſelf, the thruſting at his ſervant, 
was unlawful, and conſequently the death, that enſued thereupon, 
was manſlaughter, and was accordingly found and adjudged, which 
I heard 23 Car. I. {b), 11 H. 7. 23. a. Ketw. 108, 136. 

| But if two play at barriers, or run a-tilt without the king's come 
mandment, and one kill the other, it is manſlaughter ; but it it be by 


the king's command, it is not felony, or at moſt per znfortunmm. 11. 


H. 7. 23. B. Coron. 229. Dalton, cap. 96. Co. P. C. p. 56. (c) 

If 4. comes into the wood of B. and pulls his hedges, or cut his 
wood, and B. beat him, whereof he dies, this is manſlaughter, be- 
cauſe, tho it was not lawful for A. to cut the wood, it was no. law- 
ful for B. to beat him, but either to bring him to a juflice of peace, 
or puniſh him otherwiſe according to law. | 

But if a ſchool-maſter corre& his ſcholar, or a maſter his ſervant, 
or a parent his child, and by ſtruggling. or otherwiſe, the ] 
child or ſcholar, or ſervant die, this is only per infortunium, [474 
Crompt. Fuſt. 28. b. 


But this #s to be underſtood, when it happens only upon moderate 


correQtion, for if the correction be with an unfit iniirument {4}, or 
too outragious, then it is murder, as it happend in a caſe at Norwich 


aſhzes 1670. where the maſter ſtruck a child, that was his apprentice, 


with a great ſtaff, of which it died, it was ruled murder. 
Several perfons come, to enter the houſe of 4. as treſpaſſers, A. 
ſhoots and kills one, this is manſlaughter, otherwiſe it had been, if 


they had entered to commit a felony. Crompt. de Pace, fol. 29. a. 


Harcourt's caſe. 


b) Aleyn 12, This ſeems a very hard 
Cale, and indeed the foundation of 1t fails, 
for the puſhing with a {word in the ſcab- 
bard by conſent ſeems not to be an unlaw- 
ful aft, for it is not a dangerous weapon 
likely to occaſion death, nor did it do ſo 
mn this caſe but by an unforeſeen accident, 
and therein differs from the caſe of juiting, 


(or prize-fighting) wherein ſuch weapons 


are made ule of, as are kitted, and likely to 


give mortal] wounds. 


(c, Brocke, aficr having taken notice of 
this as Fineux's opinion, tays, That oiher 


Jultices m the time of Henry VI Lt. dived 


this, and held it felouy to K1il a tan mm 
julting, or ſporting after that manuer. twle 
withſtanding the king's command, f fuc> 
command is againſt lucy. 
(d , As with a bar of iron, or a {word, 
Or a great cudgel, Ke, 64, 133; 
But 
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But in the caſe of Levet indifted for the death of Frances Freeman, 
the caſe was, That H7{llam Levet being in bed and aſleep in the night 
in his houſe, his ſervant hireq Frances Freeman to help her to do her 
work, and about twelve of the clock in the night the ſervant going 
to let out Frances thought ſhe heard thieves breaking open the door, 
ſhe therefore ran up ſpeedily to her maſter, and informed him, that 
ſhe thought thieves were breaking open the door, the maſter riſing 
ſuddenly, and taking a rapier ran down ſuddenly, Frances hid herſelf 
in the buttery leſt ſhe ſhould be diſcovered, Levet's wife ſpying Frances 
m 'the buttery, and not knowing her cried out, Here they be that 
would undo us : Levet runs into the buttery in the dark, not knowing 
Frances, but thinking her to be a thief, and thruſting with his rapier 
before him hit Frances in the breaſt mortally, whereof ſhe inſtantly 

died : this was reſolved to be neither murder, nor manſlaughter, nor 
felony : vide the caſe cited by juſtice: Foxes, P. 15 Car, 1. B. R. and 
Croke, n. 1. (in Cook's caſe { e) for killing a bailiff, that broke a win- 
dow to execute a Capzas, which was judged to be manſlaughter ;) 
where the book ſays it was not felony, quere whether it be not homi- 
cide by mifadventure, for the party kild was in truth no thief, tho 
miſtaken for one, and tho it be not homicide voluntary, yet it ſeems 
to be per infortunium. | h 
Ne If a man knowing that people are paſſing along the ſtreet 

[475] throws. a ſtone, or ſhoots an arrow over the houſe or wall 

with intent to do hurt to people, and one is thereby lain, this is mur-- 
der, and if it were without ſuch intent, yet it is manſlaughter, and 
not barely per :nfortunium, becauſe the aCt itſelf was unlawful ; but 
if the man were tiling an houſe, and let fall a tile knowingly, and 
gave warning, and yet a perſon is kild, this is per infortunium, but if 
he gave not convenient warning, it is manſlaughter, quia non adhibuit 
dcbitam diligentiam. (f) ED 

If A. in his own park ſhoot at a deer, and the arrow glancing 
againſt a tree hits and kills B. this is homicide per znfortunity, bc- 
cauſe it was lawful for him to ſhoot in his own park. 

But if 4. without the licence of B. hunts in the park of B, and 
his arrow glancivg from a tree killeth a by-ſtander, to whom he in- 
tended no hurt, this is manſlaughter, becauſe the act was unlawful. 


e) Cro. Car. 538. W, Foncs 429» place of reſort, for then, tho he ſhould cry 

F) This is upon ſuppoſition, that the out firſt, it is manflayghter, See Hyull"s cate 
huuſe do not ſtand near an highway or 1664+ Kcl. 4% $1 
EE | - $9 
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So if A. throws a ſtone at a bird, and the ſtone ſtriketh and killeth 
another, to whom he intended no harm, it is per infortunium 
But if he had thrown a ſtone to kill the poultry or cattle of B. and 
| the None hit and kill a by-ſtander, it is manſlaughter, becauſe the at 
was unlawful, but not murder, becauſe he did it not maliciouſly, or 
with an intent to hurt the by-ſtander. 
By the ſtatute of 33 H. 8. cap. 6. © No per ſon not having lands, 
« tfc. of the yearly value of one hundred pounds per annum may 
« keep or ſhoot in a gun upon pain of forfeiture of ten pounds.” 


Suppoſe therefore ſuch a 'perſon not qualifed ſhoots with a gun at 


a bird, or at crows, and by miſchance it kills a by-ſtander by the 
breaking of the gun, or ſome other accident, that in another caſe 
would have amounted only to chance-medley, this will be no more 
thaa chance medley in him, for tho the ſtatute prohibits him to keep 
or uſe a gun, yet the ſame was but malum profubitum, and [ 6] 
that only under a penalty, and will not inhanſe the effect 4+] 
| beyond its nature. 

A. having deer frequenting lle corn-field out of the precinCt of any 
foreſt or chace ſets himſelf in the night-time to watch in a hedge, and 


ſets B. his ſervant to watch in another corner of the field with a gun 


charged with bullets, giving him order to ſhoot, when he hears any 


buſtle in the corn by the deer, the maſter himſelf 1improvidently ruſhes 


into the corn, the ſervant ſuppoſing it to be the deer ſhoots, and there- 
by kills his maſter in the night, this is neither. petit treaſon, murder, 
nor manſlaughter, but chance-medley, for the ſervant was miſguided 
by his maſter's own direction, and was 1gnorant, that it was any thing 
elſe but the deer. This was my opinion in a caſe happening at Peter= 
borough ſeſſion ; but it ſeemed to me, that if the maſter had not given 
ſuch direQtion, that was the occaſion of his miſtake, it would have 
been manſlaughter to have ſhot at a man, tho by miſtaking it for the 
deer, becauſe he did not adhibere debitam diligentiam to diſcover his 
mark, but ſhot directly at the Frome of a man, tho miſtaking it for 
a deer. 

A. drives his cart careleſly, and it runs over a child in the {treet, if 
A. have ſeen the child, and yet drives on upon him, it is murder ; but 
af he ſaw not the child, yet it is manſlaughter ; but if the child had 
run croſs the way, and the cart run over the child before it was poſ- 
lible for the carter to make a ſtop, it is per mfortunium, and accord- 
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ingly this diretion was given by us at Newgate ſeſhons in 1672. and 
the carter convict of manſlaughter. 

If a man or boy riding in the ſtreet whip his horſe to put him into 
ſpeed, and run over a child 4nd kill him, this is homicide, and not 
per infortunium, and if he had rid ſo in a preſs of people with intent 
to do hurt, and the horſe had kild another, it had been murder in 
the rider. 

But if a man or as be riding in the ret, and a by-ſtander whip 
the horſe, whereby he runs away againſt the will of the rider, and in 
Has courſe runs over andgk1lls a child or man, it 1s chance-medley 

_, only. and in that caſe the jury ought not to find him xv? 
[477] guilty generally, but the ſpecial matter; but yet, becauſe the 
coroner's inqueſt, which ſtood untraverſed, had found the ſpecial 
matter, the court received the verdict of not guilty upon the indi- 
ment by the grand inqueſt of murder, and the party confeſſed the in- 
dictment by the coroner, and had his pardon of courſe, and this was 


| ſaid by Lee ſecondary to be the courſe at : Newgate 1 Sept. 16 Car. 2. 


Richard Pretty's caſe. 

Tho the killing of another perſon per -—Dema be not in truth 
felony, nor ſubje&ts the party to a capital puniſhment, and therefore 
uſually in ſuch caſes the verdict concludes, guod interfecit per infor- | 
tunium, & non per felonam, yet the party forfeits his goods, and tho 
he ought to have qua/? de jure a pardon of courſe upon the certificate 
of the conviction, yet he 1s not to be diſcharged out of priſon, bg 
bailed till the next term of ſeflions to ſue ont his pardon of courſe, for 
tho it was not his crime, but his misfortune, yet becauſe the king 
hath loſt his ſubjeQ, and that men may be the more careful, he for- 
feits his goods, and is not preſently abſolutely mo of his im- 
priſonment, but bailed, ut ſupra. 

And fo ſtrift was the judicial law of the Fews in relation to the 
life of man, that even in this caſe the avenger of blood might Kill 
the manſlayer per infortunium before he got to the city of refuge, 


Deut. XIX. 5, 6. 


3 Wilſon, 407, 408, Foſter, 262, 263, 259, 280, 299. Keil, 40+ 


CHAP. 
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CHAP. XL. 
Of manſlaughter ex neceſſitate, and fir/? ſe defendendo. 


COME to thoſe homicides that are ex neceſſitate, and this neceſ- 

ſity makes the homicide not ſimply voluntary, but mixed, partly 
yoluntary and partly involuntary, and 1s of two kinds. 

1. That neceffity, which is of a private nature. 

2. That necefſity, which relates to the public juſtice and ſafety. 

The former is that neceſſity, which obligeth a man to his own 
defenſe and ſafeguard, and this takes 7 theſe inquiries, 1. What may 
be done for the ſafeguard of a man's own life. 2. What may be done 
for the ſafeguard of the life of another. 3. What may be done for 
the ſafeguard of a man's goods. 4. What may be done for the ſafe- 
guard of a man's houſe of habitation. 

TI. As touching the firſt of theſe, v:z. homicide in defenſe of a 
man's own life, which is uſually ſtyled /e defendends. 

It is generally to be obſerved, that in caſe of any inditment or 
charge of felony the priſoner cannot plead any thing by way of 
juſtification, as that he did it in his own defenſe, or per nfortuntum, 
but muſt plead not guilty ; : and upon his trial the ſpecical matter 
1s to be found by the Jury, and thereupon the court gives Judg- 
ment. 
| Homicide /e defendendo is of two kinds. 

1. Such, as tho it excuſeth from death, yet it oxculath not the 
forfeiture of goods, nor is the partv to be abſolutely diſcharged out 
of priſon, but bailed, and to purchaſe his pardon of courſe. 

2. Such as wholly acquits from all kinds of forfeiture. 

Firſt, therefore, of common homicide /e defendendo. PLP 

Homicide /e defendendo is the killing of another perſon (479] 
in the neceſſary defence of himſelf againſt him that afſaults him. 


In this caſe of homicide /+ defendendo, there are theſe circumſtances 
obſervable. 


. 1. Its not neceſſary that the party killed be the firſt aggreſſor i 


or aſſailant, or of his party, tho commonly it holds. 

There 1s a malice between. 4. and B. they appoint a time and 
place to fight, and meet accordingly, A. gives the firſt onſet, B. re- 
treats as far as he can with ſafety, and then kills 4, who had other- 

_ wile 


| 
| 
| 


| Cromp. 28. &. 
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wiſe killed him; this is murder, for they met by compact and deſign; 
and therefore neither ſhall have the advantage of what they themſelves 


each of them created. 


There is malice between *. and B. they meet caſually, A. aſſaults ; 
B. and drives him to the wall, B. in his own defenſe kills A. this is 


fe defendends, and ſhall not be heightened by the former malice into 


murder or homicide at large, Cop/tan's caſe cited Crompt. de Pace 21. 
b. and Dalt. cap. 98. (a), for it was. not a killing upon the account of 
the former malice, but upoti a neceffity impoſed upon him by the 


aſſault of 7. 


A. aſſaults B. and B. preſently thereupon ſtrikes A. without flight, 
wheteof A. dies, this is manſlaughter in B. and not ſe defendendo, 43. 
Afz. 31 but if B. fitikes 4. again, but not mortally, and blows 
paſs between them, and at length B. retires to the wall, and being 
prefſed upon by A. gives him a mortal wound, whereof A. dies, this 
is only homicide /e defendends, altho that B. had given divers other 
ſtrykes, that were not mortal before he retired to the wall, or as far 
as. he could. Stamf. P. C. Lib. 1. cap. 1. fol. 15. a. Dalt. cap. 98. 


But now ſuppoſe, that A. by malice makes a ſudden affault upon 
B. who ſtrikes again, and purſuing hard upon A. A. retreats to the 


wall, and in ſaving his own life kills B. ſome have held this to be 
- murder, and not /e defendendo, becauſe A. gave the firſt afſault, 


Cromp. fol. 22. b. grounding upon the book of 3 E. 3. tin. North. 


19 Coron. 281. but Mr. Dalton, ubi ſupra, thinketh it to be /z 
[480] defendendo (b }, tho 4. made the firſt aſſault, either with or 
Without malice, and then retreated ; therefore the book of 3 E. 3. 


(2) New Edit. cap. 150. þ. 434. 

(4) The caſe here referred to in Dalton 
is the caſe of an affray, (which is likewiſe 
the cale put by Stamferd) of this he ſays 
there was a ditterence of opinions, but de- 
livers no opinion of his own ; but as to the 
caſe here put by our author of a malicics 
aſſault, which he afterwards mentions, he 
lecms plainly to be of the contrary opinion, 
and to think it murder ; nor do I ce an 
thing in Corcrs. 284, 287. that could occa- 
ion any doubt about this matter, or any 
way relates to this caſe, tor both thoſe caſes 
(which feern to be but one and the fame) 
were of an affray, in which he that ſtruck 
firſt, was the patty killed, and the party 
killing tuck not at. all, rift after he had 
fled as far as he could, and was neccfſitated 


to do it in his own defenſe; ſo that the rea- 
ſon aſhgned by our author for demanding 
the queſtion of the jury is grounded on a 
miſtake; that, which to me ſeems the rea- 
fon of putting that queſtion to the jury, 1s 
this, the jury had found the fat ſpecially, 
but had not drawn any general concluſion 
from it, the queſtion was therefore aſked, 
that they might make the uſual conclufion, 
unde dicunt, quod praediftus A. (the detend- 
ant) ſe deſender:40 praediftuni B. (the deceal- 
cd) interfecit, & non per feloniam aut malt - 
am procogitatamy which was done accord- 
ingly ; and therefore in the firſt of thoſe 

laces, wiz. Coron. 284, the uſual conclu- 
ion being inſerted, 'no notice 3s taken of 
the queſtion put to the jury. 


Corone 
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Coron. 284, 287. which occaſioned the doubt, is to be examined, 
which is thus. De 

It ſeems to me, that if 4. did retreat to the wall upon a real in- 
tent to ſave his life, and then merely in his own defenſe killed B. 
that it is /e defendendo, and with this agrees Stamf, P. C. Lb. I. cap. 
1. fel. 15. a. But if on the other fide 4. knowing his advantage of 
ſtrength, or {kill, or weapon, retreated to the wall merely as a 
defign to proteCt himſelf under the ſhelter of the law, as-in his own 
defenſe, but really - intended the killing of B, then it is murder, or 
manſlaughter, as the circumſtance of the caſe requires, and that was 
the reaſon, why the judges demanded of the jury 3 E. 3. whether he 


Eilled B. of malice, ox otherwiſe to ſave himſelf, and when the jury 


anſwered, 1t was to fave his life, he was remitted to priſon to have 


2. In homicide /e defendendo, there ſeems neceſlary ſome aft to 


| be done by the party killing, for if he be merely paſhve, this will 
make it only a killing per infortunium. 


_ A. aſſaults B. who flies to the wall, FR falls, holding his ſword 


knife or pike in his hand, A. runs violently, or falls upon the knife 
of B. without any thruſt or ſtroke offered at him by B, and thereupon 


dies, this 1s death per nfortunum, and ſome have ſaid, that . _ - 
in this caſe A. is felo de fe, de quo antea, vide Stamf, P. C. (48 Ji 
Lib. 1. cap. 1. þ. 16. & libros ibi. 

8. Regularly it is neceſſary, that the perſon that kills another in 
his own defenſe, fly as far as he may to avoid the violence of the 
aſſault before he. turn upon his aſſailant ; .for tho in caſes of hoſtility 
between two nations It is a reproach and piece of cowardice to fly 
from an enemy, yet in caſes of aſſaults and affrays between ſubjects 


under the fame law, the laws own not any ſuch point of honour, be- 


cauſe the king and his laws are to be the vindices znjuriarum, and firi- 


vate perſons are not truſted to rake capital revenge one of another. 


| But this bath ſome exceptions. 

1. In reſpeCt of the perſon killing. oY 
It a gaoler be aſſaulted by his priſoner or if the ſheriff or his 
miniſter be aflaulted in the execution of his office, he is not bound to 
give back to the wall ; but if he kills the aſſailant, it is in law ad- 
Judged /e defendendo, tho he gives not back to the wall ; the like of 
a conſtable or watchman, for they are miniſters of juſtice, apd under 
Ee | a more. 
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A more ſpecial protetion in the execution of their office, than Pri 
vate perſons. Co. P. C. p. 56. 9 Co. Rep. 68. b. Mackally's caſe. 

But if the prifoner makes no reſiſtance, but flies, yet the officer 
either for fear that he, or ' ſome other of his party will reſcue the 
priſoner, ftrikes the priſoner, whereof he dies, this is murder, for | 
here was no aſſault firſt made by the priſoner, and ſo it cannot be 
fe defendendo 1n the officer. | 

And here is the difference between civil actions and felonies. 

If a man be in danger of arreſt by a Cap:as in debt or treſpaſs, and 
he flies, and the bailiff kills him, it is murder ; but if a felon flies, 
and he cannot be-otherwiſe taken, if he be killed, it is no felony, and 
in that caſe the officer ſo killing forfeits nothing, but the perſon ſo 
aſſaulted and killed forfeits his goods. 

9. In relation to the perſon killed. | | 

If a thief aſſaults a true man either abroad or in his houſe to rob 
or kill him, the trae man 1s not bound to give back, but may Kill 


the aſſailant, and it is not felony. Co. P. C. þ. 56. 
- 3. In reſpect of the manner of the affault. 


| [482] If A. aſſaults B. ſo fiercely, that B. cannot ſave his life 


he gives back, or if in the aſſault B. falls to the ground, whereby 


he cannot fly, in ſuch caſe if B. kills A. it is /e defendendo, Co. P. 
C. þ. 56. but now here will be occaſion to reſume the former 
debate, where the firſt aſſailer may be ſaid to kill the affailed /z 


defendendo. 
If 4. affaults B. and B. thereupon reaffaults A. and 4. really flies 


to avoid the aſſault of B. who purſues him, and then A. being 
driven to the wall turns again and kills B. it ſeems this may be /e 
defendendo, as hath been ſaid ; for it appears de fatto, that A. fled 


trom the aſſault of B. till he could fly no farther, 

But if 4. aflaults B. firſt, and upon that aſſault B. re-aſſaults . 
and that ſo fiercely, that 4. cannot retreat to the wall or other non 
ultra without danger of his life, nay, tho A. falls upon the ground 
upon the aſſault of B. and then kills B. this ſhall not be interpreted 
to be /e defendendo- (c), but to be murder, or ſimple homicide, 
according to the circumſtances of the caſe, for otherwite we ſhould 


2s Oo! Bereuls his fat not being voſuntary, faulted cannot ſafely quit the adrantag he 
as a flight 1s, it does not appear, that he de= has got. 
clined fighting, {0 that the party firſt aſe 


| have. 
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have all caſes of murders or manſlaughters by way of dais 
turned into /e defendendo. _ 

The party affaulted indeed ſhall, by the favourable interpretation 
of the law, have the advantage of this neceffity to be interpreted as 
a flight (4) to give him the advantage of /e defendendo, when the 
neceſſity put upon him by the aſſailant -makes his flight impoſlible ; 
| but he that firſt aſſaulted hath done the firſt wrong, and brought 
upon himſelf this neceflity, and ſhall not have advantage of his own 
wrong to gain the favourable interpretation- of the law, that that 
neceſſity, which he brought upon himſelf, ſhould, by way of inter- 
| pretation, be accounted a flight to ſave himſelf from the guilt of 

murder or manſlaughter. 

If A. after the aſſault, had really aid bond fide fled from 

B. or that they had been parted by by-ſtanders, that had [483] 
given a kind of interruption to the affray, and a declining of any 
farther affray by B. and therefore when B. purſues him to kill him, 
_ and A. after his flight, upon neceflity of ſaving his lite, kills B. this 
3s apparent to be /e defendendo ; but when it is done altogether with- 
out any interval of flight or parting, and B. that was firſt aſſaulted, 
gains the preſent advantage by his ſtrength, courage or fortune, to 
preclude the flight of 4. and then . kills him, this ſeems to ve man= 
laughter, and not /e defendendo. 
_ Andit muſt be obſerved, that the flight to gain the advantage of 
| fe defendendo to the party killing, muſt not be a feigned flight, or a 
flight to gain advantage of breath, or opportunity to fall on a freſh, 
as fighting cocks retire to gain advantage, but it muſt be a flight from 
the danger, as far as the party can, either by reaſon of ſome wall, 
ditch, company, or as the fierceneſs of the a{lailant will permit. 

In Fleet freet A. and B. were walking together, Þ. gave ſome pro- 
_ voking language to 4. who thereupon gave B. a box on the ear, they 
_ Cloſed B. was thrown down, and his arm broken, he ran to his 
brother's houſe preſently, which was hard by, C. his brother, 
taking the alarm, came out with his {word drawn and made towards 
A. who retreated ten or twelve yards, C. purſued him, 4. drew his 
ſword and made a pafs at C. and killed him ; A. being indicted at 
Newgate ſceſhons. for murder, the court directed the jury upon the 


(4d) Not the law eſteems this FR EA to > vt: it of him; but excuſes him 1a the 
be a flight, but the party not haying op- ſame manner, as if he had lcd. 
Portunity of flying, 'the law does not re- | 
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trial to find this manſlaughter, not inuider, becauſe upon a ſudden 
falling out ; not /e defendendo, partly becauſe A. made the firſt breach 
of the peace by ſtriking B. and partly becauſe, unleſs he had fled as 
far as might be, it could not, by way of interpretation, be ſaid to 
be in his own defenſe : and it appeared plainly upon the evidence, 
that he might have retreated out of danger, and his ſtepping back 


was rather to have an opportunity to draw his ſword, and with 
-" more advantage to come- upon C. than to avoid him ; and acecord- 


ingly, at laſt, it was found manſlaughter 1671. at Newgate. 
II. I come to the ſecond conſideration, namely, what the 
[484], offenſe is, if a man kills another in the neceſſary ſaying 
of the life of a man aſſaulted by the party flain. 
_ 4. affaults the maſter, who flies as far as he can to wvoid death, 
the ſervant kills A. in defenſe of his maſter ; this is homicide defen- 
dendo of the maſter, and the ſervant ſhall have a pardon of courſe, 


_ 21 H. 7. 39. a. but if the maſter had not been driven to that ex- | 


tremity, it had been manſlaughter at large in the ſervant, if he had 
no precedent malice in him. Plawd. Com. 100. : & 
The like law had been for a maſter killing. in the neceſſary de- 


' fenſe of his ſervant, the huſband in the defenſe of the wife, the 
wife, of the huſband, the child of the parent, or the parent of the 


child, for the aCt of the affiſtant ſhall have the ſame conftruftion. 
mm ſuch caſes, as the a& of the party affiſted ſhould have had, if it 


had been done by himſelf, for they are in a mutual relation one to 


another. 
If A. and B. and C. be of a company together, and walking In 


the field C. affaults B. who flies, C. purſues him, and is in danger 


to kill him, unleſs preſent help, 4. thereupon kills C, in defenſe of 
the life of B. it ſeems that in this cafe of ſach an inevitable danger 


of the life of B. this occiſion of C. by A. is in nature of /e defendendo, 
ÞHut then it muſt appear plainly by the circumſtances of the caſe, 


as the manner of the aſſault, the weapon with which C. made the 
aſſault, &c. that the imminent danger of the tife of B. be porn: 
and evident. 

And the reaſon ſeems to be, becauſe every man is bound to ufe 
all poſſible. lawful means to prevent a felony, as well as to take the 
felon, and if he doth not, he is liable to a fine and impriſonment, 
therefore if B. and C. be at ftrife, 4. a by- ſtander, is to uſe all 


lawtul means that he may, without hazard of himſelt, to part them ; 
and 
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and the very relation of acquaintance, and mutual ſociety between. 
A. B. and C. ſeems to excuſe the fat of 4. in the neceflary fſafe- 
guard of the life of B. from the crime of {imple homicide ; tamen 
queare. | 

If A. be travelling, and B. comes to rob him, if C. falls into the 
company, he may kill B, in defenſe of A. and therefore much more, 
| if he come to kill him, and ſuch his intent be apparent, for 

in ſuch caſe of a felony attempted, .as well as of a felony [48s ] 

committed, every man is thus far an officer, that at leaſt his killing 
of the attempter in caſe, of neceſſity puts him in the candition of 
ſe defendendo in defending his neighbour ; | but of this more here- 
after. 

A. makes an aſſault upon B. a woman or majd with intent to ra- 
viſh her, ſhe kills him in the attempt, it 1s /e defenden.{o becauſe he 
intended to commit a felony. Dalt. cap. 98. p. 250. 

And fo it is if C. the huſband or father of B. had killed him in the 
attempt, if it could not be otherwiſe prevented ;- but if it might be 
otherwiſe prevented, it is manſlaughter ; therefore circumſtances muſt 
guide 1n that caſe. | 
| UL. I come to conſider, what the offenſe 3 is in killing him that 
takes the goods, or doth injury to the houfe ar poſſeſſion of another. 

And herein there will be many diverſitjes, as firſt, between a 
treſpaſſing aft and a feloniaus act, and between felonious acts them- 
ſelves, 

It A, pretending a title to the goads of B. KOT them away from 
B. as a treſpaſſer, B. may juſtify the beating of 4. but if he beat 
him ſo. that he dies, it is neither juſtifhable, nor within the privi- 
lege of /e defendendo, but it is manſlaughter. Dalt. cap. 98. p. 251. 

A. is in polſeſhon of the houſe of B. B. endeayours to enter upon 
him, 4. can neither juſtify the aſſault nor beating of B. for B. had 
the right of entry into the houſe, but if A. be in poſſeſſion of a houſe, 
and B. as a treſpaſfer enters without title upon him, 4. may not beat 
him, but may gently lay his hands upon him to put him out, and 
if B. reſiſts and aſſaults A, then A. may jaitfy the ny af him, 
as: of his own aſſault. 

But if 4. kills him in defenſe of his hauſe, it is neither juſtifiable, 
nor within the privilege of /+ defendendo, for he entered only as a 
treſpaſſer, and therefore it is at leaſt common manſlaughter : this 
Was Harcourt s caſe Crompt, 21. @. who being in gon of a houſe 

Be 3 cd 
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by title, as it ſeems, A. cadeavoured to enter and ſhot an arrow at 

them within the houſe, and Harcourt from within. ſhot an 

[4 85 ] arrow at thoſe that woull have 

entered, and killed one of 

the company, this was. ruled manſlaughter, 5 Eliz. and it was not 

fe defendendo, becauſe there was no hem of his lite from them 
without. 

But if 4, had entered into the houſe, and Harcourt had gently laid 
his hands upon him to turn him out, and then 4. had tarned upon 
him, and afſauked him, and Harcourt had killed him, "it had been 
fe defendendo, and fo it had been if A. had entered upon ' him, and 
aaulted him firſt. tho he intended not to kill him, yet if Harcourt 
had thereupon killed A. it had been only /e defendendo, and not man- 
ſlaughter, tho the entry of A. was not with intent to murder him, but 
only as a treſpaſſer to gain the poſſeſhon, 3 FE. 3. Coron. 35. Cromp. 
27. b. and it ſeems to me in ſuch a caſe Harcourt, being in his own 
houſe, need not fly as far as he can, as in other caſes of f /e defendendo, 
for he had the proteQtion of his houſe to excuſe him from flying, 
| for that would be to give up the poſſcftion of his mouſe to hs adver- 
fary by his flight. | 

A. commits adultery with B. the wife of C. who + comes up and 
takes them in the very a&, and with a ſtaff kills the adulterer upon 
the place ; this is manflaughter, and neither murder, nor under the 


privilege of /e defendendo : but if A. had been taken by C. in the very 


attempt of a rape upon the wife, and ſhe crying out, her huſband 
had come and killed A. in the at of his ravithment, it had been 
within the privilege of /z defendends, becauſe it was a felony ; the 
former caſe was adjudged manſlaughter by the court, B. R. Md. 23. 
Car. 2. (d). 


Now concerning felonies, as there is a Aifference. between them 


and treſpaſſes, ſo there is a difference among themſelves! in relation 
to the point of /e defendendo. 
If a man come to take-my goods as a treſpaſſer, I may juſtify the 


beating of him in defenſe of my goods, as hath been ſaid ; but if [ 


Kill him, it is manflaughter, 

But if a man comes to rob me, or take my LIME as a Salon, and 
it my reſiſtance of his attempt I kill him, it is me defendendo at leaſt, 
and 1 in ſome caſes not {o much. 


; ” 


_ (4) Manning $ A Raym. 212. ” they ſaid there could not be a a greater pro- 
When he was to be burnt in the hand, the vocation, - - 
eourt directed it to be done gently, becauſe 
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At common law, if a thief had aſſaulted a man to rob him, and 
he had kild the thief in the affault, it kad been fe defendendo, but yet 
he had forfeited his goods, as ſome have thought, L Co. Rep. $2. b. 
tho other books be to the contrary. 26 A{}iz. 32. 

But if A. had attempted a burglary upon the houſe of B. to the 
:ntent to ſteal, or to kill him, or had attempted to burn the houſe of 
B. if B. or any of his ſervants, or any Within his houſe had ſhot and 
kild 4. this had not been ſo much as felony, nor had he forfeited ought 


for it, for his houſe is his caſtle of defenſe, and therefore he may juſ- 


tify aſſembling perſons for the ſate-guard of his houſe. 21 H. 7. 39. a. 
11 Co. Rep. 82. b, 5 Co. Rep. 91. 6. 26 4/ſiz. 23. 3 E. 3. Coron. 330. 
But otherwiſe it is, as hath been faid, in caſe of a treſpaſſing entry 
into the houſe claiming a title, and not to commit felony. 
But now by the ſtatute of 24 H. 8. cap. 5. © If any perſon attempts 


'« any robbery or murder of any perſon in or near any common high- 


« way, cartway, horſeway, or footway, or in their manſion houſes, 
* or do attempt to break any manſion-houſe in the night-time, and 
«*« ſhall happen to be kild by any perſon or perſons, &c. (tho a lodger 
& or ſervant) they ſhall upon their trial be acquitted and diſcharged in 
* like manner, as if he had been acquitted of the death of ſuch per- 
* fon,” P. 1% Gar..1:: Cooper's calc. (e}, _ 


This ſtatute was to remove a doubt, and was declarative and enaQ- 


_ Ing, and puts the killing of a robber in or near the highway, &c. in 
_ the ſame condition with one, that intends to rob or murder in the 


dwelling-houſe, and exempts both. from foriciture, and hath ſettled 
the doubt. 


And upon this ſtatute it was, that when there was malice between 


A. and B. and they had fought ſeveral times, and after met fuddenty 


in the ſtreet near Ludgate, and A. faid he would fight him, B. de- 


clined it, and fled to the wall, and called others to witnels it, and A. 


purſued him, and ſtruck him firſt, and B, in his own defenſe kild him, 

he was acquit from any forfeiture by the ſtatute of 24 #. 8. cap. 5. 

15 Eliz. Cromp. 27. b. Copſtan' s caſe : but upon this ſlatute 

theſe things are obſervable. [488] 
1. It extends not to the caſc of a bare treſpaſſing entry into a houſe» 

but only to ſuch an entry or attempt as is intended to 'be for murder 

or robbery, &c. or ſome ſuch felony, and therefore the caſes of tre{- 


paſſes, either in houſes or near highways, are left as before. 


(e) Cro, Car, $444 
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g. It ſeems. that it extends not to indemnify the killing of a felon, 
where the felony is not accompanied with force, for it ſpeaks of rob- 
bery, therefore the killing of one that attempts to pick my pocket, js 
not within the aCt, for there i 1s'no ſuch neceſſity ; indeed, if any felon, 
after a felony committed, doth refiſt thoſe, that endeavour to appre- 
hend him, op fly, and be kild, this killing is no felony, but that is 
upon another account, for this ſtatute hath relation only to wg 
my or in the felony committed, not after. 

. It ſpeaks only of breaking the houſe in the 1ig/i-time, fo that 
it be it extends nat to a breaking the houſe in the day-time, unleſs 
it be ſuch a breaking, as imports, with it IP” cbs OT an 1N- 
tention, or attempt thereof. 

4. "Tho the ſtatute ſpeaks not of burning mt yet hs, hat at- 
tempts the wilful burning of a houſe, and is kild in that attempt, is 
free from forfciture, without the aid of this ſtatute, as "_— 26 
Aff £. 23. 

By the judicial law, Exod. xxit. 2, 3. If a thief be found breaking 
up, and he be ſmitten that he die, no blood fhall be fhed for him, but if 
the ſun be riſen upon him, there ſhall blood be ſhed for him, for he ſhould 
make reſtitution, and if he have nothing, he ſhall. be ſold for his theft : 
and by the Roman law of the twelve tables, Fur manifeſto furto depre- 
henſus, fi aut, cum faceret furtum, nox eſſet, aut inter-diu ſe telo, cum 
deprehenderetur, defenderet, impune occideretuy (f) : upon the latter of 
theſe haws the civilians and canoniſts have made many curious diſ- 
tinCtions, quas vide apud Covarruviam, Tom. I. Par. 3. de homicid'o 
[489] ad defen/ionem commiſſe (g ) ; and upon the former the Few:/h 
Rabbics have made the like, quas vide "wa— Selden de jure 
gentium. | 

But as the laws of ſeveral nations, 1n relations to crimes and TY 
ments differ, and yet may be excellently fited to the exigencies and 
conveniences of every ſeveral ſtate, fo the laws of England are ex- 
cellently fitted in this and moſt other matters to the conveniences of 
the Engl:/} government, and full of excellent reaſon, and therefore I 
ſhall not trouble myſelf about other laws than thoſe of England. (h ). 


| ) Dis. Lib. Iv. tit. 2» ad leg. Aguil, tur, fi aliter periculum FE non 'poff t, les 
FE i I. Agel. Lib. XI, cap. "4 Side ain paſſe Bra, Lib. IIT. de 
Cupra cap, T, p-3& 6. corona, fol. 1 
(C2) þ+ 56r. Edit. Antwerp 1614. Vide LL.  Withred. Edit, Wilk, þ 12. 
(6) By the common law, 2ri latronem LL, Ing, |. 16. 20. 21. 35. LE. E thelftania 
eccidertt noturnum wel diuturntumy non tene* 4.11, LL. Canuti, 59 


IV. There 
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IV. There remains yet one other particular, namely, the killing a 
| malefaRtor, that doth not yield himſelf to juſtice upon purſuit. 

If a perſon be indicted of felony and flies, or being arreſted by war- 
rant or proceſs of law upon ſuch indictment eſcapes and flies, and 
will not render himſelf, whereupon the officer or miniſter cannot take 
him without killing of him, this is not felony, neither ſhall the killer 
forfeit his goods, or be driven to ſue forth his pardon, but upon his 
arraignment ſhall plead not guilty, and accordingly it ought. to be 
found by the jury. 3 E. 3. Coron. 288. 

But if he may be taken without ſeverity, it is at leaſt manſlaughter 
in him, that kills him, therefore the jury 18 to inquire, whether 
It were done of necefhty or not, 22 Afi z. 55 Stamf. P. C. Lb. 1. 
cap. 5. fol. 13. b, 

And the ſame law it is, if 4. commits felony and "IY or reliſts 
the people, that come to apprehend him, ſo that he cannot be taken 
_ without killing him, ſuch killing is not felony, nor does the perſon, 
that did it, forfeit any thing, tho 4. were not indicted, nor the per- 
ſon, that did it, had any warrant of any court of juſtice, for in fuch 
caſe the law makes every perſon an officer to apprehend a felon. 22 © on 

Corn. 261. 

| And the fame law it is, if he be _ and in bringing to the goal 
he breaks away, and the people of the vill purſue and cannot take 
him, unleſs they kill him, thoſe, that kill hum, upon their arraign- 
| ment ſhall be acquitted of the felony, but yet the townſhip 

ſhall be amerced for the eſcape, and the perſon kild ſhall for- [490] 
feit his goods upon the flight found. 3 E. 3, Cor. 328. 340, and by 
ſome it hath been held he ſhall forfeit the iſſue of his lands, till the 
year: and day be paſt. 3 E. 3. Coron. 290. 

If A. be ſuipeCted by B. to commit a felony, but in truth he com- 
mitted none, neither 18 indicted, yet upon the offer to arreſt him by 
B. he reſiſts and flies, whereby B. cannot take him without killing 
him, and B, kills him, if in truth there were no felony committed, 
or B. had not a probable cauſe to ſuſpeR him, this killing is at leaſt 
- manſlaughter, but if there was a felony committed, and B. hath cauſe 
$0 ſuſpect A. but jn truth 4. js not guilty of the fat, tho upon this 
account B. may juſtify the impriſanment of A. yet guere, if B. kills 
. in the purſuit, whether this will excuſe him from manſlaughter. 

But if a felony be committed, but not by 4. but by ſome other, 
and B, hath a Warrant trom a Juſtice of peace to apprehend 4. or 


_ that 
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that a hue and cry comes to B. the conſtable of D. to apprehend /. 
who-endeavours to eſcape, or ſtands in reſiſtance, ſo that he cannot 


be taken without killing: him, it feems the killer js excuſed from fe- 


lony, tho 4. were not indicted ; vide pro hoc 3 -E. 3. Coron. 289. and 
the reaſon is becauſe he 1s bound by law. to execute his warrant, or 
purſue the party upon hue and cry and to apprehend him, and is in» 
diCtable for a contempt if he doth not, and.ſo it differs from the former 
caſe, for no man 1s bound to ſuſpe& another,. but it is the aCt of his own 
judgment, and fo he is merely his own warrant, and he may not ad- 
venture ſo far as the death cf the party, unleſs he be ſure he was 
the offender, tho ke may impriſon him, for thereupon he ſhall be 
brought to his. trial ; /ed de his wide _—y Mn C. £26. I. cap. 5. 
Crompt. fol. 30. 

And it is to be obſerved, that whether the party reſcues himſelf aftex 
he is taken, and fly or reſiſt, or whether he fly or refiſt before he is 
taking, and be kild in the purſuit, it is all one, the killer forfeits no- 
thing, but the perſon kild forfeits his goods, tho he were kild before 

attainder, upon an inquifition either by the- coroner, or petit 
[491]; jury finding his flight: 3 E. 3. Coron. 288. 328. 

By the ſlatute of 21 ZE. 1. de mal efaftoribus in parcis, 1f a parker, 
foreſter, or warrener, finds any treſpaſſers wandering in his park, 
foreſt, or warren, intending to do damage therein, and they will not 
yield to the foreſter after hue and cry made to ſtand to the king's 
peace, but fly or defend themſelves, whereupon they are: kild, the 
parker, foreſter, or warrener, or their affiſtants ſhall not loſe life or 
limb for the ſame, but ſhall enjoy the king's peace, ſo it be not done 
vpon any former malice or evil will; but to make good'ſuch juſtifi- 
cation by a parker, foreſter, or warrener, there are theſe things re- 
quiſite: 1. It muſt be a legal foreſt, park, or warren, or chace, (for 
a chaſe includes warren) and. nota bare warren, park, &'c. in repu- 
tation, for if a man incloſeth a piece of ground, and put deer or co- 
nies in it, this makes it not. a park or warren without a preſcription 
time out of mind, or the king' s charter. 2. If a man hath a park 
within a foreſt, where he may hunt, and a foreſter kills the purloin- 
man, or his ſervant hunting in the purloin, this doth not. excule the 
foreſter from murder or manſlaughter, .: as the circumſtances of the 

caſe are. Dyer 321. a. : | 


And note, that in all theſe caſes of homicide by neceſſity, a as in 


purſuit of a felon, in killing him that afſaults'to rob; or comes to burn 
or 
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or break a houſe, or the like, which are m themſelves no felony, the 
matter may be ſpecially preſented by the grand inqueſt, ( quod vide 
3 F. 3, Coron. 305. 289. and ſeveral other places,) or by the coro- 
ner's inqueſt. And thus it was done in Holme's caſe, 26 Eliz, 
Crompt. 28. and in the caſe of a ſervant of juſtice Croke, who com- 
ing with the judge out of the circuit was afſauked in the highway, 
and he kild the aſſailant, and the matter preſently was ſpecially fo:ind 
by the coroner's inqueſt, whereby he was diſcharged by the ſtatute of 
24 H.8. cap. 5. and in theſe cafes upon this ſpecial preſentment the 
party ſhall be preſently diſcharged without being put to plead, but 
then this acquittal by preſentment is no final diſciarge, for he may 
be indicted and arraigned again afterwards, if the matter of the former 
inditment be falſe ; but if in ſuch caſe the preſentment of  .. 
the grand inqueſt or coroner's inqueſt be ſimply of murder [492] 
or manſlaughter, and thereupon he is arraigned and tried, and this 
ſpecial matter given in evidence, he ſhall be acquitted thereupon, for 
upon theſe ſpecial matters proved in evidence, he is not guilty, for it 
is no felony, and this acquittal is a perpetual diſcharge and bar againſt : 


any other indiftment for the ſame death ; therefore this latter way 1s 
more advantageous in the concluſion for the party, than a ſpecial pre- 


ſentment, Cromp. fol. 28. Holme's caſe. 


Foſter, 271, 277, 318. 


CHAP. XIE 
Concerning the forfeiture of him, that kills in his own defenſe, or per 
intortunium. 


F a man kill another by misfortune, yet he ſhall forfeit his goods 
in ſtriQtneſs of law, in reſpect of the great favour the law hath to 
the life of a man, and to the end that men ſhould uſe all care, dili- 
gence and circuinſpeCtion in all rhey do, that no ſuch hurt enſue by 
their aCtions. i 

But if the occifion or killing can by no means be attributed to the 
act of the perſon, but to the a&t of him, that is kild, there it ſeems, 
tho the inſtrument of the death is forfeited as a deodaad, there follows 
no forfciture of the goods of the perſon: for inſtance, 


1 
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If A. ſhoots at rovers, as he may lawfully do, if B. after the arrow 
is deliverd runs into the place, where the arrow 1s to fall, of his own 
accord, and fo is kild, this ſeems to be ſuch an :»fortunum, that affects 
not the loſs of goods, for it was not his a&t that contributed to the 
death of B. but the wilful or improvident act of B. himſelf; quere. 

[ ] If 7. affaults B. and B. in his own defenſe kills A. yet B. 
+931 forfeits his goods. 


If the coroner's inqueſt find the killing ſpecially fe de efendendo, yet 


_ the court ſhall arrazgn hmn, and try him, whether it were /e deſex- 


denda, before he ſhall have his pardon of courſe. 4 H. 1. 1 & 2. 
But if -B. having a pitch-fork in his. hahd, 4. aſſaults B. ſo fierce- 
ly, that he runs upon the pitch-fork of B. B. offering no thruſt at 


all againſt A. (tho this be a very difficult matter of fact to ſuppoſe, 


yet if the fact be ſuppoſed to be ſo) it ſeems B. forfeits no goods, be- 
cauſe it was the aCt of A. himſelf, and ſome have ſaid rather, that in 


that caſe A. is els de ſe, and forfeits his goods, de quo ſupra, 44 EF. 3. 


44. Coron. 94. tho 3 E. 3, Coron. 286. ana his gu are forfeit in 
that cafe. 

But where the killing of a man in his defenſe is in the Iaw no fe« 
Jony, but the party upon his arraignment upon the ſpecial matter 1s ta 
be found or judged ſimply not guilty, there 1s no forfeiture, but the 


party ought to be abſolutely acquitted, unleſs he fled, and it be found, 


that /ugam fect, for that is a diſtin® forfeiture, altho the party be not 
guilty of the fact, and therefore always the jury is charged to inquire, 
whether the priſoner be guilty or not guilty, and if not guilty, whee. 
ther he fled for the ſame, and if he os 8 then to inquire alſo of his 
goods and chattles, / 

And the caſes, where the priſoner is not to forfeit any goods or 
chattles, but 1s to be abſolutely acquitted, if he. kills in his own de 
tenſe, are before remembered, and I here recolleCt them. 

' 1. He that kills a thief, that attempts to rob him. - 

2. He that kills a perſon, that attempts to rob or Kill him in ar. 
Near - the Iighway, or in the manſion of the kijler, by the ſtatute of 
21H.s8. capy5. and this, tho he hath not yet aCtually robbed. 3 E. 3. 
Corn. 330. 
3. He that kills a perſqn, that attempts wilfully to fire his houſe, 


or to cemmit burglary, tho he hath not aCtually broken vr fred the 


houſe. 26 Aſſi &, 23, 29 Afr " -+ uf he came wuh that purpoſe. 
4, An 


| | ; 
| | TE 
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4. An officer or bailiff, that in execution of his office kills a perſon, 
that aſſaults him, tho the officer gives not back to the wall, for the 
officer is under the proteCtion of the law, and the books tell us it is 
not felony 1 in ſuch caſe. Co. P. C. p. 65. | 

5. The ſame law is of a conſtable, that commands the king's ns 
iN an aftray, and is reſiſted. 

6. He that kills a felon; that reſiſts, or juſliciari ſe non permittit, 
and the like of a conſtable or watchman? that is charged to take a 
perfon charged with felony, or attempts to take him upon hue and cry, 
if the perſon ſo charged reſiſt or fly, and cannot be otherwiſe taken, 
tho perchance he be innocent, for the reaſon before given, and this 
either before or after the arreſt. 

7. If there be a great riot, or rebellious aſſembly, how far the kill- 
ing of ſuch perſons in ſuppreſfling of them is criminal is to be ſeen. 

By the ſtatute 1 Mar. cap. 12. © If any perſons to the number of 
« twelve or more ſhall intend, praCtiſe, or put in ure to overthrow 

pales, hedges, ditches, or incloſures of parks or other grounds, ' 
<« banks of fiſh-ponds, conduit-heads, or pipes, or to pull down dove- 
_ & cotes, barns, houſes, mills, or burn ſtacks of corn, or abate rents 
« or price of vi&tual or corn, and being required by the juſtices of 
« peace, ſheriff of the county, _—; bailiffs, or head officers of 
* cities, by proclamation in the queen's name to retire to their homes, 
ſhall remain together one hour after ſuch proclamation, or ſhall put 
« in ure {uch things, they ſhall be adjudged felons. 

« And it any perſons above the number of two ſhall unlawfully 
« aſſemble to put in ure the things aforeſaid, that it ſhall be lawful 
* for the ſheriff, juſtices of peace, mayors, bailiffs, and every other 
« perſon having commiſſion from the queen to raiſe force in manner 
< of war, to be arrayed to ſuppreſs and apprehend the rioters, and if 
*« the perſons ſo unlawfully aſſembled after command and requeſt by 
«© proclamation ſhall continue together, and not return to their habi- 
« tations, and if any of them happen to be kild, maimed or hurt in 
© or abont the ſuppreſſing or taking them, the ſheriff, juf- _ 
<« tice, mayor, &9c. and their aſſiſtants, ſhall be diſcharged [495 ] 
«* and unpuniſhable for the ſame againſt the queen and all other :” 
this at was continued hy the ſtatute of 1 Ez. cap. 16. during her 


lite, (a) 
(2) 1 Geo, cop. 5. a new aft was made to the ſame purpol} which is perpetual, 
| | Apd 
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And it ſeems, as to this manner of killing rioters, that refiſt the min;.. 
ſters of juſtice in their apprehending, itis no other but what the common 


law allows, or at leaſt what the ſtatute of 13 H. 4. cap. 1. implicitly 
allows to two juſtices of the peace, with the theriff or under-theriff 


of the county, by giving them power to raife the poſſe comitatus, if 


need be, and to arreſt the rioters, and they are under the penalty of 
1007. if they neglect their duty herein. 
And with this agrees Mr. Dalton, cap. 46. p. 115. (b), cap. 98. 


_ þ- 249. (c), and Crompt. de Pace 62. b. * Nota, que viſcount & juſ- 


« tices de peace point prendre tants des homes in harneys, quant ſont 
« neceſſary & guns &c. & tver les rioters, fils ne voilent eux rendre, 
* come fuit pris in caſe de Drayton Baſſet, car le ſtatute 13 HT. 4. 
6 cap. 1. parle, quils eux arreſtant, & fi les juſtices ou aſcuns de leur 
*« company tue aſcun des rioters, qe ne voil render neſt offence in 
* Jui, come fuit auxi priſe in le dit caſe de Drayton Baſſet (4) ;” and 


#0te, that tho the ſtatute of 1 E/iz. was then in force, yet that was 


not a caſe within that ſtatute, nor depending on tt. 

And it ſeems the fame law is for the conſtable of a vill in caſe a 
Tiot happens within a vill, he may aſſemble force within his vill to 
arreſt the rioters, and if he or thoſe aſſembled in his affiſtance come 
wo arreſt the rioters, and they reſiſt, and be kild by the conſtable or 
any of his affiſiants. the conſtable and his affiſtants are diſpuniſhable 
for the ſame, for he is enabled hereunto by the common law, as be- 


Ing an officer for the preſervation of the peace, and may command 
perſons to his afiſtance, and if they refuſe, they are fineable for it. 


And farther, the ſtatute of 17 R. 2. cap. 8. commands and 
| [496], authorizes the king's miniſters to uſe all their power to take 


and ſuppreſs ſuch riots and rioters, and a conſtable is the king's mini- 


Ker; and the ſtatute of 13 H. 4. cap. 7. is no repeal of this ſtatute, 
ſo that the killing of a noter by a ſheriff, juſtice of peace, or con- 
NRable, when he will refiſt and not ſubmit to the arreſt, ſeems to be no 
felony at common law, nor makes any forfeiture, for uy do but 
my office, and are puniſhable af they negleCt it. 

. If the priſoners in gaol aſſault the gaoler, and he in his defenſe 


is any of them, this is no felony, nor makes any forfeiture. 23 


Aſſiz. 5. per Thorp, adjudge per tout le councel. 


(4) New Edit. cap. 132, pi 297. (4) Sec alſo Crompt. 23+ be 
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c H A P. XLII: 


COR the taking away of the life of man, by the courſe of law, 
"7:5" 07 M0 execution of FN 


HIS kind of occifion of a man according to the how of the 
kingdom and in execution thereof ought not to be numbered in 
the rank of crimes, for it is' the execution of juſtice, without which 


there were no living, 'and murders, bnrglaries, and all capital crimes 


would be as frequent and common, as petit treſpaſſes and batteries. 
The taking away of the life, therefore, of a malefaCtor according 
to law by ſentence of the judge, and by the ſheriff or other miniſter 
of juſtice purſuant ro ſuch ſentence, is not only an aCt of neceflity, 
but of duty, not only excuſable, but commendable, where the law 
requires it. 
But becauſe there are ſome cautions and conſiderations in 
this matter, I have added u to the + cobe of is title As 497] 
homicide, 
Regularly it is not lawful far: any man to take away the life of 
another, tho a great malefaCtor, without evident neceſflity, (whereot 


| before,) or without due proceſs of law, for the deliberate, uncom- 
_ pelled extrajudicial killing -of a perſon attaint of treaſon, felony, or 


murder, or in a premunire, tho upon the ſcore of their being ſuch, is 


murder. (a) 


Therefore it is neceſſary, 1. That he, that gives ſentence of death 
againſt a malefaCtor, be authorized by lawful commiſſion or charter, 
or by preſcription to have cognizance of the cauſe. '2. That he thay 


_ executes ſuch ſentence be authorized to make ſuch-execution, other- 


wiſe it will be murder or manſlaughter, or at leaſt a great miſprifion 
uv. the judge that ſentenceth, or in the miniſter that executeth. 

I. As touching the authority of the judge, I ſhall not at large dif- 
courſe the juriſdiftion of the judges or courts in this place; 'it will be 
more proper hereafter ; but ſhall mention only ſome ns 2 Rh that may 
be ſeaſonable for this place. - 

If he that gives judgment of death againſt a i hath no com- 
miſh on at all, if ſentence of death be commanded to be executed by 


(a) PORT 203, 
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fuch perſon, and it 1s executed accordingly, it 1s murder in him that 
commands it to be executed, for it was coram non judice. 

If a commiſhon of the peace iſſue, this extends not to treaſon, nei- 
ther can juſtices of peacg hear and determine all treaſons by force of 
this commiſhon, for 1t extends only to felonies, (tho ſome treaſons 
are by a& of parlizment limited to their ,cognizance, as hath been 
before obſerved) if they take an indtiCtment of treafon, and try and 
give judgment upon the party, this is moſt certainly erroneous, and 
poſhibly avoidable by plea, but I do not think it makes the juſtices 
guilty of murder in commanding the execution of ſuch ſentence, for 
they were not without ſome colour of proceeding therein, becauſe all 
treaſon is felony, tho it be more, and: the king may, if he pleaſes, 

proceed againſt a traitor for felony; and antiently a pardon 
[498 ] of. all felonies diſcharged ſome treaſons. 1 E 3. Charter de 
Pardon 13. 22 Aſiz. 49. Co. Þ. C. p. 15, butitisa great pion 
in ſuch juſtices. | 


The juſtices of the common pleas cannot hold plea upon an indict- 


Ment or appeal in capital cauſes, it will be at leaſt erroneous, if not 


voudable by plea; butif they hold plea in appeal of death by writ, and 
give judgment therein for the party to be hanged, which is executed 


accordingly, I think it is an error, and a great miſprifion in them, 
| but not felony, becauſe they had colour to hold plea thereof by an 


original writ out of the chancery under the great ſeal. 

Upon the ſame reaſon I take it, that if there be a writ ſent to the 
ſheriff, eſchetor, or 4. B. and C. to hear and determine felonies, 
whereas it ought to be a commiſſion,” 42 Aſiz. 12,. 13. and they pro- 
cced thereupon to. a judgment and execution in caſe of felony, it is 2 
great miſpriſion, but I think it makes not the judge nor executioner 
guilty of murder; the ſame law I take to be in Lacie's caſe, quod vide 
Co. P. C. þ. 48. 5 Co. Rep. 106. a Conftable's caſe, The commitit- 
oners upon the ſtatute of 28 H. 8. had given judgment of death 
againſt him that ſtruck at ſea, and the party died at land ; and the 
ſame law I take to be, where he that hath the franchiſe of Infangthief, 
gives judgment of death againſt a felon not within his jurifdiction- 
2 KR. 3. 10. b. the caſe of the abbot of Crowland; it might be a cauſe 
of a ſeizure of the liberty, but makes not the ſteward guilty of murder. 

And what I have ſaid of a proceeding in capitals without the ſtrict 


| extent of their commiſſion may be ſaid of the like proceeding, where, 


in rictneſs of law, the commiſhon hoppens to be determined. 
"WS commiſſion 
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A commiſſion of gaol-delivery iſſues to A. B. &c. they fit one day, 
and forget to adjourn their commiſſion, or the clerk forgets to enter 
the adjournment, a felony is committed the next day, and they pro 
ceed in ſeffions, and take an inditment,. and give judgment of death 
againſt the malefaCtor, this judgment is erroneous, and the clerk of 
aſſizes ſhall never be permitted to amend the record, and enter an ad- 
journment, this judgment is erroneous, and ſhall be reverſed; but 
it makes not the judges guilty of murder or homicide, tho in 
ſrifneſs of law their commiſſion was determined by the firſt [499] 
day's ſefhon without adjournment. 

King James ifſued out ſeveral commiſhons of gaol- delivery, &c. 
the juſtices went their circuit, the king died, yet they proceeded, and 
before notice of the king's. death condemned and executed many pri- 
foners; it is held theſe proceedings were good, and the commiſhons 
ſtood till notice of the king's death, 47. 3 Car. C. B. Sir. Randolph 
Crew's caſe (b), tho, in ſtriftneſs of law, their commiſſions were de- 
termined by the king's death ; but ſuppoſe they were both in law and 
fact determined, the judgments that happened upon ſeflions begun 
after the king's death would be erroneous, but the judges had not 
been criminal in commanding the execution of their ſentence before 
notice; for if 7gnorantia juris doth in ſome caſes excuſe a judge, 
much more doth zgnorantia fatti. 

If a commiſſion of gaol-delivery ifue to 4. B. and C. in the PDRAD 
of D. and afterward a ſecond commiſſion of gaol-delivery 1 in theſame 
county iſſue to E. F. and G. and there is notice given to the former 
commiſhoners, but no. ſeſſion by virtue of the ſecond commiſſion, 
whereupon the former proceed notwithſtanding that notice in pays, 
(as conceiving it inſufficient, unleſs either a writ of Superſedeas had 
been ſent them, or at leaſt a feffion by the ſecond commiſſion) and 
they proceed in caſes capital, this makes them not guilty of felony, 
34 Af/iz. 8. becauſe tho the ſecond commiſſion be effectual for them 
to proceed without any aCtual revocation by Superſedeas, or other= 
| wiſe of the former, yet the former is not actually determined, till a 
Superſedeas or a ſeſſion, by virtue of the ſecond commiſſion, upon an 
extrajudicial notice, or a notice 2 pays, the firſt commiſſioners may, 
it they pleaſe, forbear any further ſeſſion; but they are not bound to 


take notice of rumours and repor:s ; the like 3 in caſe of a ſheriff, JL. 
26 Eliz. Moore 333, 5 E. 4. 


b) Cre. Car. gs. | 
Vol. 1, | F £ he 
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, If in the time of peace a commiſhon iſſue to exerciſe martial law, 
and ſuch commiſſioners condemn any of the king's ſubjects (not being 
, liſted under the military power), this 1s without all queſtion 
[ z ] a great miſpriſfiorl, and an erroneous proceeding, and accord- 
ingly adjudged in parliament in the caſe of the earl of IE; Parl. 
1 E. 3. part 1. de quo ſupra, þ. 344. 
| And in that caſe the exerciſe of marnal law in point of death in 
time of peace is declared murder. Co. P. C. p. 52. 
But ſuppoſe they be liſted under a general or lieutenant: of the 
king's appointment under the great ſeal, and modelled into the form 
- and difcipline of an army, either in garriſon or without, yet as long as 
it 1s tempus paris in this kingdom, they cannot be proceeded againſt 
as to loſs of life by martial law; and the ſame for mariners that are 
_ within the body of the kingdorg, but their miſdemeanors, at leaſt if 
capital, are to be puniſhed according to the ſettled laws of the king- 
dom, 3 Car. cap. 1. the petition of right; yea, and it ſeems as to 
mariners and ſoldiers at ſea, when in aCtual ſervice in the king's thips, 
they ought notto be put to death by martial law, unleſs it be aQtually 
* m time of hoſtility; and this appears by the ſtatute of 28 H. 8. that 
ſettled a commiffion to proceed criminally in caſes of treaſon and | 
felony, and by the late act of 13 Care 2. cap. 9. ſettling ſpecial orders 
under pain of death by aCt of parliament {c) ; but indeed, for crimes 
committed upon the high ſea, the admiral had at common law a juriſ- 
diQtion even unto death, ſecundum leges maritimas; but this was a dif. 
=. . ferent thing from martial law. _ 
= . And this appears alſo by the ſtatute of 13 R. 2. cap. 2. the conſtable 
= a marſhal, who are the zud:ces ordinariz in caſes belonging to the 
| martial law, are yet thereby declared to have no juriſdiction within 
| the realm, but of things that touch war, which cannot be diſcuſſed 
nor determined by the common law. 


| It muſt therefore be a time of war, that muſt g1Ve exerciſe to their 
jaridfiitons; at leaſt in caſes of life, 


|; . | And thus far concerning the judicial ſentence of death, where and 
when i it is homicide criminally, and when not. 
II: Now a few words concerning the officer (executing ſuch ſen- 
tence, and where and when he is EI in ſo doing. 
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"Whereſoever the Jadge hath juriſdiction of the cauſe, the officer 
executing his ſentence is not culpable, tho the judge err in his 
judgment, but if the judge have no manner of juriſdiction in the cauſe, 
the officer is not altogether excuſable, if he execute the ſentence. 

In the great courts of juſtice, as of oyer and zerminer, gaol-delivery, 
and of the peace, regularly, the ſheriff of the county, or thoſe that 
he ſubſtitutes, as under-ſheriff, gaoler, or executioner, are the ordi- 
nary miniſters in execution of malefaCtors, and they are to purſue the - 
ſentence of the court, and therefore, 1. If he vary from the Judg- 
ment, as where the judgment is to be hanged, if he behead the 
party, it is held murder (4). 2. It muſt be done by the proper offi- 
cer, viz. the ſheriff or his ſubſtitute, if another doth it of his own 
head, it is held murder: vide Co. P. C. p. 52. OS 

The uſe heretofore was, and regularly ſhould be ſo ſtill, that if 
ſentence of death be given by the lord high ſteward. a warrant under 
the ſeal of the lord ſteward, and in his name ſhould iſſue for the ex- 
ecution, and the like by three at leaſt of the commiſſioners of oyer and 
| terminer, where ſentence of death is given by them. Co. P. C. p. 31. 

But uſe hath obtaind otherwiſe before commuhoners of goal-deli- 
very, for there is no warrant unfer the ſeal of the juſtices for execu- 
_ tion, but only a brief abſtrat or calendar left with the ſheriff or 
gaoler; and I remember Mr Juſtice Role would never ſubſcribe a 
calendar, but after judgment given would command the ſheriff in 
court to do execution, and for not doing it, he fined Varney the ſhe. 
rift of F/arwick/hire 2000 /. | h Fs 
If a priſoner be removed into the king's bench by Habeas , 
Corpus, or taken upon an indictment of felony in M:4dle/ex, [502] 
and be committed to the marſhal, and upon his arraignment be found 
guilty, and hath judgment to die, the court may ſend the perſon to 
Newgate, and command the ſheriff of 47:4dleſex to do execution, but 


(d) Of this opinion was alſo lord Cok:, at the Old-Baily, who were both ſ:atenced 


Co. P. C. þ. 52. 211, notwithſtanding it 
had been praftiſed otherwiſe in ſome in- 
Rances, as 1n the caſe of queen Ann Boleyn, 


and queen Katberine Howard, in the time * 


of Heyry VILL. the duke of Somerſet 1n the 
time of Edward VI. and the lord Audley 
12 the time of Charles I. upon the authority 
of which caſes the lady Alice Liſle was be- 
headed for treaſon 1 Fac, II. See State 
Tr. Pl IV. be 129, by 

So 1n the caſes of Aſhton, 19 Fan. 1690. 
at the 0/4 Baily, (State Tr. Vol. IV. þ+ 433+) 
and Matibew: the printer, 006, 30, L719» 


for high treaſon, and were hanged till they 
were dead, without any quartering or be- 
heading, altho this was not only different 
from, but contrary to the ſentence in high 
treaſon, which orders, that they ſhall be 
hanged, but not till they are dead : but as 
lord Coke ſays in the place above-mentioned, 
Tudicandum ef} legibus non exemplis; and in- 
deed, ſince the judgment is the warrant for 
the. execution, it ſhould ſeem that ever 
execution, which is not purſuant to the 
judgment, is unwarrantable, 
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been under various degrees of puniſhment: in ſome countries the 


ployments, as among the Romans. (b) 
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if he be remitted to the marſhal, (as regularly he ought to be,) then 
the marſhal is the proper officer of the court to do execution, and he 
may execute the offender jn M7:d4dleſex, where-ever the offenſe was 
committed {e }, and the court may ore tenus, or by their order, com- 
mand the ſheriff of 1M:ddle/ex to be aſſiſting, but the entry upon the 
roll ought to be, Et praeceptum eft mareſcallo, &c. quod fariat execu- 
tionem periculo incumbente ; and thus it was done H. 24 Car. 2. upon 
a conviction of murder commitced in Kent upon a trial at the king's 
bench bar, upon ſearch and producing of many antient and late pre- 
nts, for regularly, he that is the immediate tniniſter of the court, 
ought to make execution, and ſuch is the marſhal to the court of 
”s bench, eſpecially where the perſons are committed to his 
cuſtody, and this is done without any w rit, but qaly by the Commend 
of the court ore tenus, 

And thus far concerning the death or killing of a man, where i It 18 
not, and where 1 it 18 puniſhable, and the ſevera! es thereof, 
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(e) See Althoes caſe ſupra in notis pr 464, tedin Middleſex for a fat in 1 Fil hire, __ . 
who were executed in Surrey for a tact the cale of Layer, Stare Tr, Pe. VI. p. 33% 
committed in Pembrokeſhire in Wales : ſee who way executed in Middleſex for a fact u in 
alſo the caſe of Fitz-Patrick and Brodway, Fffex. 

State Tr, Fl. 1. ps 374, who were execu- 


Foſter. 267. 


Of larciny, and its "Ub." 


LTHO the offenſes of burglary and arſon are of an higher 
nature than Jarciny, yet becauſe there be ſome things that fall 
under the confideration of larciny, that are neceſſary to be known 
previouſly to the conſideration of burglary, &c. I ſhall begin with this. 

Larciny or theft, under the various laws of ſeveral countries, hath 


puniſhment was triple of fourfold reſtitution, as among the Jews (a, 
in others deportation or baniſhment, or condemning to ſeveral Em- 


(a) Vide ſupra þ. 9 _ (8) Vide ſupra p. SO 


And 


| 
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And in England, in antient time, the puniſhment of theft was not 
fixed or ſettled, and altho Hoveden and Simon Dunelmenſis tells us, 
that firmiſſimd lege flatuit Henricus promus, quod fures latrocinio depre- 
henfi ſuſpendantur ; yet mn the time of Henry I. they were otherwiſe 

| puniſhed; quod vide apud Selden. Fur. Ang. þ. 83. But the ſame 
law, touching the puniſhment of grand larciny with death, ſeems to 
have been fixed and ſettled ever ſince the time of Henry IE. and 
Bra#ton, that wrote in the time of Henry LIL. takes it as a thing ſettled 
and commonly practiſed in his time : v:de ipſum Lib. III. cap. 32. 
p. 151, b. (®) 

Now touching the kinds of larcinies they are two, VIS, either ſan- 
ple larciny, or, larciny accompanied with violence or putting in fear, 
which 1s called robbery. 

Simple larciny or theft is of two kinds, v:z. 

_ Grand Jarciny, when it 1s above the value of twelve-pence. 

Petit larciny, when only of the value of twelye-pence, or under. 

The nature of the offenſe is the ſame in both, but the degrees of 
their puniſhment differ, as ſhall be ſaid. gs > 

And therefore what is ſaid concerning grand Jarciny here is © 
applicable to petitlarciny, except as to the point of puniſhment, [ ] 
for the puniſhment of grand larciny is death andloſs of goods, the pu- 
riſhment of petitlarciny is loſs of goods and whipping, but not death. 

Simple larciny is defined by Brafton (c) and Britton (d) to be 
fraudulenta contrattatia re: altene cum anino furandi invito domino, 
ctyus res ula Fuerit : by my lord Coke to be the felonious and fraudulent 
taking and carrying away by any man or woman of the mere perſonal 

| £oods of another, neither from the perſon, nor by night, in the houſe 
of the owner. Co. P. C. p. 107, 
I ſhall purſue his method in that chapter with ſuch ditions as 
| thall be requiſtte. | 

The indictment runs vi & armis felonicd furatus fuit, cepit & aſ- 
portavit in caſe of dead ehattles, cep:t & abduxit in caſe of a horle, 
cepit & effugavit in caſe of ſheep, cows, &c. wherein the words 
felonice furatus Futt, cepit, are eſſential to the crime. 

This deſcription gives us theſe heads of inquiry. | 

1. Whata taking. 2. What a carrying away. 3, What a felo- 
nious taking and carrying away. 4. What the perſonal goods, 5. 
What the goods of another, 6. What or who may be ſaid a taker. 


(*) Vide ſupra þ, T2. && notas ibidem, | d) cap. 1 22, Sec alſo Fleta, Lib. Ia 
(c) Lib, HI, & rota, ape $3 fete b, W ; 5 bh ? ; 
Ft3 Theſe 
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Theſe regularly are the ingredients into this crime of felony, and 


muſt be ſeverally conſidered. 
T. What ſhall be ſaid a taking, 


« 


If Z. delivers a horſe to B. to ride to D. and return, and he ids 


- away animo furandi, this is no felony ; the like of. other goods (e). 


Co. P.C. p. 107. 28 El:z. Butler's caſe. | 
So if a man deliver goods to a carrier to carry to. Dover, he car- 


Ties them away, it is no felony; but if the carrier have a bale-or 


—- _ . , trunk with goods deliverd to him, and he break the bale or 
[505] trunk, and take and carry away the goods animo furandi, 
or if he carry the whole pack to the place appointed, and then carry 
it away animo furandi, this 1s a felonious taking by the book of 


13 E. 4 9. Co. P.C. p. 107. 


But that muſt be intended, when he carries them to the place, and 


delivers or lays them down, for then his poſſeſſion by the firſt deli- 
very 18 determined, and the taking afterwards is a new taking : vide 


21 H. 1. 14. 

Before the ſtatute of 21 7.8. cap. 7. if a man had deliverd goods 
to his ſervant to keep or carry for him, and he carrieth them away 
animo furandi, this had not been felony {f), but by that ſtatute it is 
made felony, if of the value of forty ſhillings ; but the offender ſhall 
at this day have his clergy (g); but yet if an apprentice (4) doth 


| this, or if a man deliver a bond to his ſervant to receive money, or 


deliver him goods to fell, and he accordingly ſells and receives 
the money, and carries it away animo furand:, this is neither felony 
at common law, nor by this ſtatute. 'Cs. P. C. p. 105. 26 H.8. 
£2956» ES;.” Es 

A. a ſervant of B. receives the rents of B. and animo furand! car- 
ries it away, this is not felony at common law, becauſe A. had it by 
delivery ; nor by the ſtatute, becauſe he had it not by the delivery 
of his maſter or miſtreſs. Dalt. cap. 102. (i) 


| (4) Upon this principle it was doubted, | 


whether a perſon hiring lodgings was guilty 


of felony 1n fiealing the goods he had hired | 


with his lodgings, See Kel. 24 & $1. but 
this doubt is removed by g @ 4 W © M. 
cap. 9. whereby it 1s declared to be felony, 

(f) This was a diſputed point (ſee 3 H. 
7. 12. b,) for which reaſon the ſtatute of 
21 H. 8. cap. 7. was made to ſettle the doubt 


that wes at common law ; for in the before. 
mentioned caſe, 21 H, 7, 14. it is ſaid to. 
be felony, if he was intruſted with the keep». 


ing only within the houſe, ſtable, &c, be- 


caule then the things are adjudged in the 


maſter's poſſeſſion ; but if he be intruſted 
to carry the things out of the houſe, &c. 
elſewhere, then 1t 1s not felony. 

(s) By 27 H.8 cap 17.Clergy was taken 
away, reſtored again by x £. 6. cap. 12. 
and again taken away by 12 Anne cap. 7» 
from offenſes committed in any dwelling- 
houſe o: cut-houſe, excepting in the caſe of 


apprentices under the age of hfteen years. 


(+) The ſtatute alſo excepts all ſervants 
wittiin the age of eighteen years, this att, 
which was repeal'd by the general words of 
1 Mar, cap. 1. is revived by 5 Eliz, cap. 10. 

(i; New Edit. cap, 1.55» + 49% — 

| A. dglivers 


HISTORIA PLACITORUM CORONZ, «go5 


A. delivers the key of his chamber to B. who unlocks the cham- 
ber, and takes the goods of A. animo furandi, this is felony, becauſe 
the goods were not deliver'd to him, but taken by him. 13 E. 4. 9. b. 

He, that hath the care of another's goods hath not the poſ- [50 06] 
ſefion of them, and therefore may, by his felonious em- 
bezzling of them, be ouilty of felony; as the butler that hath the 
charge of the maſter's plate ; the ſhepherd that hath the charge of 
his maſter's ſheep. 3 H. 7.12.6. 21 H. 1. 15. a. Co. P. C. p. 108. 

The like law for him that takes a piece of plate ſet before him to 
drink in a tavern, &c. for he hath only a liberty to uſe, not a pots 
ſeffion by delivery. 13 £. 4. 9. 

| And ſo it is of an apprentice, * that feloniouſly embezzels his 
:maſter's goods or money out of his ſhop, it is felony. Dalz. cap. 102. 

If 4. comes to B. and by a falſe meſſage or token receives money 
of him, and carries it away, it is no felony, but a cheat puniſhable 
by indiftment at common law, or upon the ſtatute of 33 HT. 8. _p. 
1. by ſetting in the pillory. 
If A. finds the purſe of B. in the highway, and takes it and carries 
it away, and hath all the circumſtances that may prove it to be done 
animo furandi, as denying 1t or ſecreting it, yet it is not felony ; the 
like, in caſe of taking of a wreck or POE-ROny.” 22. Aſſiz. 99. or 
a waif or ſtray. 

But yet this taking of treafure-trove, waif, - or hs mnulſt be where 
the party that takes them, really believes them to be ſuch, and colours 
not a felonious taking under ſuch a pretenſe, for then every felon 
would cover his felony with that pretenſe, 
| Where a inan's goods are in ſuch a place, where ordinarily they 
are or may be lawfully placed, and a perſon takes them_ animo Ju 
randi, it is felony, and the pretenſe of finding muſt not excuſe. 

If a man's horſe be going in his ground,. or upon his common, 
and he takes it anims furanat, it 18 no finding, but a felony. = 

So it is if the horſe ſtray into a neighbour's ground or common; it 
is felony in him that ſo takes him ; but if the owner of the ground 
takes it damage feaſant, or the lord ſeiſes it as a ſtray, tho perchance 
he hath no title ſo to do, this is not felleo animo, and therefore 
cannot be felony. | 

It the ſheep of A. ſtray from the flock of A. into the flock 
of B. and B. drives them along with his flock, or by tk 507] 
miſtake ſhears him, this is not a felony, but if he know it to be 
another” S$, and mark it with his marks, this is an evidence of a telony, 
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A man hides a purſe of money in his corn-mow, his ſervant find- 
Ing it took part of it, if by circumſtances it can appear he knew his 
raſter laid it there, it is felony ; but then the circumſtances muſt be 
pregnant, otherwiſe it may be reaſonably interpreted to be a bare 
finding, becauſe an unuſual place for ſuch a depo/itum. | 
 . hath a deſign to ſteal the horſe of B. enters a plaint of replevin 
in the ſherift's court for the horſe, and gets him deliver'd to him, and 
then rides him away ; this 1s taking 'and ſtealing, becauſe done 37 
Fraudem legis (k) P.15 Eltz. B. R. Co. P.C. p. 108. 

A. hath a mind to get the goods of B. into his poſſeſſion, privately - 
delivers an ejectment, and obtains judgment againſt a caſual ejetor, 
and thereby. gets * poſſeſſion, and takes the _—_ if 1t were anims 


 furandi, it is laxciny, 


If A. ſteals the horſe of B. -and afterwards delivers it to C. who 
was ng party to the firſt ſtealing, and C. rides away with it anime 
furandi, yet C. is no felon to B. becauſe tho the horſe was ftolen 
from B. yet it was ſtole by A. and not by C. for C. non cepit, neither 


is he a felon to A. for he had it by his delivery. 


But if A. ſteals the horſe of B. and after C. ſteals the fame horſe 
from A. in this caſe C. is a felon both as to-4. and as to B. for by the 


theft by 4. B. loſt not the property, nor, in law, the poſleflion of 


t115 horſe or other goods, and therefore in that caſe C..may be appeal'd 
of felony by B. or indifted of felony, quod OY & Rom the 
horſe of B. 4 H. 7. 5. b.13 E.4. 3. 6b. 

And that 1s the reaſon, that if 4. ſteals the goods of B. in the 
county of C. and carries them into the county of D. 4. may be in- 
diced for larciny in the county of D. for the continuance of the al- 

[568 portation is a new caption ; but if he be indicted of robbery, 
6. it mult be in the county of C. where the force and ot in 


fear was, de quo poſtea. 4 H. 7. 5. b. 


il. The words of the indiftment are not only crp2r, but _ & aj- 


portavit, or abduxit or effugavit. 


If A. comes into the cloſe of B. and takes his ork with an Intent 
to ſteal him, and before he gets out of the cloſe is apprehended, 
this 1s a felonious taking and carrying away, and 1 is larceny. Co. P, 
(.. p. 108, 109. Juſtice Da/i/sn's reports. 

>o if a gueſt lodges in an inn, and takes the ſheets of the bed with 
ar intcnt to teal them, and carries them out of his chamber into the 


þ) Sec alſo Kel. 42, | 
of ho | hall, 
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hall,. and going into the ſtable to fetch his horſe is apprehended, this 
is felony, and a felonious taking. and carrying away, 21 Aſſiz. 39. 

Co. P. Cp. 108. and accordingly it was ruled 16 Car. 2. B. R. upon 
a ſpecial] verdict found in Cambridgeſhire (1), A. comes into the dwel- 
ling-houſe of B. nobody being there, and breaks open a cheſt and 
takes out goods to the value of five ſhillings, and lays them on the 
floor of the ſame room, and is apprehended before he can remove them 
he was indicted upon the ſtatute, and ouſted of his clergy by the ad- 
vice of all the judges, except one ; for the taking out of the cheſt was 
felony by the common law, and the ſtatute of 39 Ez. cap. 15: al- 
ters not the felony, but ouſts only the clergy. Ex 1bro Bridgeman. 
| FM. hath his keys tied to the firings of his purſe, .B. a cut-purſe 
takes his purſe with money in it out of his pocket, but the keys, which 


were hanged to his purſe ſtrings, hanged in his pocket, A. takes B. 
with his purſe in his hand, but the ſtring hanged to his pocket by 


the keys, it was, ruled this was no felony, for the keys and purſe 
ſtrings hanged in the pocket of A. whereby A. had ftill in law 'the 


pollethon of his purſe, fo that /icet cepit non aſportavit, 40 Eliz. Wit- 


_ s caſe cited M7. 8. Fac. C. B. (m). 
HI. As it is cep:z and aſportavit, fo it muſt be felonict or animo fu- 


randi, otherwiſe it is not, felony, for it is the mind that makes the | 


taking of another's goods to be a felony, or a bare treſpaſs only 
þut becauſe the intention and mind are ſecret, the intention muſt be 
judged by-the circumſtances of the fact, and tho theſe: cir- 


. . . . © : 
| cumſtances are various, and may ſometimes deceive, yet [599] 


regularly and ordinarily theſe circumſtances tolowing direct in this 


-Caſe. 


If 4 thinking I” hath zl tle to the horſe of B. ſetieth it as his 


own, or {ſuppoſing that B. holds of him diſtrains the horſe of EB. with 


out cauſe, this regularly makes it no felony, but a treſpaſs, becauſe 


there is a-pretenſe of title ; but yet this may be but a trick to colour 
_ a felony, and the ordinary diſcovery of a felonious intent is, if the 


party doth it ſecretly, or being charged with the goods denies it. 
If 2. takes away the goods of B. openly before him or other per- 


fons, (otheryife than by apparent robbery) this carries with it an 


evidence only of a treſpaſs, becauſe done' openly- in the preſence of 
the owner, or of other perſons that are known to the owner. 


{t) S imſun's caſe, Kel, 335 , 4 See Crompt.s Juſtice 35. &. 
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If 4. leaves his harrow or his plow-ftrings in the field, and B, 
having land in the ſame field uſeth it, and having done, either re- 
turneth them to the place where they. were, or acquaints B.' with it, 
this is no felony, but at moſt a treſpaſs. | 

If 4. and B. being neighbours, and 4. having an horſe on the 
common, and B. having cattle there, that he cannot readily find, 
takes up the horſe of #. and rides about to find his cattle, and having 
done, turns off the horſe again in the common, this is no felony, 
but at moſt a treſpaſs. ny i 

So if my ſervant, without my privity, takes my horſe, and rides 
abroad ten or twelve miles about his own occaſions, and returns again, 
it 3s no felony, but if in his journey he ſells my horſe, as his own, 
this is declarative of his farſt taking to be felonious, and animo furand:. 

But in caſes of larciny the variety of circumſtances is ſo great, and 
the complications thereof ſo mingled, that it is impoſſible to preſeribe 
all the circumſtances evidencing a felonious intent, or the contrary, 
but the ſame muſt be left to the due and attentive conſideration of 
the judge and jury, wherein the beſt rule is, in dubiis, rather to 
incline to acquittal than conviction, «-— 

IV. It muſt be of goods perſonal, for otherwiſe no felony can be 
committed by taking them. th 
[5 10], 1. Therefore of chattles real no felony can be committed, 

_ = and theretore the taking away of a ward cannot be felony? 
nor of a box or cheſt of charters, that concern land. 10 E. 4 
14.6. (n) | | the. Bag! 6) 

2. Neither can larciny be cotnmitted of things, that adhere to. the 
frechold, as trees, graſs, buſhes, hedges, ſtones or lead of a houle, 
or the like, (o) © | ES VE 

| But if they are ſevered from the freehold, as wood cut, graſs 
in cocks, ſtones digged out of a quarry, then felony may be com- 
mitted by ſtealing of them, for they are perſonal gouds. 18 HH. 8. 2. 6. 
I2-E. 3: Caron, 119: © © 


(nz) Nor can felony be committed of 
bonds, notes, or other writings, that are 
ſecurities for a debt, becauſe they derive 
their value from chcſes en ation, which 
cannot be ſtolen, Dalt, New Edit. þ. 501. 
8 Co. Rep. 33. but by a late ſtatute 2 Geo, 
II. cap. 25. the ſtealing of bonds, bills, 
no!es, &c. 1s made felony with or without 
the benefit of the clergy, in the ſame man» 
ner, as 1t the offender had ſtolen goods of 
the like value, with the money ſecured by 


ſuch bonds, &c. 


(9) But now by 4 Geo. Il. cap. 32+ it '8 
felony to ſteal, rip, cut, or, break with | 
intent to ſteal any lead, 1ron bar, iron gate, 
iron rail or palifado fixed to any houſe, ar 
out-houfe, or fences thereunto belonging, 
and every perſon, who ſhall be aiding or 
abetting, or ſhall buy or receive any ſuch 
lead, &c, knowing the ſame to be ſtolen, 
is ſubjed&cd to the fame puriſhment. 


But 


| 
| 
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But if a man come to ſteal trees, or the lead of a church or houſe, 
and ſever it, and afier about an hour's time, or ſo, come and fetch it 
away, this hath been held felony, becauſe the aCt 1s not continuated 
but interpolated, and in that interval the property lodgeth in the right 
owner as a chattel, and ſo it was agreed by the court of king's bench 
'9 Car. 1, upon an inditment for ſtealing the lead of ms eſtminſfler- 
Abbey. Dalt. cap. 103. p. 166. (p} 

3. Neither of corn ſtanding upon the ground, for tho it be a chat- 
te] perſonal, and goes to the executor, yet 1 ſavours of the realty, 
while it ſtands ſo. Co. P.C. p. 109. 

4. Larciny cannot be committed of ſuch things, whereof no man 
hath any determinate property, tho the things themſelves are capable 
of property, as of treaſure trove, or wreck till ſeized, tho he, that 
hath them in point of franchiſe, my have a ſpecial action _— 
him, that takes them. 

5. Larciny cannot be committed of things, that are — natures 
unteclaimed, and nallius in bonis, as of deer or conics, tho in 
a park or warren, fiſh in a river or pond, wild-fowl, wild [57 a 
ſwans, pheaſants. 

- But if any of theſe are kild, larciny may be committed of was fleſh 
or ſkins, becauſe now they are under propriety. 
Of domeſtic cattle, as ſheep, oxen, horſes, &c. or of domeſtic "RE" 
as hens, ducks, geeſe, &c. and of their eggs, larciny may be com- 
mitted, for they are under propriety, and ſerve for food. 

Of thoſe beaſts or birds, that are fere naturd, but reclaimed and 
made tame or domeſtic, or ſerve for food, larciny may be committed, 
as deer, conies, pheaſants, partridges, but then it muſt be, when he, 
that ſteals them, knows them to be tame, and ſo of reclaimed hawks, 
and likewiſe of the young of ſuch larciny may be committed, but of the 
young of thoſe beaſts or birds, that are fer@ natura, tho in a park, 
and tho the owner hath a kind of property ratione loci, privilegii & 
mmpotentie, yet larciny cannot be committed of them, as of young 
tawns in a park, young conies in a warren: of young pigeons in a 
dove-coat, fiſh in a trunk or net, larciny may be commited. 

Of young hawks in the neſt larciny.may be committed, but not of 
hawks eggs, but the takers are puniſhable by fine and impriſonment 
upon the ſtatute of 11 HH. 7. cap. 17. and 31 H. 8. cap. 12. (r) 


() New Edit. cap. 156. þ. 501 . the king's kd but this is repealed by 


(Cr) By this ſtatute it iy made felony to the general words of 1 Mar. cap. be 
take bawks egss out of any neſts within 


of 
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Of wild ſwans, nor of their young, larciny cannot be committed, 
but if they be made tame and domeſtic, or if —_ be marked and 
paRSOce, tt is felony to take them or their young. 

| Butit ſeems, that if they be marked, and yet flying FORM that range 
abroad out of the precincts or royalty of. the owner, it is not felony 
to kill and take them, becauſe they cannot be known to: belong to 
any : theſe ſeveral inſtances and differences may be collected. from 
Co. P. C. p.109, 110. Dalt. cap. 103. 0), and 7 Co. Rep. 15. 8. 
Cafe de Swans & libros ibi, 

6. Larciny cannot be cominitted 3 in. Pha hinge, whereof 
bp [s 12] the owner may have a lawful property, and ſuch whereupon 
he may maintain an action of treſpaſs, in reſpe& of the baſeneſs of 

their nature, as maſtiffs, ſpaniels, gray-honnds, blood-hounds, or of 
| ſome things wild by nature, yet reclaimed by art or induſtry, as bears, 
foxes, ferrets; &c. or their whelps, or calves, becauſe, tho reclaimed, 
they ſerve not for food, but pleafure, and ſo differ from pheaſants, 
| ſwans, &'c. made tame, which, tho wild by nature, ſerve for food. 
- Only of the reclaimed hawk, in reſpect of the nobleneſs of its 
nature and uſe for princes and great men, arciny” - be _—— 
if the party know it be reclaimed. 

V. What ſhall be {aid the perloual goods of any. perſon, or of an- 
other perſon. 

Every indiftment of vicky ought to ſuppoſe the goods ſtolen to 
be the goods of ſomebody. 

An indrCtment of larciny of the goods cujuſdam ignot: is good, for 
' It 18 at the King's ſuit, and tho the owner be not known, the felony 
muſt be puniſhed. 21 H. 6. Enattement 12. 

And yet 10 H. 6. Enditement 9. an indictment, quod A. verberav:t 
B. and 20 jacks preti 20s. TO cepit, held good without m—— 
whoſe they were. 
But an indiftment of A. de he is communis. latro without Sine 
m particular what he ſtole, is not good. 22 Aſiz. 73. ; 
- An inditment, that: bona domes & ecclefhg tempore wacationis, Or 
bona capellez in cuſtodia 1. S. felonice cepit, is goof, 7 E. 4. 14. 6. 
Co. P.C. p.110. Stamf. P. C. p. 26. b. & 95. b. 


If a man ſteal bells, or other goods belonging to a church, he may | 


be indicted, guod felonice, &&c. cepit boya parochianorum de B. A. 31 
& 32 Eliz. B. R. Hadman and Green verſus Ringwood (t), and yet 


C[) New Edit, (ap, 156, Þ+ 499» : (t) Cro, Eliz. 145 179» an 
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-" ation of F treſpaſs lies for the churchwardens in fach: caſe, quare 
bona & catalla parochianorum in cuſtadia ſud, or 11 cuſtodia A. B. pre- 
decefſorum ſuorum gardianorum ecclefiee cepit & aſportavit ad damnum 
parochianorum. T. 36 Eliz. B. R. Method and Barfoot. Dyer 99. 

If 4. have a ſpecial property in goods, as by pledge, or a leaſe for 
years, and the goods be ſtolen, they mult be ſuppoſed in the indict- 
- ment the goods of A. 

If A. bail goods to B. to keep for him, or to carry for Sy 
him, and B. be robbed of them, the felon may be indicted. 513] 
for larciny of the goods of 4. or B. and it is good either way, for 
the property is ſtill in A. yet B. hath the poſſeſſion, and is charge- 
able to A. if the goods be ſtolen, and hath the property my all the 
world but A. 

A. is indited, that he ſtole the coll of B. and it appears in thi 
indictment, that B. was a feme covert at the time, the inditment is 
nanght, for they are the goods of her huſband, and ſo-if A. be in- 
dicted for ſtealing the goods of B. and upon the evidence it appears, 
that B., had neither intereſt nor poſſeſſion in the goods, or was a feme 
covert, the party ought to be acquitted, but then he may be preſently 
indicted de novo for ſtealing the goods of the huſband or' true pro- 
prietor ; and ſo it once happened before me at Ayleſbury 1567. in the 
caſe of Emes, who' was convicted and executed upon a ſecond in- 
dictment. 


Regularly a man cannot commit hwy of the g00en, wherein he 
hath a property. | Puget hg 

If A. and B. = jolnt-bemants or tenants in common of an horſe, 
and A. takes the horſe, poſſibly animo furandi, yet this is not felony, 
becauſe one tenant in common my the whole doth but what by 
law he may do. 

Yet if 4. take away the trees of B. and cut wh into FW B. 
may take them away, and it cannot be felony ; ſo if A. take the cloth 
of B. and make it into a doublet, B. may take it, and it cannot be_ 
felony. M. 2 Eliz. More n. 61. p.19. | = 

If A. take the hay or corn of B. and mingles i it with his own head | 
or cock, or if 4. take the cloth of B. and embroider it with fGlk or 
gold, B, may retake the whole heap of corn, or cock of 'hay, or gar- 
ment and embroidery alſo, and it is no felony, nor ſo much as a 
treſpaſs. FH. 36 £liz, B. R. Popham n. 2. p. 38. 


Yet 
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Yet if A. bail goods to B. and afterwards animo furdl ſteals the 
goods from B. with deſign probably to charge him for them in an 
aQiion of detinue, this is felony ; quod vide 1 H. 6. 43. a. Gi, C: 
Þ. 110. Stamf. P. C. p. 26. a. 

The wife cannot commit felony of the ok of her huſband, for 

[ 14] they are one perſon in law, 21 H. 6. Corone 455. Co. P.C. 

914 P- 110. and therefore, if ſhe take or ſteal the goods of her 
huſband, and deliver them to B. who knowing it, carries them | 
away, this ſeems no felony in B. for it 1s taken, guaſi by the conſent 
of her huſband [), yet treſpaſs lies againſt B. for ſuch taking, for 
it is a treſpaſs, but i» favorem vite it ſhall not be adjudged a felony, 
and ſo I take the law to be, notwithſtanding the various opinions. 
Dalt. cap. 104. p. 268, 269. ex leftura Cooke. (x) 

But if the huſband deliver goods to B. and the wife had taken them 
feloniouſly from B. this had been felony in the wife, Dalt. cap. 104. 
p- 268. for if the huſband himſelf had taken them feloniouſly from B. 
it had been felony, as hath been ſaid ; but then it — in both caſes 
be a taking animo furandi, 

But if a man take away another man's wife againſt her will cum 
$onts virt, that is felony by the ſtatute of Y/e/tm. 2. cap. 34. which 
ſaith, Habeat rex /eftam de banis fic afſportatis (y), 13 Aſſiz. 6. But 
if it be by the conſent of the wife, tho againſt the conſent of the huſ- 
band, it ſeems to be no felony, but a treſpaſs, for it cannot be a felony 
in the man, unleſs it be a felony in the woman, who conſented to it, 
13 A/iz. 6. but Dalton thinks it felony, ub; ſupra. 

Yet in ſome caſes the principal agent may be excuſed from felony, 
and yet he, that is principal in the ſecond degree, may be guilty, as 
| if a man put a child of ſeyen years to take goods, and bring them to 
| Him, and he carry them away, the child is not guilty by reaſon of 
| his infancy, yet it is felony in the other. 

If A. die inteſtate, and the goods of the deceaſed | are ſtolen before 
adminiſtration committed, it is felony, and the goods ſhall be ſuppoſed 
to be bona epiſcopi de D. ordinary of the dioceſe, and if he made B. 

his executor, the goods ſhall be ſuppoſed bona B. tho he hath not 
proved the will, and they need not ſhew ſpecially their title as ordi- 
nary or executor, becauſe it is of their own poſſeſhon, in which 


(«) But in caſe B. were her adulterer, can be odd. Dalton utbi OAG 
Mr. Dalton thinks it would be felony, for - (x) New Edit. caps. 157» þo _— 
bo fuch a caſe mo conſent of the huſband (y) 2 Co, Inftit, 43 4+ 


caſe 
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_ caſe a general indictment as well as a general action of treſpaſs lies 
without naming themſelves executor or ordinary, and fo for an ad- 
amini{trator. 

But if ſervants 1 in the houls imbezzle their maſter's goods after his 
deceaſe, this ſeems not to be felony at common law, but only treſpaſs, 
becauſe the . goods were quodammodo in their cuſtody ; and therefore 
remedy is provided by the ſtatute of 33 HT. 6. cap. 1. that if they ap- 
pear not upon proclamation, they ſhall be attaint of felony, but it they 
appear, they ſhall anſwer for it as a treſpaſs. 


But an indiftment, quod invenit hommem mortuum, & felonies Jun 


ratus fait duas tunicas without ſaying de bonts & catallis of the CXCr 
cutor or ordinary, 1s not good, and therefore the party was Gicharged. 
11 R. 2. Enditement 27. 

wc digged up a dead body out of FO: grave, and ſtole his ſhroud, 
and buried him again, this is reported by Mr. Dalton, cap. 103. p. 266. 
to be no felony, but a miſdemeanor, for which the party was whipt. 
And accordingly I have ſeen it reported to be held 16 Fac. in Noz- 
tingham's caſe (=), quia nullius in bonis, but ſee Co. P. C. p. 110, in 
Haine's caſe (a) ruled by the advice of all the judges to be felony, 
and in the indiment the goods ſhall be ſuppoſed the yours of the . 
executor, adminiſtrator, or ordinary. 

But it is held, that if A. put a winding-ſheet upon the dead body 
of B. and after his burial a thief digs up the carcaſe and ſteals the 
ſheet, he may be indifted for felony de bonis & catallis A. becauſe it 
 transferd no property to a dead man. 12 Co. Rep. 112. 

. VL. I come to the ſixth conſideration, who may be ſaid a perſon 
contaiting larciny, but of this I have at large treated before cap. 3, 
&c. and therefore ſhall ſay but little here. 

An infant under the age of diſcretion regularly cannot be guilty of 
Jarciny, viz. under fourteen years, unleſs it appears by circumſtances, 
that he hath a diſcretion more than the law preſumes. : 
| A madman, #0x compos, or lunatic in the times of his lu- , 

Nac I [5 1 ] 
y cannot commit larciny, but ought to be found not guilty 
| Upon due evidence thereof. 

A feme covert alone may be puilty of larciny, if done without co- 

ercion of her huſband. 27 4/iz. 40. 


(z) This caſe is mentioned by Dalton: in New Za t. is cap. 156, þ. $02. 
in the place cited by our author, which (a) 12 Co, 112, 


But 
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| for I have always thought, that if upon the evidence it can clearly 


| huſband, but ftabitur preſumptio, donec probetur in contrarium, neither 


Ercion. 
* done the felony alone, for every indiftment is ſeveral in law; or again, 


- ary, where the huſband is party in the fa, (tho ſhe may be guilty 


But 1t hath generally now obtaind, that ſhe cannot be guilty of | 
tarciny jointly with her huſband, becauſe preſumed to be done by- 
coercion of her huſband. ide Dalt. cap. 104, (b) Stam mf. P, C. fol, 
26. a. & libros it. *® © 

But this I take to be only 2 preſumption till the contrary: appear, 


appear, that the wife was not drawn to it by her huſband, but that ſhe 
was the principal aCtor and inciter of it, ſhe is guilty as well as the 


is the book of 2 E. 3. Corone 160. to the contrary, but in the book of 
27 Aſſiz. 40. where the was indicted alone, 1 inquiry was made, Wes 
ther it were by coercion of the huſband. 

And therefore, if A. and B. his wife be indited by theſe names of 
rciny, the indictment 1s not void, for the huſband may be convicted, 
| tho the wiſe be ur upon the preſumption of her huſband's c C0- 


Again, the huſband may be noguined, al the wife found to have 
tho primd facie the wife cannot be guilty of larciny, no nor of burg- 


of murder or manſlaughter jointly with her huſband) and therefore _ 
primd facie the wife in ſuch caſe mult be acquitted, yet for my part I 
think the circumſtances may .be ſuch, that the wife may be as welt 
guilty in larciny or burglary, as her huſband. 

If a ſervant commit felony by the coercion of his maſter, yet it 
doth not excuſe the ſervant, tho it excuſe the wife, as is before ſaid, 
for the wife is inſeperably /ub pote/tate viri, but it is not ſo with a 
ſervant, for as he is not bound to obey his maſter's unlawful commands, 
' fo he may recover damages for any wrong done him by his maſter. 
Dalt. cap. 104. þ. 269. (c) 


See Black, Com. Lib. iv, cap. 17. p. 229 to | 244: and Foſter 73» 123, 124, 366. and 
I Hawk. Þ. c C. Index tit. page 5 | 


(5) New Edit, cap. 157+ f+ 593+  (c) New Edit. þ. 504+ 


CHAP. 
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CHAP. XLV. 


Concerning the diverſities of grand larcinies among themſelves 3 7 relas 
| | tion to clergy. 


LTHO the puniſhment of all grand larciny by the law is death 

{a), yet in relation to clergy, which 1s a kind of relaxation of 
the ſeverity of the judgment of the law, there is difference made by 
afls of parliament between ſome larcinies and others. ” 

By the antient privilege of the clergy, and by the confleiniition and | 
ſpecial conceſſion of the ſtatute of 25 E, 3. cap. 4. the benefit of 
clergy was to be allowd in all treaſons and felonies touching other 
perſons than the king himſelt and his royal majeſty. 

Therefore as well in grand larciny, as 1n other felonies, clergy is 
to be allowd, where it is not to be Grew away by ſome ſubſequent 
att of parliament. 'S. 

And in all thoſe caſes, wherein it is ſo taken away, the indictment 
of ſuch larciny or other felony muſt bring the caſe within the 'parti- 
culat proviſion of thoſe ſtatutes, which in ſuch caſes takes away Cler- 
2), otherwiſe it is to be allowd, tho upon the evidence it may fall out, 
that the truth of the fat appears to be ſuch, as is within the ſpecial 
proviſion of thoſe ſtatutes, that ſo take away clergy. 


The ſtatutes therefore, that take away clergy in ſome particular —* 


karcuues, are theſe that follow : 

\ I. By the ſtatute of 23 H. 8. cap. 1. © All perſons found guilty 
_ & of robbing any church or chapel, or other holy places, or of rob- 
* bing any perſon in his dwelling-houſe, the owner or dweller of the 
&« {ame houſe, his wife, children or ſervants then being within, and 
« putin fear and dread by the ſame, or for robbing any per- 
« ſon. in or near 'the high-way, and thoſe, that are found [5 wv] 
« guilty of abetting, procuring, helping, or counſelling thereof, are 
_ © exempt from the benefit of clergy, except ſuch as are in the order 
« of ſub-deacon.” 


But upan this ntote, tho there muſt be a ficaling of hd there 


(a) In antient times it was in ſome in oli with pillory, and the 1 { 
eaſes puniſhed with the loſs of a thumb, ear, Corone Gas: Brite 24+ b, MY 


\ 
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need not be an aCtual breaking /6), for the ſtealing in the houſe, and 

putting the dweller, his wife or ſervants in fear, is robbery. | 
This ſtatute extended only to a conviction by verdiCt or confeſſion, 

but the ſtatute of 25 7. 8. cap. 3. extended it to a ſtanding mute, or 


_ challenging of above the number of twenty, or not direQly anſwer- 


ing, and alſo in caſe of an arraignment of a priſoner for a felony by 
bringing the goods he ſtole into one county, where he had firſt ſtolen 
the goods in a foreign county, in one of thoſe manners mentiond in 
the ſtatute of 23 H. 8. it gave power to the juſtices, upon examina- 


_ tion of the fat, to put the priſoner from his clergy, but herein theſe 
| things are obſervable: 1. It did not give power of examination, 


where the priſoner confeſſed the felony, but where he put himſelf 
upon his trial, 2. Theſe examinations need not be recorded. 3. It 
did not extend only to thoſe caſes, where the priſoner was to be 
ouſted of his clergy by force of the ſtatute of 23 HF. 8. and not to 
other caſes, where he was to be ouſted of his clergy by any ſubſe- 
quent ſtatute, and therefore upon a robbery in a dwelling-houſe, where 
the owner, his wife or ſervants were within, and not put in fear, he 
could not be ouſted of his clergy by examination in a foreign county 
upon the ſtatute of 25 H. 8. Anderſ. Rep. n. 158. p. 114. Co. P. C. 

cap. 52. p.115. | | 
And therefore it -was ruled in one Cole's caſe, a woman broke a 
dwelling-houſe in Kent in the day-time, none being there, and took 
away goods above the value of five ſhillings, and under the value of 
ten ſhillings, and carried the goods into Suſſex, where ſhe 


[519] was indicted of larciny, and upon examination it appeard 


ſhe had broke the houſe, and took the goods xt ſupra, being above 
five ſhillings and under ten ſhillings, and the jury found accordingly, 
and ſhe was burat in the hand, and diſcharged, for a man in ſuch a 


caſe ſhould have had his clergy in the county of Suſſex, becauſe tho 


the ſtatute of 39 E1:z. cap. 15. take away clergy in the proper county, 


_ yet the ſtatute of 25 H. 8, as to examination and taking away clergy 


in 2 foreign, county extends only-to felonies put out of clergy by 23. 
H.8.or5& 6 FE. 6. cap. 10. coram domino Bridgman za Sufſex ex 
libro ſus. 


(3) In the caſe of robbing a church church or chapel is ouſted of clergy in all 
there muſt be an actual breaking to bring caſes, except that of challenging above 
it within this fiatute; but by 1 ZE. 6. cap. twenty, which defe& is ſupplied by 3 & 4 

by that ſtatute #Y, & MM. caps 9» 
felonious taking of goods out of & 


Again, 
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Again, the ſtatutes of 23 H. 8. and 25 H, 8. did put acceſſaries 
Zefore in ſuch caſes from the benefit of their clergy, as well as the 
principals, but as to that they are repeald by 1 E. 6. cap. 12. 

But by the ſtatute of 1 E. 6. cap. 12. tho the ſtatute of 23 Z. 8. 
be re-enaCted as to the principals in the caſes before mentiond, and 
alſo in caſes of breaking houſes to the intent to ſteal, (any perſon be= 
ing therein, and put in fear) if conviat by verdit or confeſſion, or 
ſtanding mute, and not direaly anſwering, yet it hath this general 
clauſe, and in all other caſes offenders ſhall have benefit of their cler £3» 
_ and therefoxe by this aCt theſe changes were wrought. 

1. In the caſes, where clergy was excluded «Oo this act, there | is no 
 faving for perſons in holy orders. | . 

2. It repeald the ſtatute of 25 FT. 8. cap. 3. as to examination in 
a foreign county, and:for that reaſon the ſtatute of 5 & 6 E. 6. cap. 
10. was made, whereby that ſtatute was revived, and ſtands now in 
force in every article thereof. Hs 

3. It reſtored clergy to acceſlaries before i in all thoſe caſes, wherein 
they were ouſted of clergy by 23 and 25' H. 8. and therefore the ſta- 
tute of 4 & 5 Ph. & M. cap. 4. was made, whereby acceſlaries before 
in murder, or robbery in any dwelling-houſe, or in or near the high 
ways, are ouſted of clergy upon convition, outlawry, ſtanding mute, 
or challenging above twenty, or not directly anſwering. 

So that the ſtatutes of 23 and 25 H. 8. ſtand at this day in force 
with this addition, that perſons in holy orders ſtand equally | 
exempt from the benefit of clergy with others by te ſtatute ['s 20] 
of 1 F. 6. as to caſes within that ſtatute. 

| But if only a ſtranger were in the houſe, and neither the owner, 
his wite, children or ſervants, this gives no diſcharge of clergy by the 
ſtatute of 23 77. 8. and therefore there was proviſion i in that caſe by 
_ the enſuing ſtatute. 

II. But the ſtatute of 1 E. 6. cap. 12. nie of any houſe by 
night or by day, any perſon being in the houſe or put in fear, if it 
were with an intent to ſteal, tho nothing be ſtolen, a principal was 
| excluded from clergy in all caſes, except ory and ' challenging 
above twenty, | 

And alſo in a foreign county, yet if upon examination it be ſo 
found, he is ouſted of clergy by the ſtatute of 5 & 6 EF. 6. cap. 10. 


but the acceflary before or after is, not ouſted of clergy by this ſtatute. 
| G g 2 | UI, By 
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; MI. By the ſtatute of 5 & 6 E. 6. cap. 9. * If any perſon be 
<« found guilty according to. the laws of the land for robbing any 
« perſon or perſons in his or their dwelling houſes, or dwelling-places, 
« the owner or dweller, -his wife, children or . ſervants being within 
* the ſame houſe or place, or in any place. within the precins 
6« thereof, ſuch offender ſhall not be admitted to clergy, - whether the 
* owner or dweller, his wife or Ws _ or: there ANG ſhall 
<« be waking or ſleeping. ? | 
_ « And alſo he, that robs any nadlaih in any booth. or tent, in any 


_« fair or market, his wife, children, or ſervant then being within the 


*© booth or tent, ſhall be excluded from clergy. . 
This ſtatute is of force, and of great and daily uſe, and therefore i it 


will be convenient to make ſome obſeryations upon. it. 


_ Upon this ſtatute theſe things are obſervable : 

1. That it extends not to ouſt clergy in any caſo but upon que 
tion of the offender, either by verdict or confeſſion, for: « man that 
confeſſeth is found guilty by his confeffion, but it extends not to 


_ ftandi ng mute, challenging above twenty, or not direQtly anſwering c), 


And therefore 1t 1s conſiderable, whether, if a man be at- 
[522 21], taint by outlawry, he may not be admitted to his clergy as 
a clerk attaint, which, tho it avoids not the attainder, yet it may 
take off the execution, for clergy is allowable to.a-perſon attaint, if 
the caſe be within clergy, Cronipt. Furiſdic. of Courts 126. b. (d) 
Dy. 205. a. 6. and it is held, outlawry upon this Kiatute: excludes not 


clergy: 11 Co. Rep. 29. b. Poulter's caſe. 


2. That yet by the ſtatute of 4 & 5 P. & M cape 4. FR 1s 


' taken away in 'this caſe from the 'acceflary before, as well as in cafe 


of ſtanding mute and challenging above twenty, or not directly-an- 

ſwering, for the ſtatute of 4 & 5 P. & Ml. extends to acceflaries 
before in all caſes of robbing in dwelling-houſes, as well thoſe within 

this ſtatute, as thoſe upon the ſtatute of 23 #. 8. 

- 3. It hath been held by good opinion, that this ſtatute extends only 


| to him that aQtually enters the, houſe and ſteals there, and that there- 


fore if 4. B. and C. come to a houſe in the day-time with an intent 
to enter, and ſteal goods, and that Aonly breaks and enters the houſe, 
and takes the goods, that 4. only ſhall be excluded of his clergy, and 
B. and C, that were aiding and aſbſting ſhould have their clergy: this 


But by 3 & 4 W. & M. cap. 9. it of an outlawry. 
extend be +. theſe caſes, 8 as alſo to the calc (4) has Fuſtice I19, 6, 
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was the opinion of divers judges at a meeting in Serjeants-[nn 30 
Novemb, 1664. who grounded themſelves principally upon Audley's 
caſe /e }, upon the ſtatute of 39 Eliz. hereafter cited, but I think they 
are all to be excluded of their clergy upon this ſtatute of 5 & 6 F. c. 
and there cannot be a ſtronger authority in it, than the judgment of 
parliament in the ſtatute of 4 & 5 P. & Md. cap. 4. whereby it ts 
enacted, ** That if any perſon ſhall maliciouſly comman4, hire, or 
« counſel any perſon to commit any robbery in any dwelling-' ule, 
he ſhall be excluded of clergy. 

And certainly he, that is preſent, aiding, -and abetting, is more 
than an acceſſary before, but then perchance the indiment mult not 
run generally, was preſent, aiding, and abetting, but that B. and C, 
did malicioufly command, hire, or counſel A. to commit the faft, Dy. 
183. 6. 11 Co. Rep. 37. a Poulter's caſe; tho, in my own | 
opinion, the words maliciouſly preſent, aiding, and abetting, [52 ] 
do countervail the former, and much more, and it cannot be intended, 
that the ſtatute meant to take away clergy from thoſe that malici_ 
ouſly counſel or command, which at moſt makes but an acceſſary, 
and yet that he that 1s preſent and abetting, ſhall have his clergy. 
But, in my opinion, all may be indicted, quod fregerunt & intra- 
verunt, &c. as in caſe of burglary or robbery, and it differs from the 
ſtatute of 39 Eliz. and the rather, becauſe the ſtatute of 4 & 57.40 
At. extends not to offenſes made after by 39 E/;z. 

4. This ſtatute extends not to breaking of the houſe wh an intent 
to rob it, but there muſt be an aQtual robbing, or taking away goods. 

5, 'The robbing by day or night-1s within this ſtatute. 

| 6. The dweller, his wife, children or ſervants muſt be within the 
 precin® of the houſe ſleeping or waking, but it is not neceflary they . 
ſhould be put in fear, neither is it neceſſary ey. ſhould be in the 
fame room where the robbery is done. 

7. But it 18 not enough, that a ſtranger be in the houſe, unleſs the 
owner, his wife, children, ſervants or ſome of them be in the houſe 
at the time alſo, tho it be enough upon the ſtatute of 1 F. 6. cap. 12. 

8. There muſt be not only an actual ſtealing of ſome goods in the 
houſe, but an aCtual breaking of the houſe, for the ſtatute ſpeaks of 
robbing, which imports more than a bare taking of goods. 

Aug. 14 Car. 1. Thomas Williams, Thomas Bates, and Richard 
Hortor having broken the lodgings of Sir FH. Hungate at 1/hitehall, 


(e) Cre. Car. 473. by the name of Evans and Fincke's caſe, 
Ggo3 va and 
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and taken thence ſeveral goods of Sir H. Hungate, Croke and Crawley 
were adviſed with, to pen the indictment, who agreed theſe points: 
1. It muſt be laid for breaking the king's manſion-houſe called -JV}ite- 
hall ({f), and ſtealing the goods of Sir H, Hungate, for all the lodg- 
ings in F/hitehall were: part of the king's houſe, and differ'd from an 
1an of court, where each chamber is a ſeveral manſion-houſe, becauſe 
every one hath a ſeveral intereſt in his chamber. 92. That 
[523 3) a the ſtatute of 5 & 6 E. 6. the inditment need only be, 


_ that he broke the king's houſe called Fiitehall, and ſtole the goods 


of Sir H. Hungate, divers of the king's ſervants then being in the 
houſe, without ſaying, that any body was put in fear (which was 
ann, by the ſtatute of 23 FH. 8.) but merely upon the ſtatute of 
5& 6 F. 6. and accordingly the indiftment was drawn. 3. That 
upon an inditment upon 23 #T. 8. or upon 5 F. 6. there muſt be an 
aQtual breaking of the houſe, and alſo a "JOuOMry or ſtealing of ſome 
thing. 
| 4. That if a thief comes into the houſe, the doors being open, and 
then breaks open a chamber-door, and ſteals goods from thence, this | 
1s a breaking of the houſe within thoſe ftatutes, and accordingly at 
the gaol-delivery at the Old Bailey, 29 Aug. 14 Car. 1. thoſe two 


juſtices being preſent, they were indifted, and Harper being fled, the 


other two were found guilty; Filiams was reprieved before judg- 
ment, but Bates was executed, ex Ebro Twiſden. 


Upon this latter reſolution it ſeems, that Bayne's cafe in Pophan' $ 
Rep. 36 & 31 Eliz. n. 10 was ſomewhat too ſevere (g), where one 


_ came into a tavern to drink, and ſtole a cup that was brought them 


to drink in,” the owner and his ſervants being in the houfe, and upon 
this he was ouſted of his clergy upon the ſtatute of 5 & 6 F, 6. which 
caſe was doubted by the juſtices upon a meering among them Novem. 
1664. but it was then agreed, if two come into a tavern to drink, the 
door being open, and divers of the family being in the hovfe, and one 
goes up ſtairs and breaks a chamber-door, and ſteals goods, and both 
depart before the felony be diſcovered ; refolved by us all, that clergy 
is taken away from him that breaks open the door, if he be indited 
upon the ſtatute of 5 F. 6, but not from the other, for the breaking of 


the door was an act of violence, and fo the breaking of a counter or 


cheſt {h); for a cheſt vide pou: 


(f) See Kel. 27. (b) See Kel, 69; 
(g) This caſe, denied. to be law, Kel, 68. | 


But 
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| But tho the breaking of the door, or perchance of a counter, may 
be ſuch an a, as may make it a robbery withia the ſtatute of 5 E. 6. 
yea, and altho in that caſe before-mentioned, and in a caſe c 4] 
upon a ſpecial verdict out of Gambridgeſhire betore-men- 
tioned, it was held the breaking of a cheſt was all one as to this pure 
poſe with the breaking of a door, tho the cheſt were not faxed to the 
freehold, quod vide antea cap. 43. yet I muſt needs ſay, that the courſe 
at Newgate hath been always ſince my time, that the breaking open 
of a chamber-door, and of a counter or cupboard fixed to the free» 
hold, hath brought it within the ſtatute of 5 £. 6. to oult of clergy ; 
yet when a party enters the doors open, and breaks up only a cheſt or 
trunk, and ſteals thence goods, that is not ſuch a robbery, as 1s 
within the ſtatute of 5 E. 6. to ouſt of clergy, and ſo was the differ= 
ence agreed at Newgate 1671. upon the robbery of the caok of Serje- 
_ ants-inn in Fleet-ſtireet, by certain perſons that came in to eat, and 
ſlipt up ſtairs, and picked open a chamber-door, and broke open a 
 _ cheſt, and ſtole plate of good value: it was agreed, that the picking 
| open the lock of the chamber-door brought it within the ſtatute to 
ouſt clergy, but the breaking open of a cheſt or trunk only would not 
ouſt clergy upon the ſtatute of 5 £Z. 6. or 39 Ez, and fo by Lee ſe- 
condary was the conſtant courſe at Newgate in his time. 

As to robbery in booths or tents in fairs and markets, within the 
5 E. 6. cap. 12, H. 41 £1iz. B. R, the robbing of a ſhop in Wf- 
minſter-hall was ruled not to be within this ſtatute to be 0600s of 
clergy. 

If a ſervant opens a chamber-door in his maſter's houſe, and ſteals 
goods, Sir N. Hyde, who was ſevere enough in cafes criminal, 

_ doubted whether this were within this ſtatute to ouft him of his clergy: 
vide infra. 

IV. The next ſtatute relating to this matter of robbing in houſes is | 
39 Eliz. cap. 15. which recites, that the penalty of robbing of houſes 
1m the day-time, no perſons being in the houſe at the time of the rob- 
bery committed, is not ſo penal as robbery in any houſe, any perſon 
being therem at the time of the robbery committed, which hath em- 
boldened perſons to commit heinous robberies in breaking and enter- 
ing perſons houſes, none being in the ſame, and enaQs, © That if 
* any perſon ſhall be found guilty by verdia, confeſſion, or other- 
« wife forthe felonious taking awayin the day-time of money, 

** goods, or chattels to the value of five thillings or upwards [$25] 


dE 4 in 


Fj 
: 
« 
$ 

Fr 
7 

x 

{ 

$8 

K's 

'HS 

bo 

©:8 
« I 
+ 3 
© 
by 
. % 
KS 
3 
& 
4 
{Y 
oO 
4 
4 
| 4 
o 
5 ' 
[ 
by. 
4 
F 
FEY 
KY 
: 
þ 6 
o 
* 4 
2 
$ x 
© 
hk. 

[is 

[? 
[2 
þ : 
! 
. 
"+ 
is 
" 
iN. 
-yY 
x 
_ 
Ex 
#4 
P42 
Y 
beÞ 
i 
£4 
h 
LY 
y 
*'Y 
AE 
: 
? 
= x 
4 8 
YZ 
of 
k 
+ YF 
[4 
+3 
* 


Lone inf ie eb: + 
Wn POP” oo ee 4» 


conſtant practice. 


525 HISTORIA PLACITORUM CORONZE, 
* in any dwelling-houſe, or any part thereof, or any out-houſe or 
* out-houſes belonging and uſed with the ſaid dwelling-houſe or 


<* houſes, altho no perſon ſhall be in the ſaid houſe or houſes at the 


* time of the felony committed, every ſuch perſon ſhall be excluded 
« from the benefit of clergy. 


": this ſtatute theſe things are obſervable: 
'1. That the inditment, whereupon ſuch perſon 1s to be excluded 
of the benefit of his clergy, ought preciſely to follow the ſtatute, viz. 
it muſt be in the day-time, and no perſon being in the houſe, and muſt 


appear to be ſo upon evidence. 


2. And therefore, if either the inditment purſue not the ſtatute, 
or the evidence make not good the indictment, he is to have bis 


_ clergy, and therefore upon ſuch an inditment he may be acquitted 
_ of ſtealing-againſt the form of the ſtatute, and found guilty of ſimple 


felony at common law, tho the indictment conclude contra formam 


 flatuti; and the fame law it is, if an indictment be formed upon the 


ſtatute of 23 H. 8. or 5& 6 FE. 6. for tho the indictments in thoſe 
caſes be ſpecial, and conclude ſometimes contra formam flatuti, yet 
they include felony at common law, and tho the inditment con- 
cluding contra formam ftatuti be good, it is not neceſſary, ſo as the 
circumſtances required by the ſtatute be purſued, for the ſtatutes in 
theſe caſes make not the felony, but only exclude clergy, when the 
felony is ſo circumſtantiated, as the ſtatute mentions, and 1s ſo ex- 
preſſed in the indiftment. 

3. If the indictment be formed upon this ſtatute, as that he broke 
and entred the houſe in the day-time, and ſtole, no perſon being 
.1n the houſe, if it appear upon the evidence, that the felony was 
committed without theſe circumſtances, as if it were committed in 
the night, or not in the day, ſo that it is burglary, or if com- 
mitted when ſome of the family were in the houſe, mn which caſe 
he had/been ouſted of his clergy by the ſtatute of 5 & 6 E. 6. if the 
indictment had been formed upon that ſtatute, yet in ſuch caſe the 
offender being ſpecially indicted upon the ſtatute of 39 Ez. ſhall be 
Z , found guilty of ſimple felony at common law, and ſhall not 

[526] be ouſted of his clergy by the ſtatute of 23 H. 8. 1 E. 6. 
5t 6 F. 6. or 18 Eliz. cap. 1. becauſe the indiftment is not formed 
upon thoſe ſtatutes, but only upon 39. Eliz. and if the circumſtances 
of the ſtatute of 39 E!iz. upon which the indictment is formed, be 
not purſued in the evidence, he muſt haye his clergy, and fo is the 


4. Altho 


$[5 
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4. Altho this ſtatute of 39 Eliz. in the body of the at ſpeaks 
only of ſtealing, yet in as much as the preamble ſpeaks of robbery, 
it hath been always taken, that upon this ſtatute, as well as upon the 
ſtatute of. 5 E. 6. there muſt be theſe. three things concur to ouſt 
clergy :. 1. There muſt be an afual flealing or taking away of goods 
of ſome value upon the ſtatute of 5 & 6 E.6. and of goods to the 
value of five ſhillings upon this ſtatute, but it is not neceſſary, that 

the goods be carried out of the houſe, for if he take them. out of EY 
| trunk or cupboard, and.lay them in the room, and be appr ehended be- 
fore he carry them away, it is a ſtealing within the ſtatutes, and at com- 


mon law alſo, as was reſolved by all the judges, #9 diſſentiente, in a caſe 


out of Cambridgeſhire upon a ſpecial verdict there found upon an indict- 
ment upon the ſtatute of 5 & 6 E. 6. anno 1664. (3.).:-8..1t muſt be a 
ſtealing of goods in the houſe, and therefore he that ſteals, or is party to 
the ſtealing them, being out of the houſe, is not by this ſtatute to .be 
ouſted of his clergy. 3. Upon this ſtatute, as well as upon the tatutg | 
of 5 6 FE. 6. there muſt be ſome att of force or breaking. (kh) 

Now what ſhall be ſaid ſuch a force, as muſt bring the party with- 
in this ſtatute, hath been touched before, to which I add, 1. That 
whatſoever breaking will make a burglary, if it were in the mght, 
' will make ſuch a force or breaking, as is within this ſtatute and that 
of 5 E. 6. to ouſt the thief of his clergy, as if he break open 
the outward or inward door of the houſe, pick the lock of ['s 27] | 
ſuch door, draw the latch, break open the window, &c. 2. Some _ 
; breaking or force will ouſt clergy upon the ſtatutes of 5 & 6 E.-6. 
and 39 Eliz. which will not make a burglary, if it were in the night, 
as where he enters by the doors open, and breaks open a counter or 
cupboard fixed to the freehold, as OO" in the Cambridgeſhire 
caſe before-mentiond. 

T. 16 Car. 2. Simſon's caſe, where the caſe was thus: a man came 
Into a dwelling-houſe, none being within, and the doors being open 
and broke up a cheſt, and took out goods to the value of five ſhillings, 
laid them on the floor, and before he could carry them out of the 
chamber, he was apprehended, and upon this matter ſpecially found 


(i) This was Simpſon's caſe mentioned *© perſon to commit ſuch offenſe, ſhall be 
below, and is reported Kel 31. 6 excluded from the benefit of clergy. 

Ck) But now by 10& 11 W. 3. cap, 23. And by 12 Ann. cap. 5. * Whoever 
* Whoever we night or day ſhall in any ** ſhall feloniouſly ſteal to the valus of 405. 
66 ſhop, ware-houle, coach-houſe, or table, © im any dwelling-houſe or out-houſe 
** privately and feloniouſly ſteal to the.va= ** thereto belonging, altho it be not bro- 
& {ue of oy or more, tho ſuch ſhop be © ken, nor any perſon therein, their aiders 
** not broke open, nor any perſon therein, + or aflifters are excluded from clergy. 
* or ihall afliſt, hire; 'or command any 


ho 
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* in any .dwelling-houſe, or any part thereof, or any out-houſe or 
* out-houſes belonging and uſed with the ſaid dwelling-houſe or 
&« houſes, altho no perſon ſhall be in the faid houſe or houſes at the 
& time of the felony committed, every ſuch perſon ſhall be excluded 
*« from the benefit of clergy. 

Upon this ſtatute theſe things are obſervable: 

1. That the indictment, whereupon ſuch perſon is to be excluded 
of the benefit of his clergy, ought preciſely to follow the ſtatute, viz. 
it muſt be in the day-time, and no perſon being in the houſe, and muſt 

___ to be ſo upon evidence. 
2. And therefore, if either the inditment purſue not the Natute, 
or _ evidence make not good the indictment, he is to have his 
clergy, and therefore upon ſuch an indictment he may be acquitted 
of ſtealing-againſt the form of the ſtatute, and found guilty of ſimple 
felony at common law, tho the indictment conclude contra formam 
flatuti ; and the ſame law it is, if an indictment be formed upon the 
ſtatute of 23 H. 8. or 5 & 6 FE. 6. for tho the indictments in thoſe 
caſes be ſpecial, and conclude ſometimes contra formam ftatuti, yet 
they include felony at common law, and tho the indiftment con- 
cluding contra formam flatuti be good, it is not neceſſary, ſo as the 
circumſtances required by the ſtatute be purſued, for the ſtatutes in 
theſe caſes make not the felony, but only exclude clergy, when the 
felony is ſo circumſtantiated, as the ſtatute mentions, and is ſo ex- _ 
prefled in the indictment. 

3. It the indictment be formed upon this ſtatute, as s that he broke 
and entred the houſe in the day-time, and ſtole, no perſon being 
.In the houſe, if it appear upon the evidence, that the felony was 
committed without theſe circumſtances, as if it were committed in 
the night, or not in the day, fo that it 1s burglary, or if com- 
mitted when ſome of the family were in the houſe, in which caſe 
| he hadbeen ouſted of his clergy by the ſtatute of 5 & 6 E.s6. if the 

indictment had been formed upon that ſtatute, yet in ſuch caſe the 
offender being ſpecially indicted upon the ſtatnte of 39 EJiz. ſhall be. 
found guilty of ſimple felony at common law, and ſhall not 

182 6] be ouſted of his clergy by the ſtatute of 23 H. 8. 1 E. 6. 
5& 6 FE. 6. or 18 Eliz. cap. 1. becauſe the indictment is not formed 
upon thoſe ſtatutes, but only upon 39. Eliz. and if the circumſtances 
of the ſtatute of 39 E/iz. upon which the indictment 1s formed, be 
not purſued in the evidence, he muſt have his clergy, and ſo is the 
conſtant practice. 4. Al _ 
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4. Altho this ſtatute of 39 Eliz. in the body of the ad ſpeaks 
only of ſtealing, yet in as much as the preamble ſpeaks of robbery, 
it hath been always taken, that upon this ſtatute, as well as upon the 
ſtatute of. 5 £E. 6. there muſt be theſe. three things concur to ouſt 
clergy :. 1, There mult be an a#ual fiealing or taking away of goods | 
of ſome value upon the ſtatute of 5 & 6 F. 6. and of goods to the 
value of five ſhillings. upon this ſtatute, but it is not neceſfary, that 
the goods be carried out of the houſe, for if he take them out of 2 
trunk or cupboard, and.lay them in the room, and be appr ehended be- 
fore he carry them away, It is a ſtealing within the ſtatutes, and at com- 
mon law alſo, as was reſolved by all the judges, #10 d:Jentiente, in a caſe 
out of Cambridge/hire upon a ſpecial verdict there found upon an indict= | 
ment upon the ſtatute of 5 & 6 E. 6. anno 1664. (7). 2. It muſt bea 
 Nealing of goods 2n the houſe, and therefore he that ſteals, or is party to 
the ſtealing them, being out of the houſe, 1s not by this ſtatute to. be 
ouſted of his clergy. 3. Upon this ſtatute, as well as upon the fatutg | 
of 5 & 6 FE. 6. there muſt be ſome a of force or breaking. (h J 

Now what ſhall be faid ſuch a force, as muſt bring the party with 
in this ſtatute, hath been touched before, to which ] add, 1. That 
whatſoever breaking will make a burglary, if 1t were 1n the mght, 
will make ſuch a force or breaking, as is within this ſtatute and that 
of 5 E. 6. to ouſt the thief of his clergy, as if he break open 
the outward or inward door of the houſe, pick the lock of [52 27] | 
ſuch door, draw the latch, break open the window, Ge. 2. Some $ 
. breaking or force will ouſt clergy upon the ſtatutes of 5 & 6 F.-6. 
and 39 Eliz. which will not make a burglary, if it were in the night, 
as where he enters by the doors open, and breaks open a counter or 
cupboard fixed to the freehold, as was wes. in the Cambridge/hire 
caſe before-mentiond. 

7. 16 Car. 2. Simſon's caſe, where the caſe was thus: a man came 
into a dwelling-houſe, none being within, and the doors being open, 
and broke up a cheſt, and took out goods to the value of five ſhillings, 
| aid them on the floor, and before he could carry them out of the 
chamber, he was apprehended, and upon this matter ſpecially found 


(i) This was Simpſon s caſe mentioned & perſon to commit ſuch offenſe, ſhall be 
below, and is reported Kel 3 1. © excluded from the pregna of clergy. 

CA) But now by 10& 11 W. 3. cap, 23 And by 12 Ann. cap. 75. © Whoever 
*« Whoever of night or day ſhall in any 6 ſhall feloniouſly ſteal to the value of 40s. 
** ſhop, ware-houlſc, coach-houſe, or ſtable, © in any dwelling-houſe or out-houſe 
** privately and feloniouſly ſteal to the.va= * thereto belonging, altho it be not bro- 
© lue of $6 or more, tho ſuch ſhop be © ken, nor any perſon therein, their aiders 


** not broke open, norany perſon therein, or aſlifters are excluded from clergy. 
* or thall afliſt, hire; or command any 


he 
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he was ouſted of his clergy upon the ſtatute of 39 Els. for the talc. 
ing them out of the cheſt was felony by the common law, and the 
Katute of 39 E/iz. did not alter the felony, but only excluded clergy ; 
per omnes juſticiarios Angliz. Ex libro Bridgman. 

But whereas in that caſe the breaking open of the cheſt was held 
fuch a force or breaking, as excludes clergy npon that ſtatute, I have 
obſerved, that the conftant praQice at Newgate hath not allowed that 

_ eonftruftion, "unleſs it was a counter or cupboard fixed; yet mote, 
this refolution of 16 Car. was by all the judges of Enyland then 
| preſent, and tho one difſented, he after came about to the opinion of 


the reft. Je quezre. 


T. 13 Car. 1. B. R. Evans and Finch (1) were arraigned at New- 
gate upon an mditment, that they at twelve of the clock in the day, 
domum manſivnalem Hugoms Audely de interivri templo, nulla perfond 

mn eadem domo exiflente, fregerunt, & 401. from thence did fieal, a 
fpecial verdift was found, that Evans by a ladder climbed up to the 
.. upper window of the chamber of H. Auzely, and took out of the 
ſame forty pounds, and Finth flood upon the ladder in view of Evans, 
and ſaw Evans in the chamber, and was affiſting to the robbery, and 
took part of the money, and that at the time of the robbery divers 
perfons were jn the Inner Temple-hall, and in divers other parts of 

the houſe; tnled, 1. That a chamber in an inn of court is 
[528] domus manſ/ionalts within the ſtatute of 39 Eliz. of him who 


was the ownet of the chamber. 


2. That altho this chamber was par- 


cel of the 1nner Temple, and other perſons were in the hall and other 
parts of the Tnner Temple, yet no perſon being in the chamber, this 
offenſe was within the ſtatute of 39 Eliz. and ſo it differs from the 
caſe of Y/hitehall before-mentiond, where the inditment was upon 
the ſtatute of 5 & 6 E. 6. 3. That in as much as Evans was only 
in the chamber, and Finch entred not the chamber, Evans had judg- 
ment of death, and Finzh had his clergy. | 

And the like' law had been upon the ſtatute of 5&6 F.6. as is 
before declared, for theſe ſtatutes only exclude the parties, that aCtu- 
ally take out of the dwelling-houſe, not thoſe that are preſent and 
aſſenters {m ), as hath been alſo before declared ( n} when the ſtatute 


of 1 Fac. of ſtabbing. 


(1) Cro. Car. 473+ 

(m) But by 3 @ 4 W.& M. cap. 9g 
clergy 1s taken away from all, who ag 
fort, aid, abet, affiit, counſel, hare, or 
command. any perſon feloniouſly to break 
aty Cwelling-houſe, top, or ware-boute 


thereto belonging, and feloniouſly to take 
away any money, guods, &c, to the value 
of $5. or upwards, altho no perſon be 
within'the fame, 


(n/ Vide antce, þ: 468. 


And 
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And herein it differs from burglary and robbery, for therein all 
perſons, that are preſent, aiding, and aſſiſting, are equally burglars or 
robbers with him, that enters or actually takes ; but of this hereafter. 

But this ſtatute of 39 E!iz. takes not away the benefit of clergy, 
where the offender ſtands mute, but only in the caſe of conviction by 
verdit, confeſſion, or otherwiſe according to the laws of the realm ; 
quere of outlawry, for there the party 15 attaint indeed, but not found 
guilty, for if he reverſe the outlawry, he ſhall plead to the felony. {0 
| And thus far for thoſe larcinies, that relate to the dwelling-houſe 
ef any wherein clergy 1s excluded. | 

V. The next ſtatute, that excludes from clergy, is the ſtatute of 
1EF.6. cap. 12. and 2& 3 F. 6. cap. 33. which exclude clergy from 
any perſon convict by verdi& or confeſſion of ſtealing any horſe, 
mare, or gelding, or wilfully ſtanding mute. 

But it takes not away clergy from acceſſaries before or = 
after. | | | [529] 
VI. The ſtatute of 8 Eliz. cop. 4. by which he that takes money 
or goods feloniouſly from the perſon of any other, privily, without 
| his knowledge, is ouſted of his clergy, if convict by verdiCt or con- 
fefſion, or if he challenge above twenty peremptorily, or ſtands mute, 
or will not direaly anſwer, or be outlawed. 

Upon this ſtatute theſe things are obſervable : 1. It doth not alter 
the nature of the felony, and therefore, if what he takes away ſo be 
not above the value of twelve-pence, it is only petit larciny, as it was 
before, and ſo differs from the cafe of robbery, Co. P. C. cap. 16. 
þ- 68. Crompt. de Pace, Fel. 33. b6, 2. The inditment nwft be pur- 
ſuant to the ſtatute, viz. quod felonict, Wc, clam & ſecrete a perfond, 
&c, cepit, otherwiſe the offender hath his clergy. 3. It doth not ouſt 
accefſaries of their clergy, nor it ſeems doth it ouſt any of his clergy 


dut him, that aCtually picks the pocket, and not thoſe that are preſent, 


aiding and affiting, upon the reaſon of Evan's caſe before, for it 
{hall be taken literally. 


| By an a& of this parliament, viz. * * * /p). 
See table of the principal matters in Foſter, Tit. Clergy. 


(o.) But now by 3 & 4 W. E M cap 9. « from the tenters, or ſhall embez2le the 
clergy is expreſly taken away incaſe of out= « king's naval ſtores, are 'excladed from 
lawry, or of ſtanding mute, &c, &« clergy. 

( þ, This was left untiniſhed by our au- As to fubſequent ftatutes, which take 
thor, but I ſuppoſe the ſtatute here meant away clergy from larciny in dwelling« 


IS 22 Car, 2, cap. 5, which © All who ſhall houles, wide poten ſub. Fine cap. 48. 
CHAP. 


* tclomouſly fcal wovllen manufaRures 
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CHAP. XLYV: 
Concernin g petit larciny. 


ETIT larciny is the felonious ſtealing of money or goods not 
above the value of twelve-pence without robbery, for altho that 
by ſome opinions the value of twelve-pence make grand larciny, 22 
Aſſiz. 39. per Thorp, yet the law is ſettled, that it muſt exceed 
twelve-pence to make grand larciny, Wilt 1; cap. 15. (a) 8 FE. 9. 
Caron. 404. 
The judgment in caſe of petit Jarciny i is not loſs of life, but only 
to be whipt, or ſome ſuch corporal puniſhment leſs than death, and 


yet it is felony, and upon conviction thereof the offender loſeth his - . 


goods, for the indictment runs felonice. - 27 H. 8. 22. | 

A party indiCted of petit larciny and acquitted, yet if it be found ' 
he fled for it, forfeits his goods, as in caſe of grand larciny. 8 E. 2. 
Coron. 406. Stamf. P.C. p. 184. a. 

But in caſe of petit larciny there can be no acceflaries neither be- 
fore nor after. P. 9 Fac. 12 Co. Rep. 81. 

If two or more be indicted of ſtealing goods above the value of 
twelve-pence, tho in law the felonies are ſeveral, yet it 18 | grand arciny 
3n both. 8 E. 2. Coron. 404. | | 

But if upon the evidence it appears, that #. ſtole twelve-pence at 
one time, and B. twelve-pence at another time, ſo that the a&ts them- 
ſclves were ſeveral at ſeveral times, tho they were the goods of the 
fame perſon, this 1s petit larciny in each, and not grand larciny in 
either. 

If A. be indidted of larciny of PER to the ral of five ſhillings, 
yet the petit jury may upon the trial find it to be but of the value of 
twelve-pence, or under, and fo petit larciny. 41 E. 3. Coron. 451. 
18 Afiz. 14. Stamf. P. C. p. 24. b. 

If 2. ſteal goods of B. to the value of FROG and at 
[537] another time to the value of eigh ſo that all put 
ght-pence, ſo that all put 
together exceed the value of twelve pence, tho none apart amount to 
twelve-pence, yet this is held grand larciny, if he be indifted of them 
altogether, Stamf. P. C.. þ. 24. colleted from the book of 8 E. 2. 
Coron, 415. Dalt. cap. 101, þ. 259. (6b) 


a; (a) 2 Co. Inftit, 190, (5b) New Edit. cap. 154+ þ+ 494% 


But 


| 
| 
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But if the goods be ſtolen at ſeveral times from ſeveral perſons, and 


each a-part under value, as from . four-pence, from B. ſix-pence, 


from C. ten-pence, theſe are ſeveral petit larcinies, and tho contained 
in the ſame indictment make not grand larciny. 

But it ſeems to me, that if at the ſame time he ſteals goods of A. 
of the value of ſixpence, goods of B. of the value of ſix-pence, and 
goods of C. to the value of f11x-pence, being perchance mn one bundle, 
| or upon a table, or in one ſhop, this is grand larciny, becauſe it was 
one entire felony done at the ſame time, tho the perſons had' ſeveral 


properties, and therefore, if in one indiftment, they make grand 


hrciny. 

If z. ſteal clam & ſecret? out of the pocket of B, twelve-pence, tho 
the ſtatute of 8 Eliz. take away clergy from a pick-pocket, yr it 1s 
but petit larciny ; quod vide ſupra p. 529. 

And ſo if a man could poſſibly teal a horſe of the value of enidee= 


pence only, or under, or break a houſe in the day-time, and fieal 


| goods only of the value of twelve-pence, the owner, his wife or chil- 


dren being in the houſe, and not put in fear, this will be but petit 
_ larciny, notwithſtanding the ſtatute of 5 & 6 E. 6. take away clergy, 


for that ſtatute altered not the nature of the offenſe, but takes away 
clergy, where clergy was before, namely where the offenſe was Capi- 
tal, as in caſe of grand larciny. 

\ But if they were put in fear, then it would be robbery, how ſmall 
ſoever the value were, and ſo could not fink into the nature of petit 
larciny ; but of this in the next chapter. 


4 Blackſ\, Gam, th. 17. P- 229, &c. Foſter 53, 123, 124, 366, See Index of 1 Hawk. 
| P. C. tit, NF | 


CHAP. XLVI. [532] 


Of robbery. 


OBBERY is the felonious and violent taking of any money or 
goods from the perſon of another, putting him in ſears be the 

value thereof above or under one ſhilling. 
In this caſe it is to be conſidered, 1. What is a felonious taking 
from the perſon, 2. Who ſhall be ſaid a felonious taker from the 
perſon 
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perſon of a man. 3. What violence or putting in fear is requiſite to 
make up robbery. 4. In what caſes ſuch a robber is admiſſible to 

As to the firſt. 6 | 

FT. There muſt be 1n caſe of robbery (as alſo in all caſes of larciny) 
famething feloniouſly taken, for altho antiently an affault to the intent 

to rob, or an attempt to rob was reputed felony, voluntas reputabatur 
gro fatto, 25 E. 3. 42. 13 H. 4. 7. per Gaſcoigne 21 Aſſiz, 38. yet 
the law is held otherwiſe at this day {a}, and for a long time ſince 
the time of Edward III, and therefore if 4, lie in wait to rob B. and 
aſſault him to that purpoſe, and require him to deliver his purſe, yet 
if de fatto he hath taken nothing from him, this js not felony, but 
_ enly a miſdemeanor, for which he 1s puniſhable by fine and impriſon« 
ment. 9 FE. 4. 26. b. Stamf. P. C. þ. 21. b. Co. P. C. p. 68, 

There is a double kind of taking, viz. a taking i in law, and a tak- 
ing in fact. 

If vey, come to rob 4. and coding little hour him enforce Lies 
by menace of death to ſwear upon a book to fetch them a greater 
ſum, which he doth accordingly, this is a taking by robbery, yet he 
was not in conſcience boynd by ſuch compelled oath, for the fear 
continued, tho the oath bound him not, and in that caſe the indict- 

ment need not be ſpecial, for that eyidence will maintain a 
[53 3] general inditment of robbery, 44 E. 3. 14. b. 4.4.2.4. 
Co. P, C, p. 68. Dalt. cap. 100. p. 257. (5), who faith it was ſo 
adjudged alſo in P. 36 El:z. 

If 4. aſſaults B. and bids him deliver his EY and B. delivers it 

accordingly, this is a taking, and ſo it is if B. refuſe, and then 4. 
prays him to give or lend him money, which B. doth accordingly, 
this is robbery, for B. doth it under the ſame fear, Dal. cap. 100. 
44 Eliz. Cromp. 34. b. ſo it is if B. throw his purſe or cloak in a 
buſh, and A. takes it up, and carries it away ; ſo if B. flying from 
the thief lets fall his hat, and the thief take it and carry it away, for 
all is the effeCt of the ſame fear. Dalt. ub: ſupra. 
So if A. without drawing his weapon requires B. to deliver his 
purſe, who doth deliver it, and 4, finding byt two ſhillings ip it 
gives it him again, this is a taking by _ 20 —_ a an 
Dali. ubi Jags. 


(6) Pld, Com, 259. (4) New Ellis 629263: p49 
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If A. have his purſe tied to his girdle, B. aſſaults him to rob him, 
and in trugeling the girdle breaks, and the purſe falls to the ground, 
this is no_ robbery, becauſe no taking ; but if B. takes up the purſe, 
or if B. had the purſe in his hand, and then the girdle breaks, and 
ſtriving lets the purſe fall to the ground, and never takes it up again, 
this is a taking and robbery. Co. P. C. þ. 69. Dalt. cap. 100. Crompt« 
fol. 35. 


It is not always neceſſary, that in robbery there ſhould be ſtrict] y 


A taking from the perſon, but it ſufficeth if it be in his preſence, as 
appears by ſome of the former inſtances, in caſe it be done with a 
putting in fear: as where a cartier drives his pack-horſes, and the 
thief takes his horſe, or cuts his pack, and takes away the goods: ſo 
ifa thief comes into the preſence of 4. and with violence, and putting 
A. in fear, drives away his horſe, cattle, or ſheep. Dals. ub: ſupra. 
Stamf. P. C: p. 21. a. 
I. Who ſhall be ſaid a perſon robbing or taking. 


If ſeveral perſons come to rob a man, and they are all preſent, and 


one only aCtually takes the money, this 1s robbery in all. 

Pudſey and two others, viz. 4. and B. aſſault C. ro rob 
him in the highway, -but C. eſcapes by flight, and as they [534] 
were aſſaulting him A rides from Pud/ey and B. and aſſaults D. out 


of the view of Pud/zy and B. and takes from him a dagger by rob-. 


bery, and came back to. Pudſey and B. and for this Pudſey was in» 


difted and convidt of robbery, tho he afſented not to the robbery of 


D. neither was it done in his view, becauſe they were all three aſ- 

{embled to commit a robbery, and this taking of the dagger was in the 

mean time. 28 El:z. B. R. Crompt. 34. OE: 
And ſo it is if A. B. and C. come to commit a robbery, and 4, 


ttands centinel at the hedge-corner to watch if any come, and B. and 


C, commit the robbery, tho 4. was not aCtually preſent, nor within 
view, but at a diſtance from them; and the like in burglary. 11 Z. 
4. 13. Co. P. C. p. 64. 
III. What ſhall be ſaid a putting in fear, or violent taking. 
Without putting in fear or violence it is not robbery, but only lar 
ciny, and the indiftment muſt run, quod vi & armis apud B, im regi& 
v4 ibidem, Wc, 40s. in pecuniis numeratis felonic? & violenttr cepit a 
per/ond ; and therefore if the word vislentzr. be omitted in the indict- 
ment, or not proved upon the evidence, tho it were # alta via regia & 
Hclonice cepit & perſond, it is but larciny, and the offender ſhall have 
| his 
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dicted of the robbery of Halfpenny in the highway ; and upon the evi* 
dence it appeared, that Harman was upon his horſe, and required 
Halfpenny to open a g#p for him to go out, Halfpenny going up the 
bank to vpen the gap, Harman came by him, and flipt his hand into 
his pocket, and took out his purſe; Halfpenny not ſuſpeCting the 
taking of his purſe, until turning his eye he ſaw it in Harman's hand, 
and then he demanded it, Harman anſwered him, Villain if thou 
fpeakeſt of thy purſe, '1 will pluck thy houſe over thine ears, and drive 
zhee out of the country, as 1 did John Somers, and then went away 
with his purſe; and becauſe he took it not with ſuch violence, as 
put Halfpenny in fear, it was ruled to be but ſtealth, and not robbery, 
Tc35] for the words of menace were uſed after the taking of the 
| " purſe, wherefore he was found guilty only of larciny, and 
had his clergy {4}. | "ov = 

IV. As to the point of clergy in robbery. TI ge 

The ſtatute of 23 HT. 8. cap. 1. {e}, and 5 & 6 F. 6. cap. 9. do 
not ouſt robbery of clergy in all cafes, but only in two, viz. when 
the robbery is committed in a manſion-houſe, the owner, his wife, 
children or ſervants being in the houſe and put in fear {Ff), or when 
committed in or near the highway. _ Fnnpbirgttc oo” 

And therefore 1rin. 38 H. 8; Moore, n. 16.p.5. A man indifted 
of robbery in quddam v1@ regia pedeftri ducent” de London ad Iſlington, 
| and accordingly found guilty, had his clergy, for the words of the 
ſtatute are for robbery in or near the highway he fhall be ouſted of his 
clergy, and therefore the indictment and conviCtion muſt be. of a rob- 
bery in vel prope altam viam regiam, and it is not ſufficient to ſay only 
vid regid Or via regid pedeſiri. | | TS 

For where any perſon is to be ouſted of his clergy by virtue of any , 
att of parliament, two things are always requiſite. 1. That the in- 

| (c) 2 Rod. Rep. 154; | ſeems us be included in the word attainted 

But it ſhould ſeem, that this was a in x Z.6. cap. 12. however it is expreſsly 
private ſtealing from the perſon of another, provided for by 3 & 4 W. & M. cap. 9, 
and therefore, if above the value of twelve- (f) Being put in fear is neceſſary by the 

nce, would have been ouſted of clergy 23 H. $. cap. 1. (and alſo by 1 £. 6. 
by $ Eliz. cap. 4. if the inditment had cap. 12. which perhaps is the ſtatute 1n- | 
been laid ohh le to that ſtatute, tended by our author) but by 5 & 6 E. 6. 

(e) This ſtatute, and that of 25 H. 8 caps. 9g. all that. is, requiſite 15, that the 
cap. 3. ouſts clergy only in caſes of con= owner, &:. be in the houſe, tho not put in 
vidtion, ſtanding miute, not direQly an- fear, for the expreſſion of that ſtatute 15, 
wering, or challenging peremptorily a= the owner, &c. being in the bouſe, whether 
bove the number of twenty, but does not {ſleeping or waking. MEN | 


extend to the caſe of an outlawry, but this = 
diCtment 
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_ diQtment bring the faCt within the ſtatute, but need not conclude con- 
tra formam ftatit:. 
2. "That the evidence and folic of the jury likewiſe bring the caſe 

within the ſtatute, otherwiſe the priſoner is to have his clergy. 

| But an indictment of a robbery 7 vel prope altam viam regiam, tho 
in the disjunctive 1s uſual at Newgate, for if it be either in or near it, 
tho an inditment ought to be certain, yet this is not the ſubſtance of 
the indictinent, nor that which makes the crime, but only to aſcer- 
tain the court as to the point of clergy to ſerve the ſtatute. 
A robbery is committed upon the 7hames in a {hip there 51 
lying at anchor below the bridge, on that fide of the river [ ] 
which 1s in Middleſex ; for this robbery Hyde and others were -in- 
dicted as of a robbery done in vel prop? altam viam regium, and were 
ouſted of their clergy, for the Thames 1s in truth alta via regia the 
king's high ſtream ; and if it were not, yet it is not far off from it, 
and the ſtatute ſays near not next. | 

By the ſtatute of 25 H. 5. cop. 3. (g), clergy 1s ouſted upon ex- 
amination, if the original offenſe were committed in another county, 
and excluded from clergy by 23 H. 8. cap. 1. and that ſtatute extends 
to robbery in a manſion-houſe, or in or near the highway. 

A. robs B. on the highway in the county of C. of goods to the valuz 
only of twelve-pence, and carries them into the county of D. it is 
certain, that this is larciny in the county of D. as well as in the county 
of C. but it is only robbery in the county of C. where the firſt taking 
was, and for robbery he cannot be indifted or appeal'd in the county 
of 7. but only in the county of C. but he may be indicted of larciny 
in the county of D. and it is certain, though the robbery were but of 
the value of one penny, yet if 4. were indicted thereof in the county 
of C, he ſhould have had judgment of death, and been excluded. 
 trom clergy. 

Yet if A. be indicted of larciny in the county of D. and he j jury 
| find the value to be only twelve-pence, he thall only have the judg- 
ment of petit Jarciny, and not ſuffer death, as he ſhould have done, if 
he had been indicted of robbery in the county of C. altho it appears 
upon examination upon the trial in the county of D. that it was a 
robbery; the like law is, if it had been a robbery in a dwelling-houſe 
within the ſtatute of 23 H. 8. becauſe it can be no more. than petit 


( 2) This ſtatute was in effe& repealed by 1 E. 6. cap. 12. but is revived by 5 & 6 
9” 6 cap, IO, 


H h larciny 
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larciny in the county. of D. it being found but of the value of twelve. 
pence, and accordingly reſolved by the opinion of all the juſtices, 
31 Eliz. Moore, n. 139. pag. 550. for the ſtatute of 25 F, 8. ex. 
tended to ouſt them of clergy, where clergy is demandable ; but the 
jury finding the value to be but twelve-pence, or under, no 
[537] clergy is demandable, becauſe petit larciny, but the party is 
to be whipt only. | 
It hath been before obſerved, cap. 44. that upon the ſtatyte of 29 
Eliz. cap. 15. tho 4. and B. be both preſent and conſenting to the 
breaking and entering of a houſe to rob, and 4. only enters into the 


| houſe, and B. ſtands by, 4. ſhall be ouſted of his clergy, but B. 


ſhall have his clergy (4), becauſe A. only entered the houſe, and the 
words of the ftatute extend only to him that aQuually enters the houſe . 


_ yet if A. and B, be preſent, and conſenting to a robbery in or near 


the highway, or to a burglary, tho 4. only aQtually commits the. 
robbery, or aCtually breaks and enters the houſe, and B. perchance 
be watching at another place near, or be about a robbery hard by, 
which he effeQs not, yet they are both robbers or burglars, and both 
ſhall be ouſted of their clergy, as in Pug/ey's caſe: and the reaſon of 
the difference is, becauſe in this caſe both are robbers and burglars, 


but in the former caſe both ſteal not in the houſe, but only 4. and 
that latute binds up the excluſion of the clergy to ſtealing in the houſe. 


' Anno 1672. at Newgate, Hyde and A. B. C. and D. conclude to 
ride ont to rob, and acccordingly they rode out ; but at Houn/low D. 
parted from the company, and rode away to Colbrookt; Hyde, A. B. 
and C. rode towards Egham, and about three miles from Houn/low, 
Hyde A. and B. aſſaulted a man; but before he was robbed C. ſeeing 
another man coming at a diſtance, before the aſſault, rode up to him 
about a bow-thot or more from the reſt, intending either to rob him, 
or to prevent his coming to affiſt, and in his abſence Hyae, 4. and B. 
robbed the firſt man of divers filk ſtockings, and then rode back to C,. 
and they all went to London, and there divided the ſpoil: it was ruled | 


upon good advice, 1. That D. was not guilty of the robbery, tho he 


rode out with them upon the ſame defign, becauſe he left them at 


| Hounſlow, and fell not in with them, it may be he repented of the 


deſign, but at leaſt he purſued it not. 2. That C. tho he was not 
aCtually preſent at the robbery, nur, as F remember, at the aſſault, 


( b) But now by the ſtatute of 3 & 4W. for by that Gatute clergy is taken away 
& M. cop. 9. he would not have his clergy, from all aiders, abetters, or afſiſters, 


but 


| 


| | 
HISTORIA PLACITORUM CORONA. 538 


but rode back to ſecure his company, was guilty as well as Hyde, A. 
and B, and thereupon C. as well as Hyde, A. and B. had judgment of 
death, and was excluded of clergy, the inditment being for robbery 
on the highway, according to the reſolution in Pud/ey's cale, for hands 
were an robbers on the highway. 


Foſter 123, 129. 4 Blackſ. Com, ch. 17. p. 243. Index to x Hawk, Þ., C. tit; Rob« 
 _ bery. Foſter, 128, 129, ſeems contra. 


CHAP. XLVIIL. 


Mhrrcerning reſtitution of goods /?olen, and the confiſcation of goods 
omitted in the indiftment or appeal. 


LTHO, this title may ſeem to come more properly to be ex- 

.. amined, when we come to conſider of the -proceedings and 
judgment in criminal cauſes, yet in as much as it properly relates to 
larciny and robbery of goods, it will not be amiſs to take it up here 
as an appendix to the four former chapters touching larciny and 
robbery. 


There are three means of reſtitution of goods for the party, from 


whom they were ſtolen, viz. 1. By appeal of robbery or larciny. 
2. By the ſtatute of 21 H. 8. cap. 11. And 3. By courſe of com- 
mon law. | 

I. Upon an appeal of robbery or larciny, if the party were convict 
thereupon, reſtitution of the goods contained in the appeal was to be 
made to the appellant, for it is one of the ends of that ſuit. 

And hence it is, that if in an appeal of felony or robbery the ap- 
pellant omit any of the goods ſtolen from him, they are forfeit, and 
_ confiſcate to the king. 45 E. 3. Coron. 100. 
| Andſoit is, if he brings an appeal of robbery or larciny, | 
and it appears upon the trial, that indeed the goods were the (539] 
plaintiffs; but yet the appellee came to the goods not by felony, but 
by finding or bailment or the like without felony, the plaintiff forfeits 
theſe goods to the king for his falſe appeal. 3 E. 3. Coron. 367. 

\ But if the defendant in the appeal be convidted, he ſhall not only 
have judgment of death, but the plaintiff ſhall have a reſtitution OF 
bis goods, 
; Hi2 = S 
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_ Tf A. ſteals the goods of B. C. and D. ſeverally, and B. brings his 
appeal, and convidas the offender, yet before judgment -C. and D, 
may purſue their appeals, and he ſhall be arraigned alſo upon their 
ſeveral appeals. 4 E. 4. 11. a. 

So if judgment be given againſt 4. upon the appeal of B. yet if the 
appeal of C. were begun before the attainder, A. ſhall be arraigned 
upon the appeal of C. becauſe he is to have reſtitution of his goods 
thereby, yet by the book of 7 H. 4. 31. and 12 E. 2. Coron. 379. it 
ſeems, that the ſecond trial at the ſuit"of C. is but in nature of an in- 
queſt of office to entitle him to the reftitution of his goods, becauſe as 
to the judgment of life he 1s already in law a*dead perſon, and the 
book of 4 E. 4. 11. (a ſpeaks not in caſe of a judgment, but only of 
a conviction or finding guilty; queare, vide 44 E. 3. 44. yet Vige 
Stamf. þ. 66 and 107. it ſeems the attainder is no bar to C. 

But certain it is, that if A be attaint at the ſuit of B. and then and 
not before C., commences his appeal, . ſhall not be arraigned there- 
upon; but if he be afterwards pardoned, then he ſhall be arraigned at 
the ſuit of C. commenced after the attainder, 6 #. 4. 6. b. 10 E, 4. 
Coron 221. But if the attainder were at the king's ſuit for that very 
felony, for which C. brought his appeal after the attainder, then it 
ſeems he ſhall not be put to anſwer it. Stamf. P. C. p. 106. 

Now touching reſtitutions upon appeals, Sramf. Lb. III. cap. 10. 
_ F0l. 165. hath given us a full account, I ſhall follow his method partly 
and ſummarily. 1. Where the plaintiff ſhall have reſtitution. 2. 
When, 3. Of what things. 

t. As to the fir, where and in what caſes the party ap- 
[540 + 0] pellant ſhall have reſtitution, 

1. It muſt be upon freſh ſuit, and tho antiently the law was fi i& 
herein as to the time and manner of the purſuit and apprehending of 
the felon, yet the law is now more lberal. 

If the felon be taken by any others, as by the ſheriff, yet if the 
party robbed come within a year after, and gives notice of the felony, 
and enters his appeal, this is a freſh ſuit, if he uſed his diligence | 

"ap tly after the felony to have taken him. 7 H. 4. 43. 6.. 

. The appellant muſt proceed with his appeal to convict the feion; 
w_ yet in caſes of impoſſibility of ſuch conviction it 1s ſufficient that 
| he uſed his endeavour ; as if he takes the telon, and impriſons him, 
and he dies within the year, and before the appeal commenced ; ſo it 


(a/ That caſe was of a ſecond appeal brought beiorc the panty had pleaded to the fri? 


ho 
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the party abjure or break priſon after he is taken, 12 E. 2. Coron. 380. 
ſo as the appeal be commenced within the year and day, and that he 
made freſh ſuit, 26 Alſiz. 32. or if he challenge peremptorily above 
the number appointed by law, ſtands mute of malice, or hath his 
clergy {b), 8 H. 4.1. or be outlawed. 

. As to the ſecond, when he ſhall have reſtitution. 

He ſhall have reſtitution after judgment againſt the appellee, and 
before execution made or prayed. 21 E. 4.73. 6. | 

He ſhall have reſtitution after conviction of the principal, and be- 
fore conviction of the accefſary, and after conviction of one of the 
principals before conviction of the other, or tho the other be acquit- 
ted upon his appeal. 21 E. 4.16 @. 10 H. 4. Coron. 466. 

But if A. ſteal ſeverally the goods of B. and C. and he be convict 
_ ypon the appeal of B. yet C. ſhall not have reſtitution till he be con- 
vic at his ſuit alſo, 4 E. 4. 11. ſupra. altho the felon be convid at 
_ the ſuit of the appellant, yet he 1s not to have reſtitution till the freſh 
ſuit be inquired, which 1s to be done by the ſame jury that convicts 
the felon, if he plead to inqueſt, but if he confeſs the felony, or ſtand 
mute, it ſhall be inquired by inqueſt taken ex offic:o by the | 

| judge. L£..4, 5-a--2K.3.12. 34. 1.12. 5. [541] 

3. Of what things he 1s to have reſtitution, 

If a felon waive the goods ſtolen without any ourfuit after him, 
thoſe goods are not in law bong waiviata, nor farfeit to the king or 
lord of a franchiſe; but if he waive them upon a purſuit of him, then 
they are hona waiviata, and forfeit to the king or lord of the liberty ; 
quod vide 5 Co, Rep. 109, a. Foxley's caſe. 

And this forfeiture is not like a ſtray, where tho the lord may ſeize, 
yet the party, who is the owner, may retake them within the year 
and day, but here the true owner cannot ſeize his own goods, tha 
upon treſh ſuit within the year and day. 8 E. 3.11. a. 4vowry 151. 
9 F. 3. Cor. 162, 

| But yet this is not an abſolute loſs of the owner's goods, but rather 
an expedient ſettled by law to drive the owner to convict the felon 
by proſecuting his appeal, and therefore if he make freſh ſuit, and 
proſecute his appeal, and the felon be thereupon convict and attaint, 
and the freth ſuit be inquired and found by verdict or inqueſt of office, 
he ſhall have reſtitution of the goods ſo waived. 5 Co. Rep. 109. 
&oxly's caſe, 3 E.. 3. Coron. 162: 


(3) 4 E. 4+ 19+ b, 
Hhs3 But 
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| But more of reſtitution under the next genera], for it is regularly 
true, that of what things the owner ſhall have reſtitution upon the 
ſtatute of 21 H. 8. he ſhould have reſtitution upon a convittion in an 
appeal at common law, and & conver/o, fo that what is ſaid upon the 
ſtatute, is applicable to reſtitution upon an appeal. 

_ I. By the ſtatute of 21 H. 8. cap. 11. it is enacted, © That if any 
& perſon do rob or take away the goods of any of the king's ſubjes 
* within this realm, and be indicted, arraigned, and found guilty 
« thereof, or otherwiſe attainted by reaſon of the evidence of the 
& party fo robbed, or owner of the ſaid money, goods or chattels, or 
* any other by their procurement, that then the party ſo robbed, or 
* owner, ſhall be reſtored to his money, goods or chattels, and the 
« juſtices, before whom ſuch perſon ſhall te ſo attainted, or found 

[ * guilty by reaſon of the evidence of the party ſo robbed, or | 

542] « owner, or by any other by their procurement, have power 
« to reward writs of reſtitution for the ſaid money or goods, or chat- 
i« tels in like manner, as tho any ſuch felon or felons were attainted 
*« at the ſuit of the party in an appeal. 

This ſtatute introduced a new law for reſtitution : for before” this 
Natute there was no reſtitution upon an indiftment, but only upon an 
appeal. 22 E. 3. Coron. 460. Stamf. P. C. p. 167. a. 

Tho the ſtatute ſpeak of the king's ſubje&ts, it extends to aliens 


_Tobbed; for tho they are not the king's natural-born ſubjeCts, they 


are the king's ſubje&ts, when in England, by local alligeance. 
If the ſervant be robbed of the maſter's money, and the maſter, or. 
his ſervant by his procurement give evidence and convict the felon, 


the maſter ſhall have a writ of reſtitution, if it appear upon the in- 


ditment and evidence it was the maſter's money, for the ſtatute gives 
reſtitution to the party robbed or owner. Stamf. P. C. p. 167. 

If A. be robbed by B. and C. and B. only is conviCt of the robbery 
by the evidence of . he ſhall have reſtitution, for ſo he ſhould have 
had in caſe of an appeal. 

Tf Z. be robbed of an ox by B. who ſells him to C. who keeps the 
money in his hands, and after kills the ox, and fells the fleſh, or if 


the money be ſeized in the hands of the thief, 4. may, if he pleaſes, 


have a writ of reſtitution for the money. Noy's path Harris's 
caſe. [G J 


(c) Noy 128, 


$0 
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So if money be ſtolen, and the thief taken, and the money ſeized, 
he ſhall have reſtitution of the money. 

The teſtator is robbed, the thief is convict upon the procurement 
of the executor, he hall have reſtitution. 3 El:z. Benl. 87. Dy. 201. 
6 Co. Rep. 80. 

It hath been a great queſtion, if goods be files and by the thicf 
ſold in a market-overt, whether the thief being convicted upon the 
evidence of the party robbed, he ſhall have reſtitution upon this ſta- 
tute of the thing ſold or not, the buyer not being privy to the felony : 
thoſe that held he ſhould not, ground themſelves upon the 
book of 12 F. 8. 10. Mr. Dalton's opinion, cap, L111. p. ts 43] 

299. (d } upon the reſolution in the caſe of market- overt, 5 Co. Rep. 
83. b. which was upon occation of a writ of reſtitution (ez ), where 
it is held, that the fale in market-overt is a bar to the reſtitution ; 
and upon the ſtatute of 31 Ez. cap. 12. where it is ſpecially pro- 
vided, that notwithſtanding a ale of a horſe in market-overt the owner 
may take him within fix months after the felony upon proof of his 
property, which evidenceth, that after the fix months he ſhall not 
have reſtitution ; and of this opinion was Hyde juſtice (F) at the ſef- 
fions held after Trim. 13 Car. Brown juſtice diſſentiente, 
 Butit ſeems he ſhall have reſtitution upon this ſtatute, notwithſtand- 
ing the fale in market-overt of the goods ſtolen, and as to the ay-. 
thorities, the 12 FT. 8. 10. was before the ſtatute of 21 H. 8. and 
Mr. Dalton's opinion ſeems to be graunded upon it ; the caſe of mar- 
tet-overt, 5 Co. Rep. it 1s true ſeems to he againſt the reſtitution, tho 
the caſe fell off upon this, that the ſcrivener's ſhop * was no market- 
overt by the cuſtom of London. 

As to the ſtatute of 31 Eliz. to which I may add alſo the ſtatute of 
1 Fac. cap. 21. that enafts, ** No ſale of ſtolen goods in London, 
* I/eftmin/ter or Southwark, or within two miles to a broker, ſhall make 
«* any change or alteration of the property or intereſt :” Theſe ſtatutes 
make nothing as to the caſe in queſtion, for without queſtion the ſale 
in market-overt changeth the property in thoſe caſes, wherein theſe 
and the like ſtatutes have not enaCted the contrary, and therefore the 
party cannot take them again from the buyer, unleſs in caſe of bro- 
kers, and ſtolen horſes, ut ſupra : but this comes not to the queſtion _ 
in hand, for here the a& of parliament gives the reſtitution, and that 
only where the felon is convicted ; and this reſtitution is not prevented 


(d ) New Edit, cap. 164. þ+ 543 (c) 1 Ard, 344+ (f) Kel. 35, 
H h 4 by 


| | A | 
543 HISTORIA PLACITORUM CORONF. 


by the fale in market-overt, 1. This at was made to encourage 
perſons robbed to purſue malefaRtors, and therefore they have an al. 
furance of reſtitution, and it would be ſmall encouragement if a thief 

[44] by fale in market-overt, which is every day in almoſt every 
544 ſhop in London, ſhould elude it. 


2. It were againſt the common good, and would encourage offenders 


| to the common detriment, if this ſale ſhould conclude the owner. 


3. The man that 1s robbed, 1s robbed againſt his will, and cannot 
help it ; but the buyer of ſtolen goods may chuſe whether he will 
buy, or if he buy, may yet retuſe to buy, unleſs welt ſecurcd of the 
property of the goods, or knowing the owner. bs 
- And if it be ſaid, that the reſtitution ſhall be, as, in caſe of an 
appeal, and a fale in market-overt had barred a reſtitution in an 
appeal. | | 
 T anſwer, 1. That it is but gratzs diftum, that a fale in a market- 
overt had barred reſtitution- in an appeal, for there is no authority 
tor it, but the only book, that I know 1n the caſe, is to the contrary, 
93z. 2 Co. Inflit. p. 714. If A. commit a robbery, the king's offi- 
cer fexzeth the goods ſtolen, and ſells them in market-overt, the party 
Tobbed convidteth 4. upon his appeal, he ſhall have reſtitution not- 
withſtanding ſuch fale, if he made freſh ſuit. 2, But ſuppoſe the 
appellant ſhould not have reſtitution, yet that reſtrains not reſtitution 


| in caſe of the ſtatute of 21 H. 8. for the words As though he had 


been attaint in an appeal are not reſtrictive, but relative only to the _ 
manner of the writ of reſtitution, which ſhall be ſuch as in an 
appeal, ge 

For authorities, 1. It hath been the conſtant praCtice at Newgate, 
that ſale in market-overt hath not been allowed againſt this writ of 


Teſtitution, and this Mr. Lee, the ſecondary there for above thirty 


years, hath atteſted openly in the court there oftentimes before my- 
ſelf, and divers others (g): again, 2 C9. 1n/iit. p. 714. lord Coie's | 
opinion was in theſe words, So that in this caſe alſs, (viz. upon the 
ſtatute of 21 H, 8. cap. 11.) the party robbed, or owner, /hall have 
reſtitution notwithſtanding any ſale in market-overt, and with this agreed 


myſelf and juſtice 7w:i/den vpon conſideration of this ſtatute. 


Upon this ſtatute of 21 A. 8. if the offender be convict 

[ 545] upon the evidence of the party robbed, or owner, he ſhall 
(gs) Sce K:1. 45, 

have 
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have reſtitution, tho there were no freth ſuit, or any inquiry by in- 
queſt touching the ſame, and this 1s conſtant practice, tho in caſe of 
an appeal it be otherwiſe. 

If 4. be robbed by B. of a ſilver cup, a piece of cloth, and other 
things, and A. prefers an indictment only for one of them, as namely the 
cloth, and convict the felon, he ſhall have reſtitution of no more than 
what is contained in the indictment, and the gaods omitted are con= 
fiſcate to the king, as in caſe of goods omitted in an appeal, 44 E, 3. 
44. {h) tamen quere, for it 1s not really the party's ſuit. Y:de Dalt. 
cap. 111. p. 298. (1) _ | 

If /. have his goods ſtolen by B. and A, prefers a bill of indictment, 
which is found, whereupon 'B. flies and 1s outlawed, 4. ſhall have 
reſtitution, for he gave evidence upon the indiftment, which, tho it 
be not a conviction, 1s the ground of the outiaury, which is an at- 
tainder. Dalt. ub: ſupra, l 
 F. and B. have their ſeveral goods ftolen by C. A. otefern his bill 
of indictment for his goods, C. is thereupon convicted, notwithſtand- 
ing that conviction B. may prefer his bill, and C. ſhall be thereupon. 
arraigned and tried, to the end that B, may have his reſtitution, 
which he could not have by the conviction upon the indictment of A. 
becauſe a diftin&} felony, tho moſt uſually at the ſame ſeſhons the ſe- 
veral indictments againſt the ſame _ are tried by the ſame jury : 
vide 4 E. 4. 11. Stamf. P, C. fel. 161. b | 

; But ſuppoſe that C. be attaint on the amont preferred by A. 
and reprieved till another ſethons, and then B. prefer a bill of indict- 
ment for another rohbery upon him by C. in this caſe C. may plead 
_ to the country if he pleaſe, and upon conviction B, ſhall have reſti- 
| tution, for the court is not bound to take notice at another ſeftions, 
taat he is attaint, but he may if he pleaſe plead autrefoirs attaint, and 
refuſe to anſwer, and then by the book of 44 E. 3. 44. in caſe of an 
appeal he ſhould have no reſtitution, but his goods ſhould be con- 
fiſcate to the king, but I think that to ſerve the ſtatute of 21 
7.8. as to the point of reſtitution the court may and LS i 6] 
reaſon ought to inquire by an inqueſt of office touching the robbery 
of Þ, and being atcertained of it thereby to grant reſtitution, tho they 
_ ought to give no new judgment of death upon ſuch inqueſt, at leaſt, 
unleis the priſoner had pleaded to the indictment not guity, and put 


(5) This is more direQly proved C.rone L9ce (i ) New Edit. ubj fra 
himſelf 


To m__ _ ww ” CEQ > % Pa a *% 
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_ pounding of felony, for the goods by that (o 
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himſelf upon the country : vide 4 E. 4. 11. Dalt. cap. 111, p: 714, 


\ T15. (k), Stamf. P. C. p. 107. 


And thus far of reſtitution by the ſtatute of 21 H. s.. 

IHE. Reſtitution by courſe of law is cither by taking his goods, or 
by action. Ob bay 24s | 

1. As to retaking of goods ſtolen: if A. ſteal the goods of B. and 
B. take his goods of A. again to the intent to favour him or maintain 
him, this 1s unlawful and puniſhable by fine and impriſonment [J), 
but if he take them again without any ſuch intent, it is no offenſe, 
Mich. 16 Fac. B. R. Higgins and Andrews (m ), but juſtifiable. 

But after the felon is convicted, it can be no colour of crime to take 
his goods again, where he finds them, becauſe he hath purſued the 
law vpon him, and may have his writ of reſtitution, if he pleaſe. 

2. By courſe of common law : A. ſteal the goods of B. viz. fifty 
pounds in money, 4. is convicted, and hath his clergy upon the pro- 
ſecution of B. B. brings a trover and converſion for.this fifty pounds, 
and upon not guiky pleaded this ſpecial matter is found, and adjudged 
for the plaintiff, becauſe now the party hath proſecuted the law 
againſt him, and no miſchief to the common wealth ; but it was held, 
that if a man feloniouſly ſteal goods, and before proſecution by in- 
dictment the party robbed brings trover, it lies not, for ſo felonies 
ſhould be healed. 7. 1652. B. R. Dawhkes and Coveneigh (n) ; vide 
accordant Noy's reports {o ), Markham and Cob ; but if the plaintiff 

had not given evidence upon the conviction, it was held, that 
[5 47] the ation lay not, but the goods were confiſcate to the king, 
and for want of that averment in the caſe of {arkham, judgment was 


zen for the defendant in treſpaſs. 


Blackſ. Com, lib, iv, cape 29. Þ. 377+ & cap« 27. P. 362. 


{k) New Edits. eap. 164. þ. $43 is put to the inquiry and proſecution of the 
(7) And ſo feems the prattice of ad- felon, and thereby great encouragement 15 
vertifing a reward for bringing goods to. given to the commiſſion of ſuch offenigs. 
len, and no queſtions aſked, which I have See poſtea, «& 5b. | 
heard lord chancellor Macclesfield declare to '- ) 2 Rot. Rep. 55, 
be highly criminal, as being a ſort of come " Style 346, 
Ney 82. 


% 


means returning tg the right owner, a top 
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CHAP. XLVIIIL. 


Of burglary, the kinds, and puniAment. 


T COME to thoſe crimes that ſpecially concern the habitation of a 
man, to which the laws of this kingdom have a ſpecial reſpeR, 
becauſe every man by the law hath a ſpecial proteCtion in reference 
to his houſe and dwelling. (a) 
And that is the reaſon, that a man may aſſemble people together 
for the ſafeguard of his houſe, which he could not do in relation to 
travel, or a journey, 21 H. 7. 39. a. : Ty 
* And upon the ſame reaſon it is, that not only by the ſtatute of 24 
FH. 8. Cap. be but even by the common law, if any come to commit 
a felony upon me in my houfe, and I kill him, it is no felony, nor 
induceth any forfeiture ; quod vide ſupra, p. 4871. vide Sir Henry Spel- 
man Gloſf. tit. Hamſecken, & ibidem tit. Burglaria, whereby it appears, 
that by the antient laws of Canutus (b), and of H. 1. (c), it was pus 
niſhed with death. ES Card 
The common penus of offenſes, that comes under the name > 
Hamſecken, is that which is uſually called houſe-breaking, which 
ſometimes comes under the common appellation of burglary, whether 
committed in the day or night to the intent to commit felony, g | 
{o that houſe-breaking” of this kind is of two natures. [548] 
1. That which in a vulgar and improper acceptation is ſometimes 
called burglary. And, 
2. That which in a ftrit and legal acceptation is ſo called. 
I. As to the former of theſe, ham/acken, houſe-breaking, or burg- 
ary in a vulgar acceptation is of ſeveral kinds. 
1. Robbing of any perſon by day or night in his dwelling-houſe, 
the dweller, his wife, children, or ſervants being in the houſe, and 
- Put in fear; this requires that there be ſomething taken, but it re- 
qurres not an actual breach of the houſe ; but it is all one, whether 
| he aQhually breaks the houſe, ot enters per o/fia aperta, for it is m 


{a} That this was the notion among the neminen fas fit. | 
mans allo appears from Cicero in oratiine (b) 1. 61. reckons irruptio tin domun 
Pro demo, Cap. 4I. Nuid enim ſanfius, guid among the ſcelera inexpiabilia. 
omn! religione munitius, guam domus uniuſcujuſs (c) t, 80. See Wilk, Leg. Anglo-Sax. p. 
que ctvium P hic are ſunt, hic fociz»—hoc per® 273, | : | 
"8tum eft ita ſanftum omnibus, ut inde abripi 
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truth robbery. either way, and from this offenſe clergy is taken away 
by the ſtatute of 23 FH. 8. cap. 1. and 25 H. 8. cap. 3. from the 
principal, and by wy ſtatute of 4 & 5 P. & MM. cap. 4. from the ac- 
ceflary. 

2. Robbing a perſon by day or night in his dwelling-houſe, the 
dweller, his wife, children, or ſervants being i in the houſe, . and not put 


In fear ; this requires, 1. An aCtual houſe breaking of the houſe. 


2, An actual taking of ſomething, but the perſons need not be put in 
fear; and by the ſtatute of 5 & 6 E. 6. cap. 9. clergy 1s 1n this caſe 
taken from the principal, that enters the houſe ; and by the ſtatute of 
4 & 5 P.& MM. cap. 4. from the acceſſary before. 
3. Robbing a dwelling-houſe by day or night, and taking away 


goods, none being in the houſe ; this requires an aCtual breaking, and 


an actual taking of ſomething, and without the latter it is not felony, 


| but if accompanied with both, and the taking of goods be of the value 


of five ſhillings, it is excluded from clergy by 39 Elzz. cap. 15. 

| 4. A breaking of the houſe in the day or night to the intent to 
ſteal or commit a felony, any perſon being in the houſe, and put in 
fear, tho nothing be actually taken, this is burglary by the common 
law, if it is in the rght, and felony by the ſtatute of 1 E. 6. cap. 12. 


_ tho in the day, and is excluded from clergy by the ſtatute of 1 E. 6. 


whether by day or by night, but then it requires, 1. An aCtual break- 


ing of the houſe, and not an entry per o/tia aperta. 2. An entry with 


[54 5 intent to commit a felony, and ſo laid in the indictment. 
Paulter's caſe, 11 Co, Rep. 31. 6. 

3.'A putting in fear, but. acceffaries have clergy. 

II. Legal or proper burglary is of two kinds, viz. 1. Complicated 
and mixed with another tclony, as breaking the houſe, and ſtealing 
goods, either with putting in fear or without putting in fear, fome- 
body in the houſe, or nobody in the houſe, which requires, 1. That 


it be done in the night. 2. "That there be an aCtual breaking. 


_ 2. Simple burglary, and that either, 1. With putting in fear, and 


then the principal is excluded of clergy by the ſtatute of 1 E. 6. and 


alſo from the ſtatute of 18 Eliz. or, 2. Without putting in fear, and 


then he is excluded of clergy by the ſtatute of 18 £E/:z. 


And this chapter ſpeaks only of proper or legal burglaries, of thoſe 
improper burglaries I have ſpoken before. -- | 
Burglary is dz\{cribed by Sir Henry Spelman (e}) to be nodturna dts 


(e) in werbo þurglaria, ; 
FU P7i9 


| ; | 
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ruptio alicujus habitacult vel eccle/ie, etiam murorum portarumve civita- 
tis aut burgi ad feloniam perpetrandam. 

My lord Coke P. C. cap. 14. p. 63. more fully deſcribes it. «& A 
« burglar is he, that in the night-time breaketh and entreth into a | 
« manſion-houſe of another of intent to#Kkill ſome reaſonable creature, 
« or to commit ſome other felony within the ſame, whether his felo- 
« nious intent be executed or not. 

And accordingly the indictment runs, guod ]. S. 1 die Juli anno © 
&c. in note eju/dem die: vi & armis domum manſionalem A. B. felonice 
is burglariter fregit & intravit, ac ad tunc & ibidem unum ſcyphum 
argenteum Sc. de bons & catallis ejuſdem A.B. in eadem domo invent? 
felonick & burglariter furatus Fuit, cepit & aſportavit ; or if no theft 
were aCtually committed, then ex intentione ad bona & catalla guſdem 
A. B. in eadem domo exiſtent” felonice & burglariter furandum, capi- 
endum & aſportandum, or ea intentione ad zpſum A B. ibidem felonice 
interficiendum contra pacem Sc. 

And note, that theſe ſeveral clauſes in the indictment are eſſential 
to the conſtitution of burglary, 1. That it be ſaid noFanter, or in 
_ notte ejuſdem diei (f), for if it be in the day-time, it is not 
burglary. 2. 'That it be ſaid in the inditment burglariter, [550] 
for it is a legal word of art, without which burglary cannot be ex- 
_ preſſed with any kind of other word or other circumlocution, and 
therefore, where the indiCtment is burgaliter inſtead of burglariter, it 
makes no indiftment of burglary, fo if it be burgenter. 4 Co. Rep. 
” b. (g) 

. It muſt be freort & intravit, for it 1s held, that breaking with- 
out as or entring without breaking makes not burglary, /ed + 
hoc infra; yet Trin. 5 Fac. B. R. an indictment, quod felonice & 
burglariter fregit domum man/ronalem, &c. was a good indiftment of 
burglary, and that the entry is ſufhciently implied, even in an indict- 
ment, by the words burglariter freg:t, but the ſafeſt and common way 
15 to ſay fregit & intravit. 

4, It muſt be ſaid domum man/ionalem, where burglary 1S Come 
mitted in a houſe, and not generally domum, for that 1s too uncertain, 
and at large. 

5, It muſt be alledged, that he comwmined a felony in the ſame 
houſe, or that he brake and eatred the houſe to the intent to commit 


(Ff) See 9 Co. 66, 6, ( g) See allo Z Co. 121. &. 
| a felony 
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a felony, but theſe things will be fuller examined, when we come to 
particulars. 


1: Therefore the time, hola it muſt be committed to make jt | 
burglary, muſt be in, the night. 


It hath been antiently heldg that after ſun-ſet, tho day-light be not 


_ quite gone, or before ſun-riſing is nanter to make a burglary, Dat, 


cap. 99. þ. 352. (h), and accordingly cited by Crompt, fel. 39, b, 


$0 have been judged by Portman, 3 E. 6. (1), and the felons executed, 


and 21 H. 1. Kekv. 75. a 

But the latter opinion hath been and nin obtaineth, that if the "R 
be ſet, yet if the countenance of a party can be reaſonably diſcern- 
ed by the light of the ſun or crepuſculum, it is not night, nor nofanter 


to make a burglary; and with this agrees Co. P. C. p. 63. and hence 


ut is, that altho a town unwalled hall not be amerced for the eſcape 
of a murderer, it the murder were committed in the night, yet if 
it were done only zz 'efpere diet, the townſhip ſhall be amerced. 3 FE. 
3. Coron. 293. Andif a robbery be committed before ſun- 
Ls - r] riſing, or after ſun-ſet, and whilſt it is ſo far day-light, that 
the countenance of a man can be reaſonably diſcerned by the light 
of the day, yet the hundred ſhall be charged, otherwiſe where it is 
done in the night, 7 Co. Rep. 34. Milburn's caſe : but this is not in- 
tended of moon-light, for then midnight houſe-breaking ſhould be 


no burglary ; and the word noanter is to be applicd to all that fol- 


lows, viz. fregit & intravit, if the breaking of the houſe were in the 
day-time, and the entring in the night, or the breaking in the night, 
and entring in the day, this will not be burglary, for both make the 
offenſe, and both muſt be no&anter : vide Crompt. 33. a.ex8 E. 4. (k} 

But if they break a hole in the houſe one night, to the intent to 
enter another night and commit felony, and accordingly they come 
at another night, and commit a felony through the hole they ſo made 
the night before, this ſeems to be burglary, for the breaking and 


entring were both nofanter, tho not the ſame night ; and it ſhall be 


ſuppoſed, that they brake and entred the night when they entred, for 
the breaking makes not the burglary till the entry. 


h) New Edit. cap. 161. þ« 486. | there was only, that if thieves enter in by 
See the like 7 OP ab pa Fineux, night at an hole in the wall, which was 
Crompt. 33. a.” there before, it is not burglary, but it does 


(k) This caſe does not fully prove the not appear who made the hole. 
Point it is brought for, for the reſolution 


\ -- = 0, There 


Die. 
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2. There muſt be a breaking and an entry to make the burglary, 
and therefore I ſhall ſpeak of them both together. 

Antiently the law was fo ſtrict againſt burglary, that the very 
coming to a houſe with intent to commit a burglary was held pu- 

niſhable with death, Cromp. 31. by Sir Anthony Brown ; but that 
obtains not now for law without a burglary committed. | 

Fregit, there is a double kind of breaking, 1. In law, and thus 
every one that enters into another's houſe againſt his will, or to 
commit a felony, tho the dooys be open, doth in law break the houſe. 

2, There is a breaking in fact an aCtual force upon the houſe, as 
is opening a door, breaking a window, &c. 

And altho, in the remembrance of ſome yet alive, Sir N. H. ( \p, 
chief juſtice did hold, that a breaking in law was ſufficient to make 
a burglary, as if a man entred into the houſe by the doors . 

open in the night, and ſtole goods, that this is burglary, and [5 35 2] 
_ accordingly is Crompt. 32, a. 27 Afi z 38. yet the law is, that a bare 
breaking in law, v:z. an entry by the doors or windows open is not 
ſufficient to make burglary without an actual breaking, Co P. C. p. 
64. and fo the law hath been HPRy taken to this in cafe of 

burglary. (m) 
| And theſe aQts amount to an aftcal breaking, v2. opening the 
caſement, or breaking the glaſs window, picking open a lock of a 
door with a falſe key, or putting back the lock with a knife or dag- 
ger, unlatching the door that is only latched, to put back the leaf 
of a window with a dagger, Dalz. cap. 99. (n), Crompt. 33. a. and 
ſo is common experience. 

To take down a pane of glaſs of a wid by taking our 
_ or bending aſide the nails that faſten it is a breaking of a houſe 
vithin this law, becauſe the glaſs-window is parcel of the houſe. 

It was held by Janwood chief baron, that if a thief goes down 
2 chimney to ſteal, this is a breaking and entring, Crompt. Tal. 32. '+- 
and hereunto agrees Mr. Dalton, p. 253. (0) 

There was one arraigned before me at Cambridge for burglary, 
and upon the evidence it appeared, that he crept down a chimney ; 
I was doubtful whether this were burglary, and ſo were ſome 
Others ; but upon examination 1t appeared, that in his creeping down 


(/) Sir Nicholas Hide, ſee Gro. Car. 65. (o) The reaſon of this ſeems to be, be- 
225, _ cauſe it 18 as much ſhut as the nature of 
(m) See Kel. 67 & 70 | the thing will admit. 
(n) New Edit, Fs 437, 


{ome 


>" 


+3 
48 
i 

" M4 þ 
i 
v2 

| 


b- 
| 4 [ 
'F 
2.98 
£ «5 
8 4 
3% 
OXY 
N $ - 
1% 
4) 
bt 
$4 
xs 
1}&42 
: 


of 


852 HISTORIA PLACITORUM CORONZ#. 
fome of the bricks of the chimney were looſened, and fell down in 
the room, which put it out of queſtion, and direftion was giver 
to find it burglary ; but the jury acquitted him of the whole fact, 
In ſome caſes there may be a burglary committed by a man 
without an actual breaking. _ 
Thieves come with a pretended hue and cry, and require the 
conſtable to go along with them to ſearch for felons, and whilſt 
he goes with them into a man's houſe, they bind the conftable and 
dweller, and rob him, this is burglary {; þ ), Co. P.C. þ. 64. The 
[ like happened in Black Fryars 1664. where thieves pre- 
533 ] tending that A. harboured traitors, called the conſtable to 
' go with them to apprehend- him, and the conſtable entring, they 
bound the conſtable, and robbed 4. and were executed for burglary, 
and yet in both caſes the owner opened the doors of his own accord, 
at the command of the conſtable. Cromp. 32. 6. 
Thieves come in the night to rob 4. who, - perceiving it, opens 
. *his door, and iſſues out and {ſtrikes one of the thieves with a ſtaff, 
another thief having a piſtol in his hand, perceiving others in the 
entry ready to interrupt them, puts his piſtol within the door over 
the threſhold, and ſhot, ſo that his hand was over the threſhold, 
but neither his foot, nor the reſt of his body, and upon this evidence 
| by great advice it was adjudged burglary, and the thief hanged, 
and yet he brake not the houſe. 26 E!:z. Cromp. 32. a. 
If A. the ſervant of B. conſpire with C. to let him iz to rob B. and 
accordingly A. in the night-time opens the door or window, and lets 
' him in, this is burglary in C. but Jarciny in 4. the ſervant, Dat. 
cap. 99. p. 253. (q). it ſeems it is burglary in both, for if it be bur- 
glary 1 in C. it muſt needs be ſo in 4. becauſe he is preſent, and aid- 
ing to C. to commit this burglary. 
If A. enter the houſe of B. in the night-time, the RENO» door. 
being open, or by an open window, and when he 1s within the houle, 
turns the key of a door of a chamber, or unJatcheth a chamber door 
to the intent to ſteal, this 1s burglary, tho the outward door were 
open ; and ſo it was adjudged upon a ſpecial verdict before me at 
_ the ſeſhons at Newgate 1672,. by advice of many Jadges't then alſo 
preſent. 


| (#) Becauſe in fraudem Jake ; for the ſame in the houſe, Kel. 42, or of executing any 
reaſon it is burglary, where the thieves gain LY or the like, Kel. 431 44+ 62. 82, 
entrance by pretenſcy of bulineſs with one (9g) New Edit, þ. 457+ 


And 
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And fo it is, if a thief be lodged in an inn, and in the night he 
ſtealeth goods, and goeth away, or if he enters into the houſe ſecretly 
:n the day-time, and there ſtayeth till night, and then fteals goods and 
goes away, this is not burglary, Dalt. ub: ſupra p. 253. and Cromp. 
34, a. butif in either of the cafes they had opened an inner chamber 
door, and taken the goods, it had been burglary, agreed 1672. (r} 

The ſervant lies in one part of the houſe, the maſter in - 
another, and the ſtair-foot door of the maſter's chamber [5 54] | 
:« latched; the ſervant came in the night, and unlatched the ſtair- 
foot door, and went up into his maſter's chamber with a hatchet 


| intending to kill him, and wounded him dangerouſly, but the maſter 


eſcaped (/). Upon this ſpecial matter found at Wincheſter aflizes, 
by the advice of the greater number of the judges, exceptis paucis (t 3 
it was adjudged burglary, and the offender was executed. 7. 16 Fac. 
Hutt. Rep. the caſe of Haydon and Edmunds (u) LEON” 


If a man enter in the night-time by the doors open, with the in- 


tent to ſteal, and 1s purſued, whereby he opens another door to make 


his eſcape, this I think is not burglary againſt the opinion of Dat. 


þ. 253. (x) out of Sir Francis Bacon, for fregit & extvit, non fregit 
& intravit.(y) | | 

If X. be a lodger in an inn, and he goes up to his chamber to bed, 
and the chamberlain pulls the door and latcheth it, or A. himſelf 
| locks it, and in the night he rifeth, openeth his chamber door, fteals 
goods in the houſe, and goes away, it may be a queſtion, 
whether this be a burglary ; it ſeems not, becauſe he had a kind of 
ſpecial intereſt in his chamber, and ſo the opening of his own door 
was-no breaking of the inn-keeper's houſe, for A. hath a ſpecial pro= 


perty in his chamber; but it he had opened the chamber of B. a 


lodger in the inn to ſteal his goods, this had been burglary. 
And in that caſe of a lodger, tho he hath a ſpecial intereſt in the 
_ chamber, yet he being but a lodger, and in an -inn, the burglary 


muſt be ſuppoſed of the manſion-houſe of the inn-keeper {z) : vide 


_ plus mfra. | 
If A. enters into the houſe of B. in the night, by the doors open, 


and breaks open a cheſt, and takes away guods without breaking 


(r) Kel, 69. (4) Hutt, 20. Kel, 67, 

(/) In old times this would have been (x) New Edit. p. 487. | 
adjudged petit treaſon, for antiently where ( y ) But now this doubt is ſettled by 12 
the intent was ſo apparent woluntas reputa” Ann. cap. 7.whereby breaking to get out is 


"- [= _—_ Coron. 383. put upon the ſame foot with breaking to 
ev al | b | 
who Party concurred, except Finch, getin. | 


(z) Kel. 83, 
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operi of an inner door, this is no burglary, becauſe the cheſt 1s no 
part of the houſe. (a) | 
* Butif he breaks opena ſtudy or counting-houſe, -or ſhop 
[555] 

within the houſe, this 1s burglary, tho none uſually lodge i in 
the ſtudy ; and the ſame law ſeems to be, if he breaks Open a cup- 
board or counter fixed to the houſe {b) ; quere. 

8. Fregit & intravit. There mutt be an entry as well as a break 
ing, and both muſt+be in the night, and with an intent to ſteal, othere 
wie 1t 18 no burglary, 

A. intending to rob B. breaks a hk in his houſe, but « enters not, 
B. for fear, throws out his money to him, 4. takes it and carries it 
away, this is certainly robbery, and ſome Irave held it burglary, tho 
A. never entred the houſe ; and fo it is reported to have been adjudged 
by Saunders chief baron. Crompt. 31. b. tamen quere. (c} 

If A. breaks the houſe of B. in the night-time, with intent to ſteal = 
goods, and breaks the window, and puts in his hand, or puts in a 
| hook, or other engine to reach out goods, or puts a piſcol in at the 
window with an intent to kill, tho his hand be not within the window, 

this is burglary. . Co. P. C.p. 64. = 

But if he ſhoots without the window, and the bullet comes 1n, 
this ſeems to be no entry to make burglary ; quere. 

A. B. and C. come in the night by conſent to break and enter the 
houſe of D. to commit a felony, A. only actually breaks and enters 
the houſe, and B. ſtands near the door, but actually enters not, "Ak 
ſtands at the lane's end, or orchard gate, or field gate, or the like, 
to watch - that no help come to aid the owner or dyeller, or to give 
notice to the others, if help comes, this is burglary in them all,.tho 
A. only aQtually brake and entered the houſe, and they all, in law, 
are principals, and excluded from clergy by the ſtature of 18 £/:z. 
cap. T. and ſo it is in robbery, as hath been ſaid, 11 27. 4. 13, b* 
Cromp. 32. a. Co. P. C. þ. 64. | 
If F; being a man of full age, take a child of PER OT eight years 
old well inſtructed by him in this villainous art, as ſome ſuch there 
be, and the child goes in at the window, takes goods out, and de- 
livers them to A. who carries them away this js burglary 
bs: J;. A. tho the child that made the entry, be not gut ty by 
reaſon of his infancy. 


(a) Kt. 69. But it is a felon for which (b) Kel, ubi ſupras Py 0. 
the offender 2 ouſted of his : Berk by $- (2 It was adjudged by Movnta ve chief 


| ly related it» 
& 4. & M, cap. $» juſtice _ B. and Saunders 0D ly re ot 


| 
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So if the wife, in the preſence of the huſband, by his threats or 
coercion breaks and enters the houſe of B. ia the night, this is bur- 
glary in the huſband, tho the wiſe, that is the immediate actor, is 
excuſed by the coercion of her huſband. FH 

4. Domum man/ionalem : what ſhall be ſo ſaid. 

An indictment, gruod felonic? & burglariter frezit & intravit eccle- 
ſram prochialem de D. ea intenttone, Wc. 18a good indictment of bur- 
glary, for eccle/ia 1s domus man/idnalis. Co. P. C. p. 6k. Dy. 99. 
a. (4) 

[if A. having a dwelling-houſe, and upon occaſion he and all his 
family are abſent a night or more, and in their abſence in the night. 
a thief breaks and enters the houſe to commut teJony, this 1s burglary, 
Co. P. C. ub ſupra. 

So if 4. have two manſion-houſes, and 1s ſometimes with his fa- 
mily at one, and ſometimes at the other, the breach of one of them 
in the abſence of his family from thence is burglary {e). 4 Co. Rep. 
40. a. 39 Eliz.:Dalt. cap. 99. p. 254. (f) Ns 

if 4. have a chamber in a college or inn of court, where he 
uſually lodgeth in term-tume, and in his abſence in the vacation his 
chamber or ſtudy be broken open, G&:c. this 1s burglary, and the in- 
ditment ſhall ſuppoſe it domus man/ronalis A. Co. P. C. p. 65. 14 
Car. 1. Audley's caſe before cited. (g IR. | 

So it is, if A. hires a chamber in the houſe of B. for a certain time 
wherein he lodgeth, and during the time contrafted for, it is broken 

_ open, &'c. this is burglary, and the indictment thall ſuppoſe it to be. 
domuin man/ionalem of A. (h £ 

But if, in the king's houſe at 7/h:tehall, or in the great 
houle of any nobleman, there be apartments or lodgings aſ- [ | ] 

{1gned to the jeweller, treaſurer, ſteward, chamberlain, &c. and any 


- {d) Lord Coke ſays it is the manſion- but was removing his goods there in order 
houſe of Almighty God, but this is only a to lodgein it, Ae/. gb. 

quaint tun without any argument, and (f) New Edit. þ. 488, See alſo Pofpb, 
ſecms invented to ſuit his definition of bur= g2. 249. 660. | . | 
glary, viz, the breakinginto a manſ#i.n-houte, (g) Cre. Car. 473+. by the name of Evans 
whereas it appears from Spelman loco ſupra and Finch, | 
citato, and 22 Afjiz. g5. that it is not ne» 16, Chick juſtice Seofeng was of a different 
ceſlary to burglary, that a manfion-bouſe be opinion,and thought in Tuch caſe the indi. 
broken, for the breaking of churches, the ment ought to be laid for breaking domum 
walls or the gates of the city is alſo bur- manſizralem of B, for while there is but one 
glary, and the word manſionalis is only ap- entrance, 1t 1s but one dwelling-houſe, tho 
Plicable to one kind of burglary, viz. the there be ſeveral tnmates, but otherwiſe it 
breaking of a -private-houſe, in which caſe 1s, if a man divides ſome rooms from the 
it muſt be a dawelling-houle. reſt of the houſe, and make another door 
(c) Even tho he had never lodged in it, to thoſe rooms, Ke, $3, &c. 
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of theſe lodgings be broken up burglarily, the inditment muſt ſappoſe 
it to be domus man/ionalis of the king, or of him that is truly lord or 
proprietor of the houſe, for they have the nſfe of the lodgings as fer. 
yants only, and not as owners: Hungate's caſe before cited. /; 

And fo it is, if 4. comes to the inn of B. and there hath a chamber 
appointed for his lodging, and this chamber is broken up burglarily, it 
ſhall ſuppoſe it to be domus man/z2nalis of B. the inn-keeper, becauſe 
the intereſt 1s in him, and A. hath oy the uſe of it for his lodging, 
without any certain interelt. | 

A tent or booth in a fair or market is nof ſock a domius man/onalis, 
wherein burglary may be committed, but robbery therein committed, 
the owner, his wife or ſervants being therein, is ſpecially exempted 
from clergy by the ſtatute of 5 & 6 E. 6. cap. 9. before mengon'd, 
Ce. P. C. p. 64. 

If 4. have a hop parcel of his manſion- houſe, ny it be broken 
open in the night, &c. it is a burglary, and the inditment ſhall ſup- 
poſe, that he brake and entered domiun RP. onalem of A. for | it 18 par- 
cel thereof. R, 

"But if A. lets the ſhop to B. for a year, and B. holds it, and works 
or trades in it, but lodgeth in his own houſe at night, and this ſhop is 
broken open, &c. the indiftment cannot be, that domum manſ/ionalem 
of A. fregit, for it was ſevered by the leaſe during the time {þ), but | 
then whether he may be indiCted for burglary, as in the domus man- 
ſionalis of BY and certainly it is agreed on all hands, if B or his ſer- 
vant ſometimes lodge in the ſhop, it is burglary, and it ſhall be ſup- 
poſed domus man/ionalis of B. and this is common experience. 

[ 3] | But ſuppoſe he never lodges there, but only works or trades 

55 therein in the day time, and he or his ſervants never lodge 
there at night, whether this be a burglary t to break and enter this ſhop 
to commit a felony ? 

And certainly it was in this caſe antiently held burglary, M. 31 & 
38 Eliz. B. R. Cole's caſe (m), an indictment, quod fhopam cujnſdam 
Ricardi burglarittr &- felonicd fregit & intravit &c. it was admitted, 
for the matter, by court of king's bench to be good ; bur doubted, 
whether it was good, becaule it was cyjuſdum Ricard: without men- 
tioning his ſirname, and with this alfo agrees my lord Coke in termm:s, 
Co. P.C. p. 64. intheſe words: But a hop wherein any perſon doth con- 


(i) p+ 522. (A) Kel, 84. ' (m) Me, 466, | 
F | verſe, 


Le, | 
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verſe, being parcel of a manſion houſe or not parcel, is taken for a man=- 
fron-houſe. | 

But 7. 17 Fac. Hutton's Rep. 33. it is ruled to be no burglary t 
break open ſuch a ſhop, and accordingly the praCtice hath always 
gone at Newgate ſeſſions ſince my time or obſervation, and to this day 
it is holden no burglary to break open ſuch a ſhop;. but if the ſhop 
keeper, or his ſervant, uſually or often lodge in the thop at night 
it is then domus man/ionalis, m which a burglary may be committed. 

Domus man/ionalis doth not only include the dwelling-houſe, but 
alſo the out-houſes, that are parcel thereof, as barn, ſtable, cow- 
houſes, dairy-houſes, 1t they are parcel of the meſſuage, tho they 
are not under the ſame roof, or joining contiguous to it ; and there- 
fore, if ſuch ſtable or out-houſe belonging to the dwelling-houſe be _ 
broken open mn the night-time with intent to ſteal, it is burglary, and 
with this agrees Ce. P. C. p. 64, 65. Dalt. cap. 99. p. 254, 255- 
where for breaking open a back-houſe of Robert Caſtle's, eight or 
nine yards diſtant from the dwelling-houſe, only a pale reaching be- 
| tween them, two were arraigned and condemned for burglary ; anq 
ſoit was agreed by all the judges in the time of chief juſtice Hyde lat 
1665. and the law was accordingly, and the contrary praCtice in one 
much blamed ; and altho it was ſaid by ſome, that ut had not been fo 
uſed, and that the ſtatute of 4 & 5 P. & MA. cap. 4. diſtinguiſhed be- 
tween a dwelling-houſe and a barn, yet at length all the . 
judges agreed, that the felonious breaking of a barn, parcel Ls 59] 
of a meſſuage, to ſteal corn, was burglary according to my lord Cote, 
ubi Jupre, and with this agrees 2 E. 6. B. Corone 180. 

But if the barn, or ſtable, or cow-houſe be no parcel of the meſ- 
| ſuage, as if a man takes a leaſe of a dwelling-houſe from 4. and of a 
barn from B. or if it be far remote? from the dwelling-houſe, and not 
ſo near to it as to be reaſonably eſteemed parcel thereof; as if it ſtands 
a bow-thot off from the houſe, and not within, or near the curtilage 
of the chief houſe; then the breaking of it is not burglary, for it is 
Not domus manſionalis, nor any part thereof. _ BPO | 

An indictment that noanter clauſum or curtilagium felonice & bur- 
_ glariter fregit ad occidendum or furandum 1s not good, and yet 22 A//iz, 
95. burglary is defined zo break houſes, churches, walls, courts, or gates 
 #n time af peace. (n) | 


(n) This was antiently underſtood only © ſupport our author's following concluſion, 
the walls or gates of the city : vide Spel= wherein he applics it to the wall of a pri- 
Mal in werbo burglaria; if {o, it will not vate hguſe, | ROE 
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So that by that book it ſhould ſeem, that if a man hath a : wal 
about his houſe for its ſafegnard, and a*thief i 12 the night break the 
wall or the gate thereof, and finding the doors of the houſe open, he 
enters into the houſe, this 1s burglary ; but otherwiſe it had been, if 
he had come over the wall of the corrt, and found the Gor of the 
houſe open; then it had been no burglary. 

5. To make up burglary, it muſt not be only to break and enter 2 
Houſe in the night-time, but either a felony muſt be committed in the 
Houſe, or it muſt be to the intent to commit a telony. 

If the indictment be, quod domun manſconalem J. S. felonice @ bg: 
lariter fregit & miravit, & ad tunc & ibidem certain goods of F. S. 
Felonice & burglariter furatus ſuit, cepit & aſportavit, the indictment 

 compriſeth two offenſes, viz. burglary and felony, and therefore he 
may be acquitted of burglary, if the cafe he ſo, gipon the evidence, 
and found cuilty only of the felony, and then he ſhall have his clergy. 
Or he may be acquitted of the felony, but then guere, 
[56 o] whether he can be found guilty of the burglary, becauſe tho 
where the indictment compriſeth burglary and felony, the indiftment 
35 good, tho 1t be not ſuppoſed in the indiftment, that i It was ea Inten- 
tione ad bona furandum, for the aCt of theft being charged at the ſame 
time, it is a ſufficient evidence of his mtention ; but when he i Is ac- 
quitted of the felony, then, there being mBog expreſly charged i in 
the indictment, that burglariter fregit, &c. ed intentione ad bona &c. 
Felonice tw andum, it ſtands ſingle as if the indictment had been of | 
ſingle burglary, mn which caſe the clauſe of ed antentione ad furandun 
&&c. had been neceſſary to complete a ſingle burglary. 
It ſeems therefore neceſſary in ſuch caſe not only to charge him, 
that 27 node & burglari ter & felonict domum, &c. fregit & intravit, 
& bona &c. cepit, but alſo farther to ſay ea intentione ad bona & catal- 
la &c in eddem domo exiſtentia felonce & burglariter fur andum, and to 
add alſo the particular telony, & ad tunc & ibidem unum ſcyphum argen- 
zeum &c. and then, tho he be acquitted of the felony, the reft of the 
indictment ſtands good againſt him as a ſimple burglary, and he may 
be convicted of it, tho acquitted of the felony. 

And I think that as the offenſes of burglary and felony may Pa 
joined in the ſame indiftment,. ſo three offenſes may be joined in the 
ſame indictment, and if he be acquit of the one, he may be convicted 
of the other two, and it may be of uſe to exclude a malefaCtor of his 


cicrgy where the offenſe 1 1s great, as namely tor burglary, for felony, 
and 
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and for felony upon the ſtatute of 5 & 6 F, 6. cap. 9. for there may 
be an offenſe againſt that ſtatute, which will exclude from clergy, 
and yet not amount to burglary; and the form of the indictment may 
ran thus, Quod A. prima die Februar anno regn: dominz; Carol &c, 
in note gju/dem diet vi & armis apud B. felomce & burglariter domun 
man/fonalem fregit & intravit ea intentione ad bona & catalla gguſdem B, 
in eddem domo exiftentia felomce & burglariter furandum, capiendum & 
aſportandum, & ad tunc & ibidem v1 & arms unum jcyphum argenteum 
ejeſdem Be 1n eadem dome exiftentem felonice & burglariter ſuratus fuit, 
cepit & aſportavit, ipjo B. ac uxore, liberis & famutis _ in cadem 
domo tunc exiſtentibus, contra pacem, &'c. 

And note, that fuch an indictment need not conclude con- | 

[562] 

tra formam ſtatuii, it 1s ſufficient that It brings the caſe ſo 
within the ſtatute, as to exclude clergy ; and {o, upon the ſtatute of 
23 H.S. cap. 1. 

And upon this indictment, if it falls out upon the _ that he 
is guilty of the burglary, but not guilty of the ſtealing, he may be 
convict of the burglary, and ſo ouſted of clergy, tho. he be ' found 
not guilty of the felony : again, tho he be found not guilty of the bure 
glary, becauſe, it may be, the breach of the houſe was in the day- 
time, the dweller, his wife or ſervants in the houſe, yet he may be 
found guilty of the felony within the qualifications contai'd in the 
indictment purſuant to the ſtatute of 5 & 6 FE. 6. and ſo ouſted of his. 
clergy, for that is not confined either to the day or night: again, if 
/ ypon the evidence it appears not to be burglary, becauſe done in the 
day-time, nor yet felony ſo qualified as 1s excluded from clergy, be- 
cauſe either there was no aCt of breaking, or if there were, yet the 
dweller, his wife or ſervants were not in the houſe, he may be cona 
vict of common larciny, and ſo have benefit of clergy. 

And ſo much for burglary joined with larciny, 
Simple burglary is where the breaking and entring is ed intentione ad 
bona & catalla furandum, or ad interficiendum, &c. and this clauſe, 
as it is uſually added in caſes of ſimple burglary, ſo it is neceſſary ; 
and hereupon theſe things are obſervable. 

1, That altho the breaking and entring be charged to be done 
burglariter, yet if the intention of that entry be cither laid in the in- 

dictment, or appears upon the evidence to be to the intent only to 

commit a treſpaſs and not a felony, as ea intentiane ad ipſum A. ad tunc 
& widen verberandum, it is na. burglary, but it muſt be laid and 


I 14 SO proved 


| y. ! 
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proved to be ed intentione to ſteal or to kill, or to commit ſome other 
felony, for tho the killing or murder may be the conſequence of heat- 
ing, yet, if the primary intention were not to kill, the intention of 
beating will not make burglary. Co. P. C. p. 65. 13 H. 4.71. b. 
2. Thatif a man in the night breaks and enters a houſe to the jn- 
tent to commit a felony, tho he attains not that - intent, but 
[ 1 takes or ſteals nothing, this is burglary, and excluded from 
clergy. 22 Afſiz. 39. & 95. Dy. 99. Crampt. 31. a. Coron. 264. Stamf. 
P. C. p. 30. a. Co. P. C. p. 63. and herein it differs from robbery. 
| 3. It ſeems, that the intention to cammit a felony to make a burg- 
tary muſt be an intention of ſuch a fact, as was felony by the common 
law (and not of a felony newly made by act of parliament), as larciny, 
or homicide, | PEE 
| It hath been therefore donbted, whether the breaking of a houſe in 
the night with intent to commit a rape be burglary or not, Crimp. fol. 
32. thinks 1t is not, becauſe, made felony by the ſtatute of Y/e/im. 2. 
cap. 34. (p); but Dat. cap. 99. p. 255. (q), thinks it would be burg- 
lary ; becauſe, rape was felony by the common law, until the ſtatute 
of Wim. 1. cap. 13. (r}, which turned it into a treſpaſs puniſhable 
by two years impriſonment,. and ſo the ſtatute of fm. 2. was but a 
reftitution of the common law, and a ſetting aſide of the ſtatute of 
Weſtm. 1. and this ſeems to be the more warrantable opinion that it is | 
burglary ; but of this hereafter. 
Now as to clergy in caſe of burglary. 
Hf it be ſuch a burglary, as is alſo joined with aCtual theft or rob- 
bery, and that robbery or theft be ſo laid in the indictment, and pro- 
ved upon evidence, as anſwers the ſtatute of 23 HF. 8. cap. 1. or 1 E. 
6, cap. 12. or 5 & 6 FE. 6. cap. 9. whereof enough hath been ſaid be- 
fore, then the principal in ſuch burglary is in thoſe caſes, which are 
within thoſe ſtatutes, ouſted of his clergy, and the acceſſaries before 
are-ouſted of their clergy by the ſtatute of 4 & 5. P. & Md. cap. 4, 
but the acceflaries after have their clergy, as hath been ſaid; but in 
caſe of ſimple burglary, or burglary with theft, laid to be only felomce 
& burglariter, the principal is ouſted of clergy if outlawed or convict 
by verdict or confeſſion, but is not ouſted of clergy in caſe of ſtand- 
ing mute, not dire&tly anſwering, or challenging above twenty, by 
_ the ſtatute of 18 £1:z. cap. 1. {/)} 


3 


; : p | .- E- o . | | &4 W: 
(þ) 2 Co. Tnftit. 433- : (/) This defeR is ſupplied by 3 & 4 
C4) Wer Elie M9 S & 1M. cap. ge | 


(r) A. Co, Inft. 1 80s | But 
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But by the ſtatute of 1 FE. 6. cap. 12. * If the — of the 
« houſe be in the day, or night time with intent to rob or ſteal, 

« any perſon being in the houſe and put in fear, tho nothing £5 $63] 
« he ſtolen, yet he ſhall be ouſted of his clergy, it convict by verdit 
« or confeſhon, or ſtand mute, or challenge peremptorily above 
« twenty (t);” for this ſtatute extends to this ſpecial kind of burglary, 
11 Co. Rep. 36. b. Poulter's caſe, tho nothing be ſtolen, and ſo differs 
from the itatutes of 23 and 25 H. 8. which require a ſtealing, as well 
as a breaking the houſe. 

(But tho in caſe of robbery in any dwelling-houſe, and therewith 
putting-1n fear, according to the ſtatute of 23 HH. 8. cap. 1. or with- 
ont putting in fear according to the ſtatute of 5 & 6 £. 6. cap. 9. the 
malicious commanding, hiring or counſelling of ſuch offenſe is put 
out of clergy, if ſo ſpecially laid in the indictment, Dy. 183. b. by 
the ſtatute of 4 & 5 P. & M. cap. 4. yet ſuch acceſlaries before, are 
not ouſt of clergy in caſe of breaking a houſe to commit a robbery 
putting in fear, tho the principal be ouſted of clergy by 1 Eliz. 
cap. 12.) 

But acceffaries before or after are not ouſted of clergy by this ta- 
tute, or the ſtatute of 4 & 5 P. & MM. cap. 4. 

And this ſtatute doth ouſt of clergy not only thoſe that actually 
break, or aCtually enter the houſe, bur alſo all thoſe that are, in law, 
principals in burglary, all thoſe that are preſent, aiding and affiſting, 
or that ſtand to watch at the field-gate, while the others of the con+ 
tederacy or company break and enter the houſe. 

Ando it differs from the caſe of robbing of a perſon in his dwel- 
ing-houſe, none being within, upon the ſtatute of 39 Eliz. cap. 15. 
for that ſtatute excludes from clergy only thoſe perſons that actually 
enter into the houſe, and not thoſe who, tho of the confederacy, and 
preſent aiding and abctting, yet never entred the houſe; quod vide 
fira 
* Butas to acceſſaries before or after, they are not ouſted of their 
clergy by the ſtatute of 18 El;z. cap. T. nor doth the ſtatute of 4 & 5 
P£. & M. extend to ouſt acceſſaries before of clergy in caſes 6 
of burglary (4); but in caſes of robbing of houſes within the 5 4] 


(?) This ſtatute does not PTSD thoſe but they are ſince excluded by 3 & + W. 
who challenge peremptorily above twenty; & M. cap.g 
this, according to our author's opinion, (u) But oo are ſince ouſted by 3 & 4 
(vide pyftra, Lib, 11, cap. 48.) was necdleſs; W.& M. cap. gs 


qualifications 
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qualifications and circumſtances of the ſtatute of 23 F. 8. cap. 1. or 5 
& 6 LE. 6. cap. 9. and not to burglary at large. (x} 
[5 65] And thus far concerning larciny, robbery and burglary, 
| which are felonies by the common Jaw. 
There are two exceptions, that are added hereunto. 


{x) Since our author wrote, there have 
been other ſtatutes made to take awa 
clergy mn caſes of Jlarciny committed 1 
dwelling-houſes, ©c. : 
| Byz & 4 W. & M. cap. 9. © Clergy is 
© oulted from thoſe who ſhall feloaiouſly 
© take away any goods in any dwelling. 
+ houſe, any perſon being therein and put 
«< in fear, or ſhall rob any dwelling-houſe 
« 3n the day-time, any perſon being there- 
5 in; or ſhall comfort, aid, counſel or 


* command 2ny perſon to commit any of 


* the ſa1d offenſes, or to break any dwel- 
« ling-houſe, ſhop or warehouſe thereto 
« belonging, and therewith uſed in the 
« day-time, and felonioufly to take away 
* any money or goods to the value of five 
« ſhillings, altho no perſon.be within ſuch 
« dwelling-houſe, Wc, or ſhall counſe], 
« lire or command any perſon to commit 
« any burglary, if they be convicted, 
« ftand mute, or chatlenge peremptorily 
« above twenty.” 3 

The deſign of this clauſe was to deprive 
the acceilaries before of the benefit of the 
clergy; but this ſtatute not mentioning 
Booths nor out-houſes, leaves the acceſſaries 
18 ſuch ca{cs to their ciergy. | 

"The ſarne ſtatute enacts, 4 That perfons 
« jindiftec for a crime, of which being 
« convict they ſhoula not have their clergy 
*: by any former itatute, ſhall not have it 
« if they ſtand mute, or will not anſwer 
« directly, or challenge peremptorily as» 
« bove twenty, or be outlawed, 


« Perſons indicted of felony tor ſealing ; 


« of g00ds, &c. tf convicted, ſtand mute, 
s will not duectly apſwer, or challenge 
« peremptorily above twenty, ſhall loſe 
6 their clergy, if it appears upun evidence 


« gr examination, that the goyus were 
3 


6+ taken in another county in ituch a manner, 
6 whereok, if convicted by a jury of that 


6 county they ſhould not bave their clergy, ' 


This part of the ſtatute liclps the ſeveral 


former atts, which were defcttive either 


az to the point of ſtanding mute, or chal- 
lenging peremptorily, or being outlawed, 


By 10 & 117.3. cape 23. © All per. 
«& ſons, who by night or by day ſhall in 


 & any ſhop, ware-houſe, coach-houſe or 


« ſtable privately and feloniouſly fteal any 
& zoods, wares or merchandizes of the va- 
« Jue of five ſhillings, or more, tho {ach 
6+ ſhop, &c, be not broke open, and tho 
&« the owner, Gr any other pcrſon be not 
8%: thr: n, or that ſhall aſſiſt, hire or com- 
« mand avy perſon to commit ſuch offeale, 


to perſons outlawed, 


&« being thereof conviat or attainted þ 
6 verditt or confeſſion, or being indicted 
& thereof ſhall ſtand mute, or challenge 
* above twenty, ſhall be excluded from 
6 the benefit of clergy. NS 

The uſes of this ſtatute are theſe. 

r. By the former ſtatutes (except the caſe 
of a booth in. a fair or market, by 5 & 6 
E, 6.) 1t was neceſſary, in order to take 
away clergy, that the robbery ſhould be in 
a dwelling-houſe, whereas this tatute ex. 
tends to ſhops, ware-houfes, &c. tho they 
ſhauld not be adjoining to, or be any part 
of, a manſion-houſe. : 

2+. The former ſtatutes required there 
ſhould be an aCtual breaking or putting in 
tear, otherwiſe it would not. be a robbery, 
whick 1s the ſtealiug intended by 39 Eliz. 
cap. 15. as appears from the preamble of 
that ſtatute ; but by this ſtatute, if the 
goods ftolen be of the valug of five ſhillings, 
the offender 1s ouſted of clergy as to a ſhop, 
wareehouſe, coach-houſe, or ſtable, tha 
there be no breaking or putting in fear. 
3+ By 23 H\ 8. ang 1 E, 6. clergy was 
not taken away, unleis there were ſome. 
perſon ip the houſe put in fear, nor-by g 
& & £. 6. unlels ſome of the family were 
in the houſe or booth; nor by 3g Eliz. 
unleis it were in the day-time, and no per=- 
ſon in the houſe ; fo that if the offenſe were 
committed when any perſon was in-the 
houſe, it not put in fear, nor one of. the 
family, or when no body was in the houſe, 
if it were ig the night-tirpe, in neither of 
thoſe caſes was clergy taken away by thoſe 
ſtatutes; but this ſtatute takes it away mn 


| both thoſe caſes as to ſhops, Fc. 


But Rtill this ſtatute omitted to mention 


_ dwelling houfes or out-houſes, wherefore, 


to ſupply this omiſſion, another ſtatute was 
made, viz. | | 
12 Ann. cap. 7. by which it is enafted, 
6« That if any perſon thall feloniouily fical | 
© any money, gaods, or chattles, &c. of 
& the value of forty ſhillings in any dwel- 
& ling-houſe or out-houſe thereto belongs. 
« ing, altho it þe not broken, nor any 
& perſon thcrein, or ſhall aſſiſt any perſon. 
« to commit ſuch offenſe, and ſhall be 
« convicted by verdi& or confclhion, or 
« ſtand mute, or will not anſwer direGlyy - 
« or ſhall challenge peremptarily above 
&« twenty, he ſhall be dgbarred trom the 
«© benefit of clergy- £2 
But both theſe ſtatutes ſeem defeQuve as 


l. Tho 
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1. The firſt is really true, namely when it 1s zempus bell: within 
the kingdom, and one enemy either ſteals, robs, or plunders the houſe 
or goods of another, and thercfare the baok of 22 A4ffiz. 95. adds to 
the difinition of burglary 72 t:me of peace, for in tine of war, tho theſe 
kinds of offenſes committed by thoſe of the ſfamg party, or thoſe 
that are not in hoſtility one to another are felonies, yet in time of war, 
when done by an enemy, they put on another name, as aCts of hoſtte 

lity, miſprifians, and the like. 


| Tuſque datum ſcelert. 

2. The ſecond is only ſuppoſititious, namely when it is done in 
caſe of neceſlity (y}, «us a poor perſon that in cafe of neceſſity far 
hunger ſhall break and enter a houſe for viftuals under the value of 
twelve-pence, which 1s added as an-exception to burglary, by Crompt. 
fol. 33. a, and Dalt, cap. 99. þ. 255, 256. (=), for tho I do agree a 
judge ought to be tender in ſuch cafes, and uſe much diſcretion and 
moderation, yet this muſt not paſs for law, for then we ſhall in a little 
time let looſe all the rules of law and government, and burglaries, rob- 
beries, yea murders themſelves ſhall be excuſable under pretenſe. of 
neceſſity, and we ſhall fall within the wild doctrine of the Fe/urtical 
caſuitts, who of late in France and elſewhere, upon thoſe general miſ- 
applied maxims of Quzicquid neceſſitas cogit, defendit, and in caſu ex= 
treme neceſſitatis omnia ſunt commynta have adviſed ſervants [ 6 6] 
and appprentices, that it is lawful in point of conſcience to 5 
ſteal from their maſters, or rob them in caſe they make them not 
ſufficient allowances of meat, drink, or clothes : where laws are ſet- 
tled, there are other remedies appointed for the relief of ſervants 
againſt opprefling maſters, and of the poor, by complaint to the 
magiltrates without violating the eftablithed laws of kingdoms or 
itates. we SR | 


2 


4 Black, Com. ch, 16, p. 223. 228, Folter. 38, 39. 76, 77- 107, 103, 109. See Index 
to 1 Hawk, P, C. Tit, Burglacy, See Burn, Edit. 1776. Tit. Burglary, per tot. 


(y} See Grote de jur. belli ac pacis, Lib. 
U. cap. 2. $54.6 & 7, | 

{s) New Edit. þ. 459. | 

(*) What our author here obſerves is un- 
doubtediy true, that the plea of neceſſity 
ought not in ſuch caſes to be allowd, and 
the reaſou 18, becauſe the law ſuppoſes, tiiat 
no man can 1in a well TOVEra common- 
wealta be driven to ſuch a neceſlity ; this 
wuppoition is the more reaſonable in Eng- 
iand, where there are fo many laws, and 
tuch large ſums yearly collected tor the 
<el:et of the poor, as are more than ſufficicat 


for that purpole, if rightly applied; yet 
ſuch is the neglett 1a the execution of thoſe 


_ laws, that 1t were to be wiſhed ſome expc- 


dient were found out to reader that reliet 
more ſpeedy and etfteCtual, leſt, while the 
neccllity be real, the relief be only ſuppo- 
fititious, which our author himſelt thought 
was oft-times the caſe, notwithſtanding the 
proviſions of the law; / "ſee his preface to bis. 
diſcourſe touching the proviſion for the pers) 
which makes it rcaſonable it ſhould be al- 
lowd as an argument tor mercy, tho not as 


a plca in juſtihication, 
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CHAP. XLIX. 


. 


Of arſon, or wilful burning of houſes. 


HE felony of arſon or wilful burning of houſes is deſcribed 
| by my lord Coke, cap. 15. p. 66. to be the malicious and ve 
luntary burning the houſe of another by night or by day. 

This was felony at common law {a}, and one of the higheſt na- 
ture, and therefore by the ſtatute of Y/e/im. 1. cap. 15. ſuch offenders 
were not repleviſable {5}; and by Briton {c) the offenders herein 
were burnt to death, but as to that the law is changed, they are to be 
hanged. #T. 7 E. 2. Coram Rege Rot. 88. Norf. (4). 

[56 ] By the ſtatute of 8 . 6. cap. 6. diſperſing of bills of 
5927] menace to burn houſes, if money be not laid down in a cer- 


' tain place, was made high treaſon, if the houſes were burned accord- 


ingly : vide Rot. Par. 15 H. 6. n. 23. but as to the treaſon it is re- 
peald by the ſtatute of 1 E. 6. cap. 12. and 1 Mar. cap. 1. but the 
felony remains ſtill in caſe the houſes be burned. [- ) 

In caſes of wilful burning of houſes the indiftment runs, Quod fe- 
lomc?e, voluntarie & malitios? combuſſit domum without ſaying dontum 
man/ionalem, as in caſe of burglary. Co. P. C. þ. 67. 

And to examine this felony theſe things are inquirable, v:z. 1. 


| What ſhall be ſaid domus. 2. What domus of another. 3. What a 


malicious and wilful burning. 4. What kind of felony this is. 5. 
Whether and how clergy is allowable. - 

1. What ſhall be ſaid domus. ge book 

It extendeth not only to the very dwelling-houſe, but to all out- 
houſes, that are parcel thereof, tho not contiguous to it, or under the 


(a) 3 H. 7. 10, a. 

(®) 2 Co. Þ:1flits 188, 
(©) caps 9 w_ | 
_ . (4) By the laws of Etbelftan it was capi- 
tal, . incendiariis capitis pena eflo; vide Leg. 
Ethelſtan, 1. 6. and by the laws of Canute 
it was one of thoſe capital offenſes for 
which ne ranſom was allowd, Leg. Canuti, 
L 61x. ' ; 

(e) But ſince by the g Geo. I. cap. 22. 
it is. made felony without benefit of clergy, 


knowingly to ſend any letter without a 


name ſubſcribed, or ſigned with a fiRitious 


name demanding money, veniſon or other 


valuable thing. This ſtatute 1s amended 
by Stat. 24. Geo. 2. c. 15. knowingly to 
ſend any letter without a name, or with a 
fiQtitious name, demanding money, veni- 
ſon, or any other valuable thing, or threat- 
ening (without any demand) to kill any of 


the king's ſubje&s, or to fire their houſes, = 
out-houſes, barns, or ricks, is made felony 


without beackit ol clergy 


ſame 
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fame roof; as in caſe of burglary, the barn, ſtable, cow-houſe, ſheep- 
houſe, dairy-houſe, mill-houſe. C9. P. C. p. 67. 11 H.7.1. b. (f) 

* But if the barn or out-houſe be not parcel of a dwelling-houſe, it 
:s not felony, unleſs the barn have hay or corn in it /g ), and then, 
tho it be no parcel of a dwelling-houſe, it 1s felony, 4 Co. Rep. 20. a. 
Barkam's caſe; but if the barn have only hay in it, and not corn, 


the offender ſhall have his clergy, but if it hath corn in it, he ſhall 


be excluded of clergy, tho not parcel of a dwelling-houſe. Co. Þ.C. 
9.69. HE | 
The burning of a frame of a houſe was no felony by the [£68] 
common law, but was made felony by the ſtatute of 37 F. 8. O 
cap. 6. but that ſtands repeald by 1 E. 6. cap. 12. and 1 Mar. cap. 1. 


? 


The burning of a ſtack of corn was no felony by the common law, + 


but the attempting of it was made felony by the ſtatute of 3 & 4 F. 6: 
cap. 5. (kh), but that is repeald by 1 Mar. cap. 1. (3) 

But by the ſtatute of 43 E/:z. cop. 13. the wilful and malicious 
burning of any barn, or ſtack of corn, or grain within the counties 


of Northumberland, Cumberland, Weſtmorland or Durham, is made 


felony without benefit of clergy. +) 
HI. What ſhall be ſaid the houſe of another. 

A tenant for years of a houſe ſets fire to his own houſe, thereby 
intending maliciouſfly to fire the houſe of B, if he burn his own houſe, 
and alſo thereby burn the houſe of B. this is felony ; but if he burn 
not the houſe of B. according to his deſign, but only burn his own 
houſe, this 1s not felony, but a great miſdemeanor, for which he was 
ſet in the pillory, fined, and perpetually bound to the good behaviour, 
and yet it was of a houſe in the city of Loxdon, and laid that he did 


{f) The words of the book are, b:cauſe 


the barn was adjoining zo the bouſe, it was 


holden to be felony 5 to make which ſerve our 


author's purpoſe we are not to underſtand 
thereby its being contiguous, but being ſo 
near the houſe, as to be parcel thereof, 

(g) But by 22 & 23 Car. 2. cap. 7, ©TIt 
* 1s felony maliciouſly to burn in the 


«© night-time any rick or ſtack of corn, : 


_ * hay or grain, 6arns or other out-houſes, 
« or buildings, or kilns whatſoever,” $0 
that now, tho the barn be empty, it is fe- 
lony ; and by' g. Geo. I. cap, 22, clergy is 
taken away irom the offender. 

(Þ) This ftatute does not make the ate 
tempt felony generally, but only where 
divers perſons to the number of twelve 


ace aſſembled for that purpoſe, and con» 


tinue together for the ſpace of an hour after 


proclamation to depart, or where any 
above the number of two, and under twelve, 
{hall after proclamation, as aforeſaid, in a 
forcible manner attempt the ſame, 

(7) But it is made felony by e2 & 23 
Car. 2. cap. 7. and by 9 Geo. I. caps 22, it 
is felony without benefit of clergy to ſet 
fire to any houle, barn or out-houſe, or to 
any hovel, cock, mow, or ſack of corn, 
{traw, hay or wood. | 


W *. By 1 Geo. I, cap. 48. it is felony 


iciouſ}yto ſet on fire any wood, under- 
wood or coppice. By this ſtatute cler 
is nottaken away ; but by g Geo. I. cap.22. 


_ 1t 18 felony without benefit of clergy to cut 
down or deſtroy anyxrees planted ig any 
avenue, orchard, garden, or plantation, 


. 


It 


| | By Es | 
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it ea intentione to burn the houſes of others. 7. 10:Car. 1. B, R. 
Croke 377. Holme's caſe, adjudged. | 
- UE. It muſt be a burning of a houſe of another ; ; therefore.if A. | 
fets fire io the houſe of B. maliciouſly to burn it, but either by ſome 
accident or timely prevention the fire takes not, this is no tclony, tho 
it were a malicious attempt, for the words are incendit & combuſſit, 
but if he had burned part of the houſe, and the fire is quenched, or 

[ 6 9] goes out before the whole houſe be burned, it. 1s felony. Ce, 

P. C. p. 66. Dalt. cap. 105. (1) 

It muſt be a wi/ful and malicious burning, otherwiſe it is not felony, | 
but only a treſpaſs. | 

And therefore if Z. ſhoot unlawfully in a hand-gun, ſuppoſe it be 
at the cattle or poultry of B. and the fire thereof ſets another's houſe 
on fire, this is not felony, for tho the aCt he was doing were unliw- 
ful, yet he had no intention to burn the houſe thereby, againſt the 
opinion of Dalt. cap, 105. p. 210. (m} : 

But if 4. have a malicious intent to burn the houſe of B. and i in 
fetting fire to it burns the houſe of B. and C. or the houſe of B. ef- 
capes by ſome accident, and the are takes in the houſe of C. and burn» 
eth it, tho 4. did not intend to burn the houſe of C. yet in law it ſhall 
be faid the malicious and wilful burning of the houſe of C. and he 
may be indicted for the malicious and wilful burning of the houſe 
of C. Co. P.C. p.67..(n}) 

An infant of about fourteen: years of age or under may be guilty 
of malicious burning of houſes, it by circumſtances it can appear he 
| knew it to be evil. | 
Before me at Norfolk, a boy about the age of fourteen years was 
_ arraigned upon two ſeveral indictments for malicious and wilful burn- 
ing of two ſeveral houſes, the firſt was his own' father's, and it ap- 
peared, that when he had ſecretly carried fire into the barn and fired 
it, he falſly charged another with the fa&t, and upon the boy's. accu- 
fation he was impriſoned, till it appeared clearly he was not the of- 
fender : this boy was afterwards together with his father and his other 
children entertained at a neighbour's houſe in charity, and the boy 
watching an opportunity, when none were in the houſe but a child 
in the cradle, carried fire out of- the kitchen into a room of furzes, 
and ſet fire in it and went out, and thus burnt a ſecond houſe, and _ 


{) New Edit, Pp. 506, p | (n) See the caſe of Coke and Windburne, 
m) Ibid. | State Tr, Vol. VI. p+ 22% 


$ | the 


| 
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the child ia the cradle ; for both theſe he was queſtioned, and at 
| length confeſſed irccly the whole circumſtances of both faQts, he was 
$adited, and upon his arraignment pleaded, and upon his 
trial craftily inſiſted, that he was under fourteen ybars of [570] 
age; but I directed the jury, that it appeared by the circumſtances, 
_ that his malice ſupplied his age, for it appeared, that he underſtood 
the evil of the firſt offenſe when he did it ſo ſecretly, and yet charged 
another wrongfully ; but if there had been any doubt of the firſt 
burning, yet he could not but be conuſant that the ſecond burning 
was a great crime, when he ſaw another formerly charged by him 
with the firſt burning committed as for felony ; but yet for my far- 
ther fatisfaCtion, and in reſped the boy ſeemed very little, I took 
farther examination touching his age, and his father, being by, freely 
confeſſed and was content to ſwear, that he was above fourteen and 
near fifteen years of age, and he was convicted and executed. 

IV. What felony this 1s. 

_ And it ſeems unqueſtionable, that the burning of a dwelling-houſc, 
or any part thereof, or any out-houſe part thereof, was a felony at 
common law, and ſo was alſo the burning of a barn with hay or corn 
in it, tho not parcel of a dwelling-houſe, but ſtanding at a diſtance. 

Co. P.C. p. 67. 11 H. 1. 1.8. | 

V. But as to the point of the not allowance of clergy therein, there 
may be ſome matters to be examined : certain it is, that at this day 
clergy 1s not allowable to a party convicted of wilful and malicious 
_ burning of a dwelling-houſe, or of a barn with corn; quod vide 11 
Co. Rep. 34, Poulter's caſe adjudged per omnes Fuſtic. Plow. Com. 
475. Co. P. C. þ. 61. and the conſtant praftice hath been to deny 
clergy to thoſe convict of this crime ; quod vide 1 n | the reſolution of 
 Pinlter's caſe. 

And the ſtatute of 4 & 5 P .& M. cap. 4, takes away clergy from 
all accefſari ies before to the offenſes of wilful burning any dwelling- 
houſe, or of any barn then having corn or grain in the ſame; and 
Inely they took the law to be, that the prjncipal was by law ouſted. 
of his clergy, or otherwiſe uy would not have oulited the acceſlary 
of his clergy. es 

But then the queſtion remains, what 1 It \ was that ouſted the principal 
_ of his clergy. 

By the ſtatute of 23 H. 8. cap. 1. clergy was ouſted from 
all perſons found gui ity of wilful arias. of any dwelling- [573] 
houſes 
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houſes or barn, wherein any grain or corn ſhould happen to be, 
and from all perſons found guilty of abetting, aiding or counſelling 
thereof, viz. acceſſaries before ; except perſons in order of ſubdeacon; 
or above. : 

The Rftatute of 1 F. 6. cap. 12. as to divers offenſes therein parti- 
cularly mentiond, which are for the moſt part alſo included in the 
Ratute of 23 H. 8. carried the excluſion of clergy farther, viz. as to 
ſtanding mute, or not direfly anſwering, but mentions not at all wil- 
ful burning of houſes, or barns with gram ; and enacted, that in all 
other caſes of felony perſons indifted ſhall ave their clergy, as they 


ſhould have had before 1 7. 8. 


So that by the a&t of 1 E. 6. clergy was reſtored to burning of 
houſes and barns with corn, notwithſtanding the ſtatute of 23 H. s. 
or any other ſtatute made fince the firſt year of Henry VIII. and if 
the ouſting of the principal in arſon from his clergy reſted upon the 
ſtatute of 23 H7. 8. then the ſtature of 1 E. 6. had reore him to 


his clergy. 


'The ſolution therefore of this matter is upon two accounts. 
1. Some have thought that the wilful burning of houſes was not 


within clergy by the common law, nor by the ſtatute of 25 F. 3. 


cap. 4. becauſe it was an hoſtile act (0), and therefore, as until the 
ſtatute of 4 H. 4. cap. 2. In/idratores viarum & depopulatores agrorum 
Joined with another felony, and ſo found, were ouſted of their clergy, 
becauſe ſavouring of aC&ts of hoſtility, ſo incendiatores domorum were 
even by the common law ouſted of clergy before the ſtatute of 23 


AT. 8. and fo are not reſtored to clergy by the general clauſe of the 


ſtatute of 1 E, 6. and this I remember was delivered as the reaſon of - 
the excluſion of clergy from wilful burning by Mr. Attorney Noy, 
8 Car. 1 in the king s bench, and ſeemed to be afſſented to by the 
court. | 
_ ButIT think this will hardly help the matter, 1. Becauſe tho poſlibly 
_ 2] clergy might not be allowd at common law to wilful burning, 
yet the ſtatute of 25 E. 3. cap. 4. pro clero extends clergy 
to all treaſons and felonies touching other perſons than the king him- 
ſelf, and his royal majeſty. 2. Becauſe then as well a burning of a 
barn with hay, as a barn with corn, would be excluded from clergy, 
for the one is as hoſtile as the other. 


{o) And fo interpretatively a f el toucht the erſon of the king himſelf, which by 
that — was ouſted of ar deed md ” " Y & - Oth 
ers 
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9. Others have thought that the ſtatute of 4 & 5 P. & MM. cap. 
4. taking away clergy from the acceſſaries before, doth take away 

by necellary conſequence the clergy from the principal, for it were 

not reaſon to think the acceſſary before, ſhould be in a worſe con- 
dition, than the principal offender, and. therefore virtually and im- 
plicatively, and by neceſſary conſequence it takes away clergy from 
the principal in. all thoſe caſes, where it takes it from the acceſ- 
fary before ; and beſides, if the principal had his clergy, the acceſ- 
fary could not be arraigned, and this I think 1 is true, tho this caſe 
needs not this help. 

But I think, and ſo is the book of 11 Co. Rep. 34, 35, that the 
ſtatute of 25 H. 8. cap. 3. which extends to take away clergy in all 
thoſe caſes which were within 23 #T. 8. cap. 1. and particularly re- 
cites that of burning houſes and barns with . grain, and farther ex- 
tends that excluſion to ſtanding mute, not directly anſwering, 
challenging above rwenty, I ſay that ſtatute of 25 H. 8. was in 
great part repealed by the ſtatute of 1 E. 6. and is entirely revived 
by the ſtatute of 5 & 6 ZE. 6. cap. 10. not only as to the point of 
ouſting clergy upon examination. ({p), but alſo as to the exclufion of 
clergy in thoſe caſes mentioned in the aCt of 25 H. 8. wherein burn- 
ing of houſes and barns with corn is expreſly mentioned, ſo that 
_ conſequently this ſtatute of 5 & 6 E. 6. reviving the ſtatute of 25 
H. 8. repeals the generality of that clauſe in-1 E. 6. whereby clergy 
Was /et 1n, 1n all caſes there not enumerated. 

And conſequently the periods of this ends of clergy 
in wilful burning ſtand thus. [57 3] 

' 1. Before 23 H. s. clergy was allowable harein by force of the 
ſtatute of 25 E. 3. pro clero. \ 

2. After 23 H. 8. until 25 2. 8. clergy was allowable for the ac- 
ceſſary in all caſes, and for the principal in all caſes, but finding 
him guilty, 


3. After 25 H. 8. ZOE 1 E.6. 


) This relates to the ſecond clauſe of 


the 25 H. 8. cap. 3. whereby it is provided 
that if any perſons be indifted in one 
county tor itealing goods in another, and 
ſtand mute, or challenge peremptorily 
above twenty, or will not direflly 


clergy was taken 945 70m the 


been tried and found guilty in the ſame 
county, where the offenie was committed, 
it 1t appear to'the juſtices by the evidence 
or on examination, that it was ſuch a fe- 
lony, as if found guilty thereof in the 
county where comentieed, they would have 


_ me ſhall be put from their loſttheir clergy by the 23 H. 8, cap. 1. 
_ Clergy in like manner, as if they had 
Vor. 1. K k principal 
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principal as well where he ſtands mute, not direQly anſwers or chal- 


 lenges above twenty, as where he is found guilty. 


But the acceſſaries as well before as after were to have clergy. 

4. After 1 E. 6, til 5& 6 E. 6. when the ſtatute of 25 HY. 8. 
was revived, both principal and gocellaries had their clergy in all 
cafes of burning. 

5. Aﬀer5 & 6 E.6. till 4 &5P. && AM. cap. 4. the principal was 
excluded in all cafes, wherein he was excluded by the ſtatute of 25 


H. 8. as well where he ſtood mute, challenged above twenty, did 


not direQly anſwer, as where found guilty. (q) 

| But the accefſaries before, as well as after, had their clergy. 

6. By the ſtatute of 4 & 5 P. & M. cap. 4. until this day, accef- 
faries before are excluded of clergy in all caſes, but acceſſaries after 


| have their clergy. 


| But yet there ſtill remain twa doubts. 

1. Whereas the ftatute of 4 & 5 P. & MM. cap. 4. extends to ouſt 
clergy from the accefſary, as well if he be attainted as convicted, and 
confequently if outtawed, he ſhall not have clergy, becauſe it is an 
attainder ; the ſtatute of 25 FH. 8. extends only to finding guilty, 


_ Ehallenging above twenty, ſtanding mute, or not direQly anſwering, 


and it ſeems in attainder of the principal by ontlawry he ſhall have 
his clergy ; therefore quere, whether an attainder by outlawry ouſts 
the AIR ga of clergy upon the, ſtatute of 23 or 25 H. 8. 
| . Whereas the ſtatute of 4 & 5 P. & A. cap. 4. bath 
[5 74] no at of perſons in the order of ſub-deacon ; but ac- 
ceſſaries before are ouſted of their clergy in all caſcs by that ſtatute, 
tho in orders. 

Yet by the ſtatute of 25 Z. 8. which is relative to the ſtatute of 
23 H. 8. principals in the order of fub-deacon, or above, have their 
clergy in the caſe of arſon, for by the ftatute of 23 H. 8. clergy 18 
ſaved to men in orders, where found guilty ; and by the ftatute of 
25 H.8. in cafes of ſtanding mute, &c. they are ouſted of their 
clergy as if found guilty, in which caſe men in orders had their 
clergy, and to the reviving -of the ſtatute of 25 47. 8. by that af 5 
& 6 E.6. lets in men in orders to their clergy in cafe of arſon, 
which ſeems to make this abſurdity, that the principal im arſon ſhall 
have the benefit of clergy if in gd but the acceflaries before, M9 


(4, By 3&4 I. & M. clergy-is taken away in caſe of gutlawry alſo, 


| : $ 
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ia orders, are excluded by the general penning of the aCt of 4& 
5 P. & M. 

And herein there will ariſe a difference as to men in orders, in 
relation to the benefit of clergy, between the caſe of being principal in 
wilful burning of houſes, and the caſe of being principal inrobbery in or 
near the highway, or robbing in a dwelling-houſe, putting the dweller 
in fear, or murder of malice prepenſe; for the a&t of 1 E. 6. cap. 
- 12. excludeth them from their clergy generally without exception 
of men 1n orders, tho they were excepted by the ſtatutes of 23 and 
25 H. 8. 

But this ſtatute of 1 E. 6. making no mention of burning of houſes, 
the excluſion of them from clergy, if reſting upon the ſtatute of 25 
H. 8. revived by 5 & 6 F. 6. RIP them. 


Folter. 113,116, 192. 333 334» 1 Hawk. P. C. ch, 39+ SEC! Iy 2, Zo» G&c. See 4 Black, | 
Com, Index. Tit. Arſon, | 


c MHAPL.: _F3Þ 


Concerning felonies by the common law, relating to the bringing of 
felons to juſtice, and the impediments thereof, as eſcape, breach of 
priſon, and reſcue; and firſt touching arreſts. 


COME now, according to the method proponnded, to confiler 
thoſe felonies that relate to the public juſtice of the kingdom in 
bringing malefaQors to their due puniſhment, and the impediments 
thereof, and they are principally three, viz. 1. By the party ar- 
reſting or impriſoning, as ; voluntary eſcapes. 2. By the party ar- 
reſted, and impriſoned, | as breach of prifon, 3. By a ſtranger, as 
reſcue of felons. 
And in this order 1 ſhall examine theſe offenſes ; but as a neceſſary 
preliminary thereunto, I ſhall firſt conſider of arreſts and impriſon- 
ment for capital offenſes, by. whom it may be done, and where 
lawful. 
Arreſts of malefa&tors are of two Liods, 1. Either by perſons 
thereunto by law deputed, or 2. By private perſons. 
And the former is again of two kinds, Either, 1. By proceſs of 
law, or 2. Vireute officit, 
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The former again is of two kinds, 1. Either by proceſs in the 
king's name, 2. Or by warrant in the name of a judge or- juſtice 
thereunto authorized, and that either in writing or ore tenus, 

1 ſhall purſe this order, and 

I. Shall begin with the firſt of eſs, namely, arreſting by virtue 
of the king's writ. 

Regularly no proceſs iſſues in the king's name and by his writ to 

apprehend a felon or other malefaCtor, unleſs there be an 
[ ] indictment, or matter of record in the court upon which 
the writ iſſues. | | 

Antiently the proceſs upon an appeal or an inditment of felony 
was only one Capias, and thereupon an Exigent. 29. Aſſiz. 81. 

By the ſtatute of 25 E. 3. cap. 14. there are to be a Capzas and an 
Alias with a command to the theriff to ſeize the goods of the felon, 
and then an Ex:gent. 

But it ſhould ſeem by the book of 8 HH 5,6. that this ſtatute ex- 
tended not to felony of death, but that there ſhould be only one 
Capias, and then an Exigent. 

But by the ſtatute of 6 H. 6. cap. 1. if A. de B. in comitatu S. be 
indied in the king's bench in Middleſex, there ſhall go out one 
Capias into Middleſex, another into S. and each ſhall have fix weeks 
at leaſt between the 7z/te and return, and upon Non inventus re- 
turned then an Exigent. | 

But if he be not named of another county, then it ſeems only one 
_Capias ſhall iſue, where the party 1s indicted, and upon that an Ext- 
gent : this ſtatute was made during the king's pleaſure ; but by the 
proviſo in the ſtatute of 8 H,. 6. cap. 10. it ſeems to be made per- 
petual. 

By the ſtatute of $8 H. 6. cap. 10. if A. de B. in com. S. be indifted 
or appealed in com J/. before juſtices aſſigned, there ſhall go out 
firſt a Capias in Com. I. and upon Non inventus returned a Capias, 
with proclamations in com. $. having three months at leaſt between 
the Te/te and return, or otherwiſe no Exigent to iſſue ; but the pro- 


.ceſs in the king's bench is excepted. 


But this ſtatute only extends, where the party i is indicted in another 
county, than where converſant. 

By the ſtatute of 5 E. 3. cap. 11. juſtices of over and terminer may 
iffue proceſs againſt felons in a foreign county, and theſe proceſſes 


ought, or at leaſt may and are moſt fit to iſſue in the king's name 


under 
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under the Tz/te of the chiet judge, for which purpoſe all clerks of 
-fizes have a ſpecial ſeal, and iſſue their proceſs in the king's name 
in caſe of felony, where they go to the outlawry, tho ſome other 
warrants aro made in the name of the judge, 

And in all caſes the king's writs are direCted to the ſheriff, 
and he executes the writ himſelf, or by tis warrant under $77] 
ſeal to the bailiffs. - | 

| And upon theſe writs the ſheriff or his bailiff may weak open 
doors to take the offenders, for they are for the king and preſerva- 
tion of the peace, and therefore include a non omittas propter aliquam 
libertatem ; quod vide 5 Co. Rep. 992. a. 

And in this Eaſe the ſheriff or his bailiff may require any perſons 
preſent to affiſt him in execution of the writ, and he that refuſeth. 
_ to aſſt him; is indictable and puniſhable by fine and impriſonment. 

II. The ſecond kind of arreſt is by warrant under the ſeal of the 
juſtices thereunto authorized, as juſtices of oyer and termzner, or of 
gaol-delivery, or. juſtices of peace. | 

And herein theſe things are conſiderable: 1. What are the el. 
ſentials of ſuch a warrant, without which it is void in law. 2. W ho 
_ may grant a warrant to apprehend a felon. 3. To whom, and 4 
In what order or method it is to be granted, or 5. Exzcuted, and 
in what caſe. | | 

[. As to the firſt of theſe, 

It is neceſſary that ſuch warrant expreſs the name of the party to 
be taken : for a warrant granted with a blank and ſealed, and after 
filled up with the name of the party to be taken is void in law. Dalt. 
8ap. 117. p. 329. (a) 

It muſt be under ſeal, tho ſome have thought i it ſufficient Fe; it be 
in writing . ſubſcribed by the juſtice, Dat. cap. 117. p. 358. vide 2 
Co. Inflit. ſupra flatutum de frangentibus priſonam, þp. 591. and the 
taling in theſe things will make the warrant void, and ſubject the 
othicer to a falſe impriſonment ; tho in ſome caſes the wart of due 
formality may be blameable in him that makes: the warrant, yer it 
will not therefore ſubjeCt the officer to a falſe impriſonment, if the 
matter be within the  Jurgdichion of him that makes it; as for. 
inſtance, | | 


A warrant by a juſtice to apprehend ve s. to anſwer euch matters 
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_ preſſing the certainty of the crime, this is not regular, Lambard's 
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as ſhall be objeCted againſt him, ex parte domini regis, without ex. 


[ 8] juſtice 95, 96. 2 Co. Inftit. 591. 615. tho Mr. Dol. cap. 
117. p. 329.. gives inſtances of "wen" warrants granted by 
Popham chief juſtice. ' 

And therefore, if before commitment a perſon ſo apprehended ſhould 
be removed into the king's bench by Habeas Corpus upon ſuch a 
warrant, or ſhould be committed upon ſuch a general Mittimus, he 
ſhould be diſcharged ; or in caſe he ſhould be reſcued upon ſuch an 
apprehenſion by fuch a warrant, or be. voluntarily let go by him 


' that apprehends him, (tho it may be the true cauſe of the warrant 


were felony,) yet it not being expreſſed in the warrant, ſuch an ef- 
cape or fuch a reſcue would not be felony. 

Yet it may excuſe the officer in falſe impriſonment, if the true cauſe 
were felony, or any nuſ{demeanor within the cognizance of him that 
makes the warrant, for it 1s but an erroneous, not a void warrant, 
and it 18 not reaſonable to ſuppoſe the officer ſhould be conuſant of 
the formalities of law, or adviſe with counſel upon all occafions, 
whether the warrant were in ſtriftneſs of law regular, eſpecially in 
ſuch a caſe where the error of this nature hath been ſeconded with 
common practice; but of this more hereafter. 

2. As to the perſons, that may grant a warrant for apprehending 
a felon. 

The chief juſtice of the king” 's bench or any FU judge of that 
court may ifſue a warrant in his own name, for the apprehending 
and bringing before him any perſon touching whom oath is made of 
a felony committed, or of ſuſpicion of felony upon him, into any 
county of England and Wales, for they are intruſted with the con- 
ſervation of the peace through all England, and are more than 


juſtices of peace or oyer and terminer ; and this hath been uſual in 


all ages. 

FE to avoid the trouble to the country in bringing vp offenders 
they uſually direct their warrants to apprehend the parties, and bring 
them before ſome juſtice of Peace near adjoining, either to be ex+ 
amined or bound over to the ſeſhons, and farther to be proceeded 
againſt according to law. 

And thus their warrants ought to run in caſes of ſurety of the peace 
or good behaviour againſt a perſon in another county, than, where | 
they are, by reaſcn of the ſtatute of 21 Fac. cap. 8. LY 

Cs | Juſtices 


| 
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Juſtices of oyer and terminer may alſo iſſue their warrants in the 
counties within their commithon for apprehending felons or other, 
malefators, or for ſurety of the peace within their limits; quere,, 
whether they may not iſſue their warrants for any indicted of fe- 
lony within their precinCts, tho they are abroad in a foreign county, 
by the ſtatute of 5 E. 3. before mentioned ? 

Juſtices of peace may alſo ifſue their warrants within the precinCts 
of their commiſſion for apprehending perſons charged of crimes 
within the cognizance of the ſeffions of the peace, and bind them 
over to appear at the ſefions, and this, tho the offender be not yet 
indicted. | 

And therefore the opinion of my lord Coke, 4- In/tit. 171. is too 
frait-laced in this caſe, and, if it ſhould be received, would obſtruct 
the peace and good order of the kingdom ; and the book of 14 #H. 
8. 16. upon which he grounded his opinion, was no ſolemn reſolu- 
| tion, but a ſudden and extrajudical opinion, and the defendant had 

liberty to mend his plea as to the circumſtance of time, to the end 
it might be judicially ſettled by demurrer,, which was never done ; 
and the conſtant praftice hath obtained contrary to that opinion ;_ 
quod vide Dalt. cap. 111. (6b) 

And whereas my lord Coke, ub: ſupra, faith alſo, that a juſtice of 
peace upon oath made by A. of a felony committed, and that A. ſuſ- 
pets B. and ſhews his (cauſe, cannot iſſue a warrant to bring B. 
before him for father examination, and thereupon commit or bind 
him over to the aſſizes or {cfhons, becauſe it muſt be the proper ſue 
picion of 4, himſelf, and 4. may arreſt him upon the ſcore of his 
own ſuſpicion, but not by warrant of the juſtice ; I think the law is 
not ſo, and the conſtant practice in all places hath obtained againſt 
it, and it would be pernicious to the kingdom if it ſhould be as he 
delivers it, for malefaQtors would eſcape unexamined and undiſcovered ; 

for a man may have a probable and ſtrong preſumption of the guilt 
_ of a perſon, whom yet he cannot poſitively ſwear to be guilty, 

Therefore I think, that if 4, makes oath before a juſtice of peace 
of a felony committed in fat, and that he ſuſpects B. and 
ſhews probable cauſe of ſuſpicion, the juſtice may grant kis [580] 
warrant to apprehend B. and to bring him before him, or ſome other 
Juſtice of peace to þe examined, and to be farther proceeded againſt, 


(b) New Edit. þ 576« 
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as to law ſhall appertain; and upon this warrant the conſtable, or he 
to whom the warrant 1s directed, may arreſt him, and if occaſion be 
may break doors to take him, if within a houſe, and will not upon 
demand render himfelf, as well as if it were an expreſs and poſitive 
charge of felony {worn by A. againſt him, and ſo hath common 
praQtice obtained notwithſtanding that opinion : vide ſtatute Y/:/tm, 
1 cap. 15. (c), 13 E. 4.9. a. 

But a general warrant upon a complaint of a robbery to apprehend 
all perſons ſuſpected, and to bring them before, &c. was ruled void, 
and falſe impriſonment lies againſt him that takes a man upon ſuch a 
warrant, P. 24 Car. 1. upon evidence in a caſe of juſtice Swallow's 
warrant before juſtice Rol/. - 

Tf 4. hath committed treaſon, tho the raflicis of the peace have 
no cognizance of it as treaſon, yet they have cognizance of it as a 
felony, and as a breach of the peace, and therefore a juſtice of peace 
upon information upon oath may iſſue his warrant to take him, and 
may take his examination, and commit him to priſon. 

A. commits a felony in the county of B. and then goes into the 
county of C. upon information: given to a. juſtice of peace of the 
county of C. he may iſſue his warrant to take him, may take his 
examination, .and commit him to gaol in the county of C. from 
| whence he may be removed by Habeas Corpus to the county of Þ. 
for his trial. | 
If A.commit a felony in the county of B. and upon a warrant iſſued | 
againſt him by a juſtice of peace in the county of B. he is purſued 
and flies into the county of C. and there is taken, he muſt not by virtue 
| of that warrant be carried to a juſtice of peace of the county of Þ. 
where he committed the felony, but to a juſtice of peace in the ny 
of C. where he was taken. _ 

But if A. were taken by the warrant in the county of B, and break 

away into the county of C. and be there taken upon freſh 
[581 1] ſuit by them that firſt took him, he may be either brought _ 
to a ifiics of the county of C. where he was laſt taken, or before. 
the juſtice of the county of B. by whoſe warrant he was farſt 1aken ; 
for in ſuppoſition of law he was always in cultody : vide dublatur 
13 E. 4. 9. 4s 

If 4. be in commiſſion of the peace in n the county of B. and hap- 
pen to bein the county of C and there complaint i is made to him of 
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| a felony in the county of B. where he is in commiſſion, as he can= 

not iſſue a warrant out to apprehend the party, ſo neither can he im- 

priſon in the county of C. becauſe an aCt of juriſdiction, but he may 

take an oath of a party robbed in purſuance of the ſtatute of 27 Eliz. 

or he: may take an examination, or information, or recognizance in 

a foreign county, but cannot compel them by impriſonment. P. 7 
Car. 1. Croke, n. 3 Helyar's caſe {d), Dalt. cap. 6. and 117. (e) 

But if 4. be a juſtice of peace in two adjacent counties, tho by 
ſeyeral commiſſions, as the recorder of London is, nothing is more 
uſual for him, that whilſt he lives 1n one county to ſend his warrants 

to apprehend malefaCtors in another, and to ſend them to Newgate, 
which is the common gaol of both counties, London and 1M7ddleſex. 

3. Touching the perſons to whom a warrant may be directed. 

The juſtice that iſſues the warrant, may dire@ it to a private per- 
ſon if he pleaſe, and it is good; but he is not compellable to execute 
it, unleſs he be a proper othicer. 14 H. 8.16. Dalt. cap. 117. p- 
$32. (f). 

The warrant is ordinarily direQed to the ſheriff or conſtables, and 
they are indiftable, and ſubject thereupon to a a fine and impriſonment 
if they neglect or refuſe it. | 

If direted to the ſheriff, he may make a warrant to his bailiff to 
execute it. 

If to a conſtable, PER &c. he muſt execute it himſelf, and 
may not ſubſtitute another ; but he may call any perſons to affiſt him, 
and they are bound to afiſt him, and are indiCtable if they _ or 
refuſe to afliſt : vide Dalt.” ubi ſupra. | 

If direQted to the conſtable of D. he is not bound to ex- 
ecute the warrant out of the precincts of his conſtablewick, [s 82] 
but if he doth it out of his conſtablewick, it is good ; and ſo 1 it was 
ruled in Norfolk in an aCtion of treſpaſs. 

_ 4, Touching the order in granting it. 

1. It is convenient, tho not always neceſſary, to take an inform- 
ation upon oath of the perſon that deſires the warrant, that a telony 
was committed, that he doit: ſuſpe& or know F. S. to be the felon ; 
and if ſuſpeCted, then to ſet down the cauſes of his ſuſpicion. 

2. If the charge of the felony be poſitive and expreſs, then it is fit 


| to bind the party by recognizance to proſecute, before the warrant 
be iſſued, 
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But if it be only a charge of ſuſpicion, and rhe buſineſs requires 
farther examination, then it is neither neceſſary nor fit to bind over 
the party to proſecute ; for poſſibly pon the bringing 72 of the party 
accuſed,” and farther examination of the fact, there may be cauſe to 
diſcharge him, and thus I think Mr. Dalton to be intended, cap. 117. 
F+ 334. (g), the caſe before chief juſtice Flemming. 

3. The warrant may iffue to bring the party before the juſtice that 

granted the warrant ſpecially, and then the officer is bound to bring 
him before the ſame juſtice ; but if the warrant be to bring him be- 
fore any juſtice, then 1t 1s in the eleCtion of the officer to bring him 
before what juſtice of the county he thinks fit, and not in the eleQion 
of the prifoner. 5 Co. Rep. 59. b. Fofter's caſe. 

5. Touching the demeanor of the officer in executing the warrant. 

If it be a warrant for felony, or a warrant for the ſurety of the 
Peace, the officer may break open the door, if he be ſure the offender 
is there, if after acquainting them of the buſineſs, and demanding the 
priſoner, he refuſes to open the door, tho the party be not indicted ; 
and this is the-conſtant practice againſt the opinion of my lord Coke, 

4 Inf. 111. quod vide Dalt. cap. 111. p. 333. (h) 
And ſo it 1s if the warrant be only upon ſuſpicion of 
[583] felony, as hath been ſaid before, for in both caſes the pro- 
ceſs is for the king, and therefore a Nox omittas is implied, and he 
that diligently conſidereth the ſtatute of Fe. 1. cap. 15. (7), and 
the ſtatute of 2 & 3 P. & Md. cap. 10. will find that an impriſon- 
ment may be made by the jullice, as well for ſuſpicion of felony, as 
for an abſolute charge of felony, and that as well before indictment 
as after. 

And by the book of 13 E. 4, 9. a. A man that reels upon fuſ- 
picion of felony, may break open doors, if the party refuſes upon 
demand to open them, and much more may ut be done by the juſtice's 
warrant. 

If the officer be demanded he muſt ſhew his warrant, but if he doth 
| U virtuts officii as a conſtable, &c. it is ſufficient to notify that he 3s 
the conſtable, or that he arreſts in-the king's name. Dalt. ub: ſupra, 
6 Co. Rep. 54. @. 9 Co. Rep. 69. a. Mackally's caſe. 

| Laſtly, What is to be done after the warrant ſerved, and when the 
perſon accuſed is brought before the juſtice thereupon. 


(g) New Edit, cap. 169. þ+ 579% (b) New Edit. p. 57% (4) 2 Ca. Inf. 18s. 
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If there be no cauſe to commit him found by the juſtice upon ex- 


amination of the fa&t, he may diſcharge him. 

Tf the caſe be bailable, he may bail them. 

' If he have no bail, or the caſe appears not to be bailable, he muſt 
commit hymn. 

And being either bailed or committed, he is not to be diſcharged tall 
he be conviCted or acquitted, or delivered by proclamation. Co P. C. 
cap. 100. p. 209% 

And this leads me to the /7;ttzmus, or the warrant to the caoler 
to receive him ; and this is the roun: of the elony i in caſe of a breach 
of priſon. 

 Mylord Coe, 2.1». 591. makes three eſſential parts of the Mittimus. 

1. That it be in writing ſealed by the juſtice that commits, and 
without this part the commitment is unlawful, the gaoler is liable to 
a falſe impriſonment, and the wilfu] eſcape by the gaoker, or breach 
of priſon by the priſoner, makes no felony. 

But this muſt not be intended of a commitment in a court : 
of record, as the king” s bench, gaol delivery, or ſeſſions of [5 S 4] 
the peace, for there the record itſelf, or the memorial thereof, which 
may at any time be entered of record, are a ſufficient warrant without 
any warrant under ſeal. 


2. That it expreſs the cauſe for which he 18 committed, namely 
felony, and what kind of felony. 


This ſeems requiſite to make the yoluntary eſcape or breach of 


priſon felony, and alſo it is neceſſary upon return of the Habeas Corpus 


out of the king's bench, becauſe that is in nature of a writ of right. 


or writ of error to determine, whether the impriſonment be good or 
erroneous. IN 

But it ſeems not to make the commitment abſolutely void, ſo as to 
ſubject the gaoler to a falſe impriſonment, but it lies in averment ta 
_ Excule the gaoler or officer, that the matter was for felony. 


And alſo upon ſuch a general warrant without exprefling any felony 
or treaſon, or ſurety of the peace, the conſtable: cannot break open a 


door. T7. 9 Fac. B. R. 1 Bulſtrode 146, Foſter's caſc. 


3, That it have an apt concluſion, viz. There to remain till des 
lived by law. 


But if the concluſion: be irregular, T think it makes not PO Wat 


rant void, but the law wall reject that which is ſurpluſage, and the 
reſt ſhall and, 
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And therefore if the cauſe be expreſſed, and the conclufion irregu- 
lar, as t1] farther order given by a juſtice, yet a breach of priſon under 
fuch a warrant will be felony, yea, if the party be removed by Ha- 
beas Corpus, tho the concluſion be-Irregular, yet if the matter appears 
to be ſuch, for which he is to. remain in cuſtody, or be bailed, he ſhall 

| be bailed or committed as the caſe requires, and not diſcharged; but 
the idle concluſion ſhall be rejected. | TE 
| And therefore I do think that ſuch a warrant is a good juſtification 
in a falſe impriſonment, tho the right concluſion be omitted, or tho 
the wrong concluſion be inſerted, if the matter of the Mittimus be 
_ otherwiſe ſufficient to charge him in cuſtody, and therefore it is a law- 
g ful warrant notwithſtanding the omiſſion or incongruity of 
IE 5 ] the concluſion, ſo as to make the voluntary permiſſion of an 
eſcape or the breach of priſon felony. TT 
By the ſtatute of 23 H. 8. cap. 2. the felons are to be ſent to the 
common gaol {; ): and by the ſtatute of 4 E. 3. cap. 10. the ſheriffs 
and gaolers are bound to receive them, whether committed by juſtices, 
or attached ex officio by conſtables. EST £1 gue gm” 
Previous to the commitment of felons, or ſuch as are charged there- 
with, there are required three things, 1. The examination of the 


perſon accuſed, but without oath. 2. "The farther information of ac- 


cufers and witneſſes upon oath. 3. The binding over of the proſe- 
cutor and witneſſes unto the next afſizes or ſeffions of the peace, as 
the caſe requires. hgh 

1. The.examination of the perſon accuſed, which ought not to be 
upon oath, and theſe examinations ought to be put in writing, and 


returned or certified to the next gaol delivery or ſeſſions of the peace, 


as the caſe ſhall require, by the ſtatute of 2 & 3 P, & M. cap. 10., 
and being ſworn by the juſtice or his clerk to be truly taken, may be 
given 1n evidence againſt the offender. {+} _ 


(7) And net elſewhere; ſo that it ſhould therefore very irregular is the chief juſtice | 


ſeem that commitments to New Priſon or 


the Gaze-houſe are irregular ; ſee 2 Co. Inft. 


43+ Cro. Eliz, 830. and of this opinion was 
chief juſtice Holt, in the caſe of Kendal and 
| Roe, State Tr. Vial. IV. þ. 862. Sce allo 
5 H, 4+ cap. 10, which ordains, © That 
* none be impriſoned by juſtices of the 
«© peace, ſave only in the common gaol,” 
9 Co. Rep. 119. b. | 

(4) Altho they be not evidence againſt 
ary other perſon named in them; it was 


to refuſe reading the examinations of Stern 
and Beroſzi at their-trial; fee Stare Tr. 
Pol. III. p. 470. But guere by ferjeant 
Wilſon, if the chief jnſtice was not right in 


ſuch refuſal? | For by the opinion of ſome 


Judges now living, the ſtature doth not ex- 
ten 


| cuſed, unleſs he fgned. his examinations 
| but only to thewitheſſes or perſons ac» 
culing. - | 


And 


to the examination of the party ac- 


* ” FRRSTIEI "FCS NYE GOO ED TOY EET EE TOE A Lee IO: y . ———— . n 

» ae och. ben rd ds 2s i Sans we as CO IOr" oe” tn POL II Eun pe RR SIR" PAP :, Et or et ae tt " | * 
pat ee LOS . WA. bb Wo” IE $0 av. LEN TOTES x 70 Wy FEI eats; > Gs 7 I le as Re a WAIAT OL 

54 Ss F * VER ES EP SOLE TT A PEI OT I CCI EY > "57 FOOT LOTI-NT TEPRNS TRE 
EE eo 


ets Ge REARED nn 7 oe 
- 2 tart Ra AN 4 : a OO ” 


27 td 
<ks HET 


Fo | P ha . | 'X 
| | 


HISTORIA PLACITORUM CORONZ. 585 


| And in order thereunto, it by ſome reaſonable occaſion the juſtice 
cannot at the return of the warrant take the examination, he may by 


word of mouth command the conſtable, or any other perſon, to de- 


tain in cuſtody the priſoner till the next day, and then to bring him 


before the juſtice for farther examination ; and this detainer 1s juſti- 


fable by the conſtable, or any other perſon without ſhewing the par- 
ticular cauſe for which he was to be examined, or any warrant 27 
ſcriptis. T. 31 Eliz. Rot. 244. B. R. Broughton and Marjhaw. (1) 

But the time of - the detainer mult be reaſonable, therefore 
a juſtice cannot juſtify the detainer of ſuch a perſon fixteen [586] 
or twenty days in order to ſuch examination. (m | 

9. He muſt take information of the proſecutor or witneſſes in writ- 
ing upon oath, and return or certify thera at the next ſeflions or gaol- 
delivery, and theſe being upon the trial ſworn to be truly taken by 
the juſtice or his clerk, &c. may be given in evidence againſt the pri- 
ſoner, if the witneſſes be dead or not able to travel. 

3. Before he commit the priſoner, he is to take ſurety of the pro- 
ſecutor to prefer his bill of indiftment at the next gaol delivery or 


ſeſhons, and likewiſe to give evidence ; but if he be not the accuſer, 


but an unconcerned party that can teſtify, the juſtice may bind him 
over to give evidence ; and upon refuſal in either caſe may commit 


the refuſer to gaol. Stamp. P. C. p. 163. a. Dalt. cap. 116. p. 326. 


(n), 2 & 3 P.& M. cap. 10. and Dalt. cap. 20. þ. 55. (0) 

And thus far of arreſts by warrant in writing. 
Next come to be conſidered arreſts by command ore tenus, or by 
order. 7 

The chief juſtice, or other juſtice of the king's bench, may com- 
mand ore tenus the marſhal or any of his deputies, commonly called 
tipſtaves, to arreſt any perſon, and ſuch command is a good juſtifi- 
cation in falſe impriſonment brought ; altho 1. It be not in writing. 
2. Altho no cauſe is exprefled in the command, but only generally 


to anſwer ſuch things as ſhall be objected againſt him ex parte dominz 


regis. 3, Altho the command be ta guod habeas corpus coram capital; 


Juſticiario, &c, quandocungque, &c. for it ſhall be intended, when the 


party complains. 4. Altho the defendant declares not in his juſtifica- 
tion what he did with him in the mean time. P. 11 Car. B. R. 
Throgmorton and Allen, adjudged upon a demurrer, (*) 


(1) This caſe is reported in Moore 408. exceed three days. | 
by the name of Broughton and Mulſhce. (\n) New Edit. cap. 168. þ. 572, 
(m_) See the caſe of Scavage and Tate- (0) New Edit. cap. 40. þ. 106, 
bam, Cro. Eliz. $29, where it was ad- (?) 2 R. A. þ. 558, 
Judged, that the time of detainer mult not 


Altho, 
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486 HISTORIA PLACITORUM CORON#. 
Altho, as hath been faid, a juſtice tannot grant a warrant to aps 
prehend all perſons ſuſpeQed, but muſt name their names, yet I have 
known in the king's bench upon a riot committed in the 
[587] night by perſons diſguiſed, and whofe names have not been 
known, the court hath madean order toapprehend perſons that the party, 
who was injured, ſuſpe&ts, and to bring them into the court to be 
examined, and ſuch order of the court is a good warrant for the ſhe- 
riff or conſtable to do it ; but what is thus done in the higheſt court 
of ordinary juſtice, 1s not to be a Fe for particular juſtices or in- 
fertor juriſdictions. 

I have now done with arreſts by writs or warrants. 

I come in the next place to arreſts, ex officio, without any watrant. 
| If an affray be made in the preſence of a juſtice of peace, or if a 

felon be in his preſence, he may arreſt him, and detain him ex officio 
till he can make a warrant to ſend him tv gaol, but then the war- 
rant muſt be in writing to the gaoler, P. 23 Car. B. R. Sandford's 
caſe, and ſo he may by word command any preſent to arreſt. Dal:, 
cap. 117. p. 328. (p}) © 

A conſtable may ex officio arreſt a breaker of the peace 1n his view, 
and keep him in his houſe, or in the ſtocks, till he can bring him 
before a juſtice of peace. 

So if A. be dangerouſly hurt, and the common voice is, that B. hurt 
him, or if C. thereupon comes to the conſtable, and tel}s him that B. 
hurt him, the conſtable may impriſon him till he knows whether 4: 
dics or lives, 7. 43 Eliz. B. R. Dumbleton's caſe, or can bring him - 
before a juſtice, 

So if a felony be committed, and A. acquaints him that B. did it, 
the conſtable may take him and impriſon him, at leaft til} he can bring | 
him before ſome juſtice of peace. 

But if there be only an aftray, and not in view of the conſtable, 
it hath been held he cannot arreſt him without a warrant from the 
zullice ; but it ſeems he may to bring the offender before a juſtice, 
tho not compellible. 


Laſily, 1 come to the authority of oy private perſon mn relation 
to arreſts of felons. 


If 4. commit a felony, B. who is a private perſon, may arreſt him 
for that tclony without any warrant ; nay farther, if 4, will not fuffer 


(2) New Zi caps I69. þ« 574» 


himſelf 


HISTORIA PLACITORUM CORONZE. «98 
Kemſelf to be taken, but either reſiſts or flies, ſo that he cannot be taken 
unleſs he be flain, if B. or any in affiſtance in that caſe of neceſlity 
kills him, it is no felony ; de quo antea, þ. 481. 

If 4. commit a felony in the ſight of B. and B. uſes not his beſt 
endeavours to apprehend him, or to raiſe hue and cry upon him, it is 
puniſhable by fine and impriſonment. Co. P. C. p. 53. 

If A. ſtrike B. dangerouſly in the preſence of C. C. may juſtify the 
impriſoning of A. till he can bring him before a juſtice, or deliver 
him to the conſtable, tho it be not felony till death. 

If a hue and cry be levied upon a felony, and come to the town, 


| B. the conſtable, and thoſe of the town are bound to apprehend the 


felon if in the town, or if not in the town, then to follow the hue 
and cry, otherwiſe they are puniſhable upon an indictment, Co. 
P, C. cap. 52. 

If the conflable in purſuit of a felon require the aid of F S. hes 
bound by law to afhſt him, and is fmable for his negle&. (4) 

_ If a felony be committed in fat, and A. ſuſpefts B. did it, and 
hath probable cauſe of ſuſpicion, 4. may arreſt B. for it, and juſtify 
it in an action of falſe impriſonment. 2 E. 4. 8. b. 

The cauſes of ſuſpicion are many, as common fame finding goods 
upon him, and many more, de quibus vide Dalt. cap. 118. (r) 

If a felony be committed, and A. ſuſpets B. and B. being in his 
houſe refuſe to open the doors, or render himſelf, it ſeems 4. may 


break open the doors to take him ; and ſo may the conflable, if A. 


acquaint him therewith, eſpecially if 4. be preſent, 13 E. 4. 9. a 
| tho (as hath been ſaid) my lord Cote, 4 1nf?. 177. be to the contrary ; 
yet the common practice and opinion hath obtained in that caſe 
againft my lord Coke, Dalt. cap. 98. p. 249. {/)}, cap. 18. þ- 204. (t), 
TE. 3.16. 8. ES 

There are fpecial cafes where a conſtable having received informa- 
tion of the miſdemeanors following, or any private perfon 


without a warrant may arreſt and break open doors to arreſt [58g ] 


if they within refuſe to open them upon demand, os to deliver up the 
party. | 

I. Where a felony or treaſon is cas and the offender is 
within the houſe. 


(g) 15.2 Ek - \ New Edit, p. | 

( I. ev Ldit, cap. 1703 4 New Edit. f. 5 | 
. 2, Where 
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53g HISTORIA PLACITORUM CORONE. 
2, Where a felony or treaſon is committed, and a man ſuſpeCts 
F.S. who is in the houſe, and hath probable cauſe of ſach ſuſpi- 


cion. tho the party be nor indicted. 7 E. 3.16.6. 13 E. 4. 9. a, 
3. Where 4. hath dangerouſly wounded B. and then A. flies into 


the houſe, whether 1t were done in the preſence of the conſtable, or 


him that arreſts, or not. 7 E. 3. 16. 6b. Crompt. 171. a. 
4. Where there 1s an affray made in a houſe, and the doors are 


ſhut, and are refuſed to be opened, during ſuch affray the conſtable 


or .any other may break open the doors to preſerve the peace, and 


prevent blood ſhed ; but after the affray, it cannot be done without 


a warrant, unleſs a man be Oy wounded or killed in the 
affiay. 

Yet to avoid queſtion ; in theſe caſes, it is beſt to obtain the warrant 
of a juſtice, if the time and necefſity will permit. 

When a private perſon hath arreſted a felon, or one ſuſpeRed 
of felony, he may detain him in cuſtody till he can reaſonably difmiſs 
Himſelf of him ; but with as much ſpeed as conveniently he can, he 
may do either of theſe things. 


1. He may carry him to the common gaol, 20 E. 4. 6. b. but 


that is now rarely done. 
2. He may deliver him to the conſtable of the vill, who may either 


carry him to the common gaol, vide 4 E. 3. cap. 10. or to a juſtice 


of peace to be examined, and farther proceeded an as Caſe 
ſhall require. 10 E. 4. (u) 17 6. 

3. Or he may carry him immediately to any juſtice of peace of 
the county where he is taken, who upon examination may diſcharge, 
bail, or commit him, as the caſe ſhall require. 

And the bringing the offender either by the conſtable or 
[590] private perſon to a juſtice of peace is moſt uſual and ſafe» 


| becauſe a gaoler will expe& a Mittimus for his warrant of detaining. 


And thus far of arreſts. 


See Burn, Edit. 1776. Tit. Arreſt, per tot, and 1 Hawk, P. C. ch. 12, I 34 I4- and 4. 
Blackſ. Com. ch, xxi. p, # wy Ch. xX1. P. 300« GC, Foſter 136, 320- 


{«) This is the ſame year with 4g Hs 6. and is ſo printed 10 i the year-book. 
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CHAP. LI. 


_ Of felony by voluntary eſcapes, and touching felony 'y eſcapes 
\ of felons. 


JAVING in the former chapter ſaid ſomewhat of arreſts, it re 
mains that ſomewhat be ſaid touching thoſe felonies that rehate 
to the eſcape of perſons arreſted or impriſoned. 

And theſe eſcapes are of three kinds, 1. By the perſon that hath 
the felon in his cuſtody, and this is properly an eſcape; and 2. When 

| the eſcape 1s cauſed by a ſtranger, and this is ordinarily called a 
reſcue of a felon. 3. By the party himſelf, which is of two kindss 
viz. 1, Without any aCt of force, and this is a fimple eſcape. 2+ 
With an act of force, viz. by breach of priſon. | 

As to the fir/?, touching an eſcape ſuffered by the perſon that hath 
a felon in cuſtody, which is properly an eſcape; and this is of two 
kinds, voluntary and negligent. | 

And firſt concerning the voluntary eſcape. 

A voluntary eſcape is when any perſon having a felon lawfully 

In his cuſtody voluntarily permits him to. eſcape from it, or go at 
large, and this is felony in caſe the perſon be impriſoned for felony, 
and treaſon in caſe the perſon be impriſoned for treaſon ; for [ 1 
the latter enough hath been ſaid before ; _—_ the former 
nm this place. 

And altho Mr. Stamford. L:1b. 1. cap. 26, 27, 28, 29, 20,-31. hath 
colleted almoſt all that can be well ſaid in this caſe, yet I ſhall 
proceed diſtinCEtly herein. | 

And therein I ſhall as near as I can obſerve this order. 

1. I ſhall conſider who ſhall be faid a felon, whoſe eſcape makes 
a felony in him that voluntarily ſuffers it, 2. What ſhall be ſaid a 
having of ſuch a felon in his cuſtody. 3. Who ſhall be ſaid a per- 

_ Jon lawfully having ſuch a felon in his cuſtody. 4.. What ſhall be - 

 faida voluntary eſcape of ſuch a felon out of his cuſtody. 5. Who 
ſhall be ſaid voluntarily to ſuffer ſucii a felon to eſcape. 6. What 
is the offenſe of ſuch a voluntary permiſſion of 'an eſcape, and 


Where, and how puniſhable, : | 
Vol,l, LI And 
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And tho I apply theſe particulars to a voluntary eſcape, yet many 
of them are applicable unto, and uſeful for the learning of a negligent 
eſcape. 

_ I. Who ſhall be faid a felon, whoſe yoluntary eſcape is felony in 
him that ſo permits it. ; TR 

If 4. gives B. a mortal wound, and before B. dies the conſtable 
takes 4. into cuſtody, either with or without a juſtice's warrant, and 
then lets him voluntarily eſcape before B. is dead, and then B. die 
tho as between 4. and B. or . and the king, this is a felony from 
the ſtroke given, and the attainder of A. as to the forfeiture of his 
lands relates to the ſtroke ; yet this is no felony in the conſtable, but 
_ only a miſdemeanor puniſhable by fine and impriſonment. 11 H, 4. 

12 b. Plawd. Com. 258. b. | 

IF A. be indicted for felony, and taken by Capias, or by the warrant 
_ ofa juſtice, or by the conſtable &c. and committed to priſon, and 

he gaoler ſuffers A. to eſcape voluntarily, this is the eſcape of a felon, 
tho 4. be not attainted at the time of the eſcape, but the gaoler ſhall 
not he arraigned thereupon till after the attainder of 4. de quo infra. 

If a felony be in fat committed, and the conſtable takes 4. upon 
ſuſpicion of felony, and after voluntarily ſuffers him to go at large, 
tho 4 be not then indicted, yet this is a felonious eſcape in 


[592] the conſtable, tho 42 Aſ/iz. 5. be otherwiſe {a), yet 44 


Lffie.. 12. Dy. 99. a. 43 E. 3. 36. a. accord. ( b) 


And altho the conſtable be well aſſured after the arrcſt by him 


made, that 4. was not the perſon that did it, yet he may not by the 
law diſcharge him, but muſt bring him before a juſtice, who may 
upon due circumſtances diſcharge, bail, or commit him, as he ſces 
cauſe ; but the conſtable, if he diſcharges him, is finable. 

But if the conſtable after the arreſt finds certainly, that there was 
no felony committed, it is held he may diſcharge him hoth without 
danger of felony, (which is true,) and without any danger of fine 
and impriſonment, 13 ZH. 7, Kelkw. 34. a. b. but then it is at his peril, 


| (a) That was the caſe of a negligent (not ſolution of the court, but only ſays, that 
a voluntarily) eſcape, and for that reaſon the bailiffs who let the thief go, altho he 


could not be felony, tho it is there givenas were not indifted, were charged with an. 


a reaſon, why it ſhould not be adjudged an eſcape; and a gucere is added at the end of 
eſcape, becauſe the thief was not taken with the caſe: and as to the caſe in Dyer, that 
the mainouwre, nor at the ſuit of the party, was not the caſe of the perſon arreſting let= 
nor indicted of felony, ting the thief go, but of a third perion's 

(5) This caſe is plainly the ſame with 44 refcuing him, 'and that is ſaid to be felony, 
Aﬀſſz. 12. and ſeems to be the caſe of a vo- aliho he was not indicted, Sce.1 2. 3 16. b, 
luntaty eſcape ; it does not repart any re- | ic 
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| *f in truth there were a felony committed, and the party be guilty; 
fed de his vide infra, Dalt. cap. 106. p. 271. accords. (c) 

If 4. be committed for petit larciny, and fo it appears by the charge 
of his Mittimus, and the gaoler lets him at large, this is a contempt, 
for which he ſhall be fined, but not felony in the gaoler; ſo if he | 
were convicted of petit larciny before the eſcape. Stamf. P. C. Lib. I, | 
cap. 21. þ. 33. 6. 8. E. 2. Coron. 430. 

So if a man be originally committed for manſlaughter per infartu= 
nium'or fe defendendo, or were convict only /e defendendo or per infor- 
tunium, and afterwards the gaoler ſuffers him voluntarily to eſcape, 

| it is no felony; but if the commitment or inditment were for man=- 

| ſlaughter, tho in truth it were but /e defendends, yet prima facie a vo- 
luntary eſcape 1s indiCtable as felony, tho in eventu it may fall out 
otherwiſe; de quo infra. 

Tf A. be indifted of murder for the Jeath of B. and par- 

- doned or acquitted within the year, but left in gaol till the [593] 
year be elapſed, upon the ſtatute of 3 H, 7. cap. 1. that the wife may 
bring her appeal if ſhe pleaſes, and after that acquittal, and within 
the year, the gaoler ſuffers him voluntarily to eſcape, it 1s felony 
prims facie, and the gaoler may be indicted for it as felony; but if 
the wife brings not her appeal within the year, or bringing her appeal 
A. is acquitted, the gaoler ought to be acquitted: vide infra, Plowd. 
Com, 416. b. | 

If 4. commits felony, and being convicted prays his clefgy and the 
court take time to adviſe upon it till another ſeſſions, and in the mean 
time he is left in gaol. as he ought to be, and the gaoler voluntarily 
ſuffer him to make his eſcape, this is feleny in the gaoler, for ſuch a 
priſoner ſtands yet under a conviction of felony, and therefore is not 
by law bailable ; but if the felon be retaken, and hath his clergy, the 
felony in the eſcape is purged, and the gaoler is not indiftable after, 
or if indicted before the clergy allowed, he is to be acquitted, 

If 4. be indicted of felony, and hath his clergy, but is continued 

 forſix months in cuſtody for kis farcher corretian, according to the 
power given by the ſtatute of 18 El:z, cap. 7. and the gaoler ſuffers 
him to eſcape voluntarily, it is a miſdemeanor puniſhable by fine and 
impriſonment, but no felony. 

| Tf a man be delivered to the ordinary as a clerk conviCt upon his 

(wn confeſſion, or as a cleck attaint, in which caſes he ought not to 
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be admitted to purgation, andthe ordinary notwithſtanding admits hin 
to his purgation, and ſets him at large, this, at common law, had 
been a miſdemeanor fineable ; but it ſeems it had not been felony in 
the ordinary ; for in thoſe times there was a pretenſion, that a clerk 
was not within the temporal juriſdiction ; but the law Concerning pure 
gation 1s altered fince by the ſtatute of 18 El:z. cap. 7. and other ſta. 
tutes; de quo infra, 21 Aſſiz. 12. 9 E. 4. 28. 
Thus far what ſhall be ſaid a felony. 
II. What ſhall be ſaid to be a having in cuſtody. 
Every man 1s bound by law to purſue and take a felon; and if he 
A not purſuit, he is fineable. 
But if 4. commits a felony in the preſence of B. and B. 
[s 94 4] never takes him, nor attempts it, this is not felony 1 in B. for 


B. had him not in his cuſtody. 


So it is if 4. commits a felony, and B. receives him knowing him 


to be a felon, and then B. voluntarily ſuffers him to depart, tho the 


receipt makes him acceſlary after, yet it is no eſcape by B. becauſe he 


never arreſted him, and ſo had him not in cuſtody. 9 ZH. 4. 1. (4) 


If /. being acquit of felony, judgment is given, that he ſhall go 


free paying his fees, tho the gaoler lets him go before fees paid, it is 


not felony, for by that judgment he is no longer in cuſtody as a felon, 
21 H. 7. 17. 

If the conſtable arreſts a man for felony, and brings him to the 
gaol, and the gaoler refuſes to receive him, yet in law he is in the 
cuſtody of the conſtable, and if he lets him 80, he 1 1s chargeable 1 in an 
eſcape. 10 H. 4.7. a. Eſcape 8. 

If 4. have a franchiſe to have the cuſtody of felons in his gaol [for 
three days] {e), and then to deliver over to the ſheriff or county-gaol, 
and after the three days he offers him to the county-gaol, and the 
gaoler do not receive him, he yet remains a priſoner to 4 and if he 


ſuffers a voluntary eſcape, it is felony, 27 Aſſz. 27. yet in both 
theſe caſes the gaoler is puniſhable for not receiving the felon by 


4 E. 3. cav. 10. 
If 4. arreſt B. of felony, and deliver him to the conſtable or to 
the vill, and they receive him, 4. is diſcharged of the cuſtody, and 


the eſcape after 1s chargeable upon the conſtable or vill, and if the 


(d) 24. 6 TO argument, and are mentioned in the ca! 
{?) Theſe words are not in the original here quoted by our author, wiz. 27 
HIS, but yet are plainly ſuppoſed in the Aſſize 27e 


conſtable 
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conſtable or vill delivers him to the ſheriff or his gaoler, and he re- 

ceives him, the conſtable and vill are diſcharged of the cuſtody, and 

the ſheriff or gaoler is chargeable with the eſcape after. 3 E. 3, 

Coron. 328. 337. Lb Ms 

| As touching eſcapes without arreſts, they belong not to this title of 
voluntary eſcapes; /ed hec vide infra & ſupra. 

If A. the ſheriff of B. hath a felon in gaol, and then C. is mad 
ſheriff, till the priſoner be tur ned over by indenture to the new ſheriff, 
the cuſtody of him remains in 4. and he or his gaoler 1  r©9 ] 
chargeable for a negligent elcape, and his gaoler chargeable 395 
for a voluntary eſcape, - _ 

If the bailiff of a franchiſe, that hath a gaol, path the cuſtody of & 
felon, he is chargeable for his _— and not the thenif or his 
gaoler. 

IH. Who ſhall be ſaid a cation lawfully having the cuſtody of a 
felon: this hath been touched in the former ſection, but now {hall be 
farther proſecuted. 

If A. a meer private man knows B. to have committed a felony, 
he may thereupon arreſt him of felony, and he 1s lawfully in the cuſ- 
tody of A. till he be diſcharged of him by delivering him to the con- 
ſtable or common gaol ; and therefor eif he voluntarily ſuffers him to 
eſcape out of his cuſtody, tho he were no officer, nor B. indicted, it 
is felony 4 in A, 

So it is, if a felony be in fat committed, and 4, hath a REFS 
cauſe to ſuſpe&t B. and accordingly ſuſpects and arreſts him, B. is 
lawfully in the cuſtody: of A. for ſuſpicion of felony ; and if he volun- 
tarily lets him eſcape, it is felony in 4. nz eventu, vs. if B. proves 
really guilty of the felony. 

And accordingly if A. delivers the party ſo arreſted to the conſtable's 
cuſtody, he is lawfully in his cuſtody, and if he ſuff-rs the elcape VO- 
luntarily, it is felony in eventu. 44 Aſſis. 12. | 

If a juſtice of peace makes a 47:ttimus to the gaoler for felony with 
an unapt concluſion, as ti/! the juſtice give order for hus delivery, 
whereas it ſhould be 2111 he be delivered by due courſe of law, tho this 
warrant be not formal, yet the felon is lawfully in his cuſtody, and it 
he lets him voluntarily eſcape, it is felony, for he is ſufficiently aſ- 
| certained of the crime with which he 1s charged. 

And it ſeems to me, if the /7:t:i1mus be general and contains no 
Certain cauſe, tho the gaoler is not bound to receive him upon ſuch a 
L13 Mittimus | 
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Aittimus, yet if he be acquainted what the crime is for which he is 
committed, if he ſuffers him voluntarily to eſcape, it is felony, 

For if a private perſon or a conſtable arreſts a man for felony, and 
carries him tq th: common gaol, (as he may do by law, 13 E, 4. 9. 

[ 6] and the gaoler is bound to receive him by the ſtatute {F) of 

599) 4F.3. cap. 10. if the conſtable or perſon that delivers him, 

acquaints the gaoler it is for felony, it- is at the peril of the gaoler if 
he lets him eſcape, and yet there is no /fittimus in that caſe, but a 
notice ore tenus. | 

The ſtocks is the priſon of the conſtable, and ſo long as he is in 
the ſtocks he is in the conſtable's cuſtody, and therefore if the con- 
ſtable wilfully lets a felon eſcape out of the ſtocks, and go at large, it 
is felony in the conſtable, unleſs it be to bring him to a juſtice, or toa 
ſafer or more convenient cuſtody. | | 
IV. What ſhall be faid a voluntary eſcape of a felon in cuſtody, 
for it muſt be a voluntary eſcape to make felony. 

If the priſoner be reſcued, or reſcues himſelf againſt the will of him 
that hath him in cuſtody, this is no voluntary eſcape, nor 1s the 
gaoler, &'c. puniſhable for the ſame. | | 

If the priſon be fired, and the gaoler lets out the priſoners, there 
being no other means to ſave their lives, and uſes the beſt means he 
can by his officers and irons to keep them ſafe, and this without fraud, 
or if enemies force him to open the priſon doors, and he doth it to 
dave his life, it excuſeth from felony. 

And if it be done by rebels, tho this excuſe not the gaoler or ſheriff 
in civil aCtions, but he is liable to an action of debt, or upon the caſe 
for the eſcape, becauſe the ſheriff hath his remedy over, yet it ex- 
cuſcth the gaoler from felony, and alſo from a fine, if it be vis major, 
quam cul reſijti poteſt. 

If a juſtice of peace hails a perſon not bailable by law. it excuſeth 
the gaoler, and it is not felony in the juſtice, but a negligent eſcape, 
for which he is fineable at common law, 25 E. 3. 39. (g), and by 
the juſtices of gaol-delivery by the ſtatute of 1 & 2 Pb. & M. 
£ap. 13. © | 3G 

And the like in caſe of a ſheriff, under-ſneriff, conſtable, bailiff of 
a liberty bailing one that is not by law bailable, it is not a voluntary 

{f) This flatute obli ges the gaoler to re= ' {g) In the laſt edition of the year- books, 


cerive felons by the delivery oft the confta- which is 1n thas place miſpaged, it 1s 25 


bles or townſhips, but ſays nothipg as to £ 3. 82. @ 
the delivery by private Roux ob 60g | 


eſcapes 
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eſcape; at leaſt unleſs done by deſign to deliver the priſoner for ever, 
but it is a negligent eſcape puniſhable at common law, or ] 
according to the ſtatute of 3 E. 1. cap. 15. by loſs of office» [5 97]. 
fine, and three years impriſonment. 

And therefore I think, that if a juſtice of peace bails a perfon, that 
confeſſeth a felony before him, it is no voluntary eſcape, but fineable 
2x above, for it is error ſcientie, 2 KR. 3. 10, contrary to the R__ of 
Crompt. 39. a Dalt. þ. 216. (1 ) | 

If a gaoler voluntarily licence a felon to wander out of the bounds 
of the priſon and to return again, if the priſoner returns again to the 
gaol before the gaoler be indicted, ſo as he be in cuſtody, it is held 
by ſome this will not excuſe a voluntary eſcape as to the point of fe- 
lony, but certain 1t 1s that it 1s puniſhable as a mifdemeanor, and if 
he had never returned, it had been ſuch an eſcape, as would have 
been felony, tho perchance the licence were ſpecial to go out and 
come in at night. 22 E. 3. Coron. 2492. 8 E. 2. Coron. 431. becauſe 
he cannot apportion his own wrong and breach of duty. 

V. In whom the voluntary eſcape ſhall be. 

In all civil cauſes the ſheriff is to be reſponſible, or the gaoler at 
election, as if the gaoler, or bailiff of a ſheriff ſuffer either volun- 

arily or negligently an eſcape of a perſon impriſoned. for debt, the 


ſheriff is chargeable with an aCtion upon the eſcape, for the gaoler or | 


bailiff 1s the ſherift's officer or miniſter, and gives him ſecurity. 
14 E. 3. cap. 10. 19 H. 1, cap. 10, 

But if the gaoler being placed there by the ſheriff voluntagi y ſuffers 
a felon in his cuſtody to eſcape, this, in as much as it reacherh to lifes 
is felony only in the gaoler that was ry truſted with the 
cuſtody, not in the ſheriff. 


But whether the eſcape was voluntary or negligent, yet the ſheriff. 


may be indicted for it ſo as to ſubjeCt him to a great fine and impriſon- 
ment for the offenſe of his gaoler, tho not to make him guilty of fe- 
lony, Dalt. cap. 106. p. 213. (i), Door and Student 42. (k ) 

For the eſcape muſt be voluntarily permitted in him that permitted 


it, which could not be in the high ſheriff, tho it were ſuch in the 


gaoler, for he was not privy to it, and therefore cauld not ] 
do it felonice, but it was a negligent elcape 1 in him in truſting [59 


(b) Ngv Edit. f+ 51s () New Edit. þ. 50ge. (4) Dialog. 24 6afe 42» 
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HISTORIA PLACITORUM CORONA. 
ſuch a perſon with the cuſtody of his priſoners, that would be falſe tg 
his truſt, and therefore the ſheriff ſhall pay, but not corporally ſuffer, 
for the miſcarriage of his gaoler. 

But if the gaoler were a gaoler in fee, as nals conſtabies of 
caſtles were, the ſheriff ſhould not anſwer in any kind for the default 
of ſuch gaoler or conſtable : but now by the ſtatutes of 14 E. 3. cap, 
10 and 19 #. 7. cap. 10. gaols of counties are rejoined to the 
counties. | 

But for eſcapes committed by: gaolers of mole 4 To! neckeular fran- 
chiſes, as the Gate-houſe at Yeftminſter belonging to the dean and 
chapter of F/e/tmin/ler, eſcapes there permitted concern not the ſheriff, 
but the particular gaoler and lord of the franchiſe. 

VI. How and in what manner, and before whom felonious eſcapes 
{ball be determined, tried and adjudged. 

| Itis to be known, that I may ſay it once for all, alths the felony 
for breaking of priſon may be heard, tried and determined before the 
felony, for which he was committed, as fhall be ſaid; yet in caſe of 
a felony for the wiltul eſcape or reicue of a perſon committed to. priſon 
for felony, tho the party that voluntarily permits ſuch. eſcape, or 
reſcues the priſoner, may be indicted for theſe offenſes as felonies 
before the principal felony in him that eſcapes or is reſcued be tried, 
yet he ſhall not be arraigned or put upon his trial, till the principal be 
convicted or attainted ; and the reaſon is, becauſe poſſibly the perſon 
eſcaping may be found not guilty, or if guilty, yet of ſuch a faCt as 
' Is not capital; as of petit larciny, /e defendendo, per infortunium, in 
which caſe the reſcuer or officer ought to be diſcharged : nay, if the 
principal perſon be only convict and not attaint, but hath his clergy, 
I think the gaoler or reſcuer ſhall never be put to,anſwer to the eſcape 
or reſcue, but be diſcharged, as the accefſary, where the principal 
hath his clergy, ſhall be diſcharged thereby ; for the reſcuer and officer, 
that permits the eſcape, are a kind of acceſlaries. 

But in theſe caſes the gaoler or reſcuer may be fined and 
[s 9 9] impriſoned for their miſdemeanor, but ſhall not be charged 
with felony, where the principal is diſcharged. 2 Co. 1n/tit. p. 592. 

Again, it is to be remembered, that there 1s a voluntary eſcape be» 
fore indictment, and a voluntary eicape ot a party indicted of felony, 

1. If the party that eſcapes weie not indicted at the time of the 
eſcape voluntarily permitted, the indictment of the gaoler (and fo » 

| CAIC 
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eaſe of a reſcne) ought to furmiſe, that de ao a felony was com- 
mitted, and that the perſon eſcaping was impriſoned for that felony 
or ſuſpicion of it. 

And I need not fay. this muſt be proved upon evidence againſt 
the gaoler, for, as I faid before, the gaoler cannot be arraigned till 
the principal be attainted by verdict, confeflion, or outlawry, and the 
record of ſuch attainder muſt be ſhewed or proved. 

9, But if the party that eſcaped were indiCted, and ſo taken by 
 Capias, and then eſcape, tho, as I ſaid before, the gaoler or reſcuer 
cannot be arraigned and tried til] the principal be attainted, yet the 
inditment for the eſcape or reſcue need not ſurmiſe a felony done, 
but.only recite the ſubſtance of the indictment againſt him that eſs 
capes, 1 E. 3.16.6. 2 £, 3. Coron. 158. 

And the like law 1s in caſe of felony for breach of priſon. 2 Co. 
Jnſtt. p. 590. 

Again it is to be known, that as to the voluntary ſuffering of an 

eſcape or reſcuing a felon, tho the felony be not within clergy, yet 
| the eſcape or reſcue are within clergy, and tho the priſoner were In- 
dicted or attainted of ſeveral felonies, yet the eſcape or reſcue of ſuch 
a priſoner makes but one felony, and he ſhall be indifted but of one 
eſcape ; but if 4. and B. be indiCted of one felony, and the gaoler 
voluntarily ſuffer both to eſcape, the gaoler may be indicted leverally 
for both. 

The means of bringing an her to Lelament cannot be barely by 

_ the calling of the record of the priſoners over, as is uſually dane in 
| the king's bench, becauſe tho this may be a ſufficient cauſe to con» 
viſt of a negligent eſcape, yet it cannot appear thereby that it is vo- 
luntary ; the marſhal or gaoler may be fined upon a record [600]. 
thereof made, but he cannot be conviCt of a felony, 39 H. 6. 

' 33, but there muſt be an indictment or preſentment of the felonious 
and yoluntary eſcape. 

And tho by the ſtatute of Weftm. 1. cap. 3. (1) amercements upon 
the country for the eſcapes of felons cannot be ſet but by the juſtices 
in Eyre, or by the kinf\gzhench, 21 A/fiz. 12. 27 A//iz. 27. or, as it 
ſeems, by juſtices of pe gen Loyer and terminer ; yet the hearing and 
determining of eſcapes is atthis' day within the juriſdiftion of juſtices 


of peace, or any other-jaſtices, by the ſtatutes of 1 R. 3. cap. 3. 
31 E. 3, 60ps 14, 


(1) 2 CorTftt, 16% 


And 
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| And thus far concerning voluntary eſcapes of felons, where jt is 
_ felony and where not. 7 | 
In the next chapter I ſhall ſay ſomething concerning negligent ef. 
_ capes, tho this hath been before, cap, 50. in part handled. 


4 Blackſ. Com, ch, 10. p. 129, 1 30, and 2 Hawk, P. C, ch. 18, 19. and Burn, tit, Efcape, 


CHAP, LIL 
Teuching negligent eſcapes. 


K\ TEGLIGENT eſcapes of felons are not felony, but puniſhable by 
fine upon the parties that ſuffer them. _ 
| Theſe negligent eſcapes are of two kinds, 1. By an officer or 
ſome particular perſon or perſons, that hath a felon in cuſtody, 2. 
Or by vills or townſhips, whether the felon be taken and in cuſtody, 
or not taken. Ok OE bs ks 
TL. Firſt as to negligent eſcapes by officers or particular perſons 
theſe things are conſiderable, | 7 | 
1. What ſhall be ſaid a negligent eſcape. 2. What the convic- 
tion of ſuch negligent eſcape. 3. What the puniſhment of it, and 
.by whom. | | LN 7 
[602] As to the firſt of theſe, what ſhall be ſaid a negligent 
& *  * eſcape hath been partly before deſcribed, only ſome things 
_ I ſhall add. | DO Fe 
Tf a priſoner for felony break the gaol, this ſeems to be a negligent 
eſcape, becauſe there wanted either that due ſtrength in the gaol that 
| ſhould have ſecured him, or that due vigilance in the gaoler or his 
officers to have prevented it, and therefore it is by law tawful for the 
gaoler to hamper them with irons to prevent their eſcape (a), and if 


{a) And therefore this liberty can only gaolarum parnam fibi commiſſis non augcant, 
be intended, where the officer has juſt rea= mec eos torgqueant wel redimant, ſed omni /&- 
ſon to fear an eſcape, as where the priſoner viti4 remotd pietategue adbibitd judicia debite 
1s unruly or makes any attempt to' that exequantur, Flet. L1b, 1. caps, 26. and the 
purpoſe ; but otherwiſe, notwithſtanding Mirror of Fuſtices, cap. 5. $. 1. n. 54. fay 
the common praQtice of gaolers, it ſeems Tt is an abuſe that priſoners ſhould be charged 
altogether unwarrantable, and contrary to «uith irons, or put to any pain before they be 
the mildneſs and humanity of the laws of azrainted of yt nagþ and lord Coke 1n his 
England, by which gaolers are forbid to comment on the ſtatute of Weftm, 2. cape 
put their priſoners to any pain or tor= 1x1, is expreſs, that by the common law it 
mcutz ſee Co. P,C, p+ 34 & 35» Cuſtedes might not bg dents 2 1nftits 36 thi 

| | ; | | | 119 
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this ſhould not be conſtrued a negligent eſcape, gaolers would be 


careleſs either to ſecure their priſoners, or to retake them that eſcape, 


5f he ſhould in ſuch a caſe be exempt from pecuniary puniſhment ; 
and we fee by daily experience in civil cafes of men in execution or 
arreſted for debt, if they break priſon the ſheriff 1s chargeable. 

But if a private perſon arreſts a felon, and he eſcapes by force from 
him without any default in him, tho the townſhip ſhall be amerced, 
25 ſhall be ſaid, yet it ſeems it excuſeth the party, for he being a pri- 
yate perſon cannot raiſe power to take or detain a felon, 

But if a ſheriff, bailiff, conſtable, or other officer hath the cuſtody 
of a priſoner bringing him to the gaol, it ſeems that a {imple eſcape 
by the reſcue of the priſoner himſelf doth not excuſe him @ toro, 
though it may @ tanto, becauſe he may take ſufficient ſtrength to his 
aſiſtance ; but if he be reſcued before he be brought to gaol, quere, 
whether it be not an excuſe of an eſcape, as in caſe where a man is 
arreſted upon a meſne proceſs, and in carTtving to gaol be reſcued, the 


Teturn of the reſcue excuſeth the ſheriff, 39 El:z. C, B. Croke, n. 22. 


: Conyer's caſe ; but it is no excuſe if he be taken in execution [ 602] 
and reſcued, for there the ſheriff ſhall be anſwerable not- 4 
withſtanding the reſcue, but it ſeems the reſcue is no excuſe in caſe 
of felony. 3 E. 3. Coron. 328. 331. (b) 
And upon the ſame reaſon it is, that if a felon be attaint and be 
carried to execution, and be reſcued from the ſheriff, the ſheriff 1s 
puniſhable natwithſtanding the reſcue, for there is judgment given, and 


the ſheriff ſhould have taken ſufficient power with him, and therefore 


in that caſe the townſhip is not fineable : vide 27 Affiz. 54. 

If a prifoner for felony be in gaol and eſcape, and the gaoler pur+ 
ſue afier him, he may take him ſeven years after, tho he were our of 
his view, 13 E. 4.9. a. 14 H. 7. 1. a. but that will not excuſe the 
gaoler from a negligent eſcape, tho'it may excuſe @ tanto; for if the 
gaoler hath once Joſt the view of his priſoner, tho he take him after, 
It is an eſcape, but if he retake him upon a freſh purſuit, and hath 


ſtill the view of him, it is no eſcape, nor puniſhable. 8 E. 2. Coron. 


400. 22 E. 3. Coron. 236. M. 28 E. 3, Rot. 32. Rex. Hertf. Caſus 

Abbatis Sanfti Albani. M. 45 E. 3. Rot. 11, in dorſ. Rex. Eſſex. 
But if a man be arreſted for felony, and in bringing to gaol by the 

ſheriff's bailiff or conſtable he makes his eſcape, and they follow him 


(b) Theſe caſes, as alſo Gonier's caſe as to a reſcue, but only in general, that a 
kete mentiond, prove nothing"Particularly ſheriff {hall þc liable in caſe of an eſcape. 


and 


- oy 
—_ 
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and keep the view of him, but cannot take him without killing him 
whereby he is kild in the purſuit, yet the ſheriff or conſtable, or "iy 
ſhip, that let him eſcape, ſhall be fined for the eſcape, becauſe tho, 
_ the party be kild im the freſh purſuit, he cannot now be brought to 
judgment, -and yet by his flight, if preſented by the coroner, he for. 
feits his goods, 3 E. 3. Coron. 328 and 346. 
If a felon eſcape out of the gaol by negligence, tho the gaoler be 
fined for it, he may retake the felon at any time after, for the felon 
ſhall not take the advantage of his own wrong; or the gaoler's pu- 
niihment, but his retaking ſhall-not diſcharge the gaoler's fine, and 
fo is the book to be intended. 13 E. 4.9. a. 
SL 2. Touching the conviction of a negligent eſcape. 
[603] The proper way of conviction is þ if 1 
od y preſentment and trial 
thereupon. | EL: 
Yet where the priſoners be of record in a court, if the gaoler be- 
ing called cannot give an account where a priſoner is, this is a con- 
viction of an efcape, but feems not to be preſently a conviction of a 
voluntary eſcape, unleſs the gaoler confeſs it: vide 27 H. 6.1. 39 H. 
6. 33. ſo in ſome caſes the coroner's roll is a conviction of an eſcape, 
wide 3 E. 3. Coron. 352. ſo if the dozeners preſent a felon taken and 
delivered to the ſheriff by the vill, but ſhew not what ſheriff, 3 E. 5. 
Coron. 345. (c) 
| Where an officer is to be charged either with a voluntary or neg- 
ligent eſcape, the bare preſentment of the eſcape by the grand inqueſt 
or the dozeners in Eyre, or upon commiſhon of Oyer and Zermner, 
or in the king's bench, is not alone ſufficient to convict the officer, 
becauſe upon his conviftion, tho but of a negligent eſcape, he is to 
be fined. 49 | 
| But if the dozeners in Eyre or in the king's bench preſent the el- 
cape of a felon, whereby the vill is to be amerced, becauſe this 1s but 
an amercement, and the juſtices may [not in this caſe 4 }] ſet a fine 
but an amercement, de minimzs non curat lex, and therefore the pre- 
ſentment is not traverſable : vide 3 E. 3. Coron. 291. & tbidem 3 E.3. 
Corona. 328. 346. Stamf. P. C. Lib. 1. cap. 33. fol. 35. b. 


{c) The words of the book are, © When ** roll, that he was charged with him, or 
-4 the dozen preſent, that a felon is taken * if they do not find how he got out of 
4 for felony and delivered to the ſheriff, ** his cuſtody according to the law of the 
« they adjudge it for an eſcape in Eyre, ** land, it ſhall be adjudged an eſcape 18 
« if they do not ſay to what ſheriff by * the ſherift. we hs 

'«. name; 'for a man may inquire his rolls -(d) Theſe words are wanting 1n the 
* to ſee-whence the priſoner comes, &c, MS. but the ſenſe of the place ſcems plain» 
G6 ang if they do not find in the ſheriff's ly to require them, | An 
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An eſcape 1s preſentable 1 in a leet, but they cannot ſet a common 
6ne or amercements there, but it ought to be ſent to the next Eyre, 
tc, or may be removed into the king's bench by Cer tiorari, and 
there the common fine or amercement ſet ; and this by the ſtatute of 
IWeftm. 1. cap. 3. 

3. As to the puniſhment of a negligent eſcape by an officer or other 
that hath the felon in cuſtody, it 1s by fine and impriſonment. 

If the felon be attainted, it 1s ſaid that the fine is to be an ”"M 
hundred pounds, and if he be only indicted, then an hundred [60 4] 
ſhillings, Stamf. P. C. p. 35. but the fine in truth is more or leſs 


according to the quality of the offenſe, and ſometimes of the of- 


fender : wide 3 E. 3. Coron. 310. a biſhop fined one hundred pounds 
for an eſcape. 


Communia Seaccario, M. 36 E. 3. n. 5. The conſtable of a caſtle 


under the duke of Lancaſter permitted a negligent eſcape : It was ruled, 
1. That in default of the conftable of the duke of Lancaſter, that 
put him in, ſhould be fined. 2. That tho the duke were dead, yet 
| his executors ſhould be fined (e), and they were fined five pounds for 
negligent eſcape. 


II. I come to thoſe fines, that are for eſcapes of felons either kikus 2 


or ſometimes after arreſt. 


And this is that which is ſet upon vills, towns, cities, and ſome- 


times upon hundreds and counties, and is uſually called e/cap:izm, and 


thoſe that have franchiſes to be quit de murdro, latrocinio, eſcapits, 


are intended of thoſe common fines ſet upon vills or hundreds for 
thoſe offenſes, and then he that hath ſuch a liberty granted by the 
king to be quit de eſcapiis, hath a diſcharge for the rate or portion of 
ſuch a common fine or amercement that comes to his ſhare; and: this 
franchiſe or liberty generally granted to be quit de e/capizs extends 
not to voluntary eſcapes by officers or others, but as I ſaid to the rate 
or portion chargeable upon them by ſuch common fine or amerce- 
ment for negligent eſcapes. 


If a murder, manſlaughter, or killing of a man /e defendends be 
comrnitted in a vill not incloſed in the day-time, and the murderer, 
Sc, be not taken, the vill ſhall be amerced, altho it be done after ſun- 


ſet, before day-light be gone. 22 £. 3. Coron. 238. 3 E. 3. Coron. 
293, 302. 3 . 1. cap. 1. 


(e) Sec © Co, Inflit, 332» 
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And if the murder be committed in a town incloſed in the day or 
night, and the murderer or manſlayer eſcapes, the town ſhall be x. 
merced, becatife by the ſtatute of Yinche/ter, they ought to keep 
their gates ſhut, from ſun-fet to ſun-riſing. 3 E. 3, Ceron. 299, 3 
- Bf. 7. cap. 1. | Y 

(605) If a felony be committed in a vill, and they take the felon, 

and commit him to four men to catry him to gaol, and they 
ſuffer him to eſcape, the vill ſhall be amerced. 3 E. 3. Coron. 346, 

If a felony be committed in a vill, and the felon taken by them 
of the vill, and he eſcapes from them to the church of the ſame vill; - 
and from thence before abjuration he eſcapes again, the vill ſhall be 
amerced for two eſcapes at common law, for they ſh#uld have kept 
him in the church till abjuration, &c. 8 E. 2. Coron. 422. 

But if a perſon attaint, as they are carrying him to execution, ef- 
capes to a church, and from thence makes an eſcape, the vill wete 
| Not amerceable, becauſe he could not abjure being attaint, and theree 
fore the vill were not bound to watch him, 27 Affz. 54. vide Rot. 
Parl. 45 E. 3. n. 25. 50 E. 3. n. 183. But now abjuration and ſanc- 
tuary are ouſted (f), and with it much of this old learnivg of eſcapes 
is antiquated. | | 

If a priſoner for ſuſpicion of felony be brought+ to the hundred 
court, and the court grant him liberty to ſeek his voucher or warrant, 
and he eſcapes, the hundred ſhall be amerced. 3 E. 3. Coron. 316. 
and fo it is if a manſlaughter be committed out of any vill. Stamf. 
P. C. 34. a. Bo: 

If the vill anſwers not the amercement for an eſcape, the hundred 
ſhall be diſtrained, and if the hundred anſwers not, the county ſhall - 
| be charged therewith and diſtrained. Stamf. Þ. C. p. 34. 6. 
And thus far touching eſcapes both voluntary and negligent. 


4 Blackſ\, Com, ch, 10. p, 129, 130- and's We 20; 19s 2d Burnt; tits Eſcape, 


(Cf) By 21 Jace Caps 28. 3+ ”. 


CHAP. 


2] kf. 
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Y 


\ Concerning reſcues of priſoners in cuſtody for felony. 


ESCUE of a perſon impriſoned for felony is alſo felony by the 
common law. 

To make a reſcue a felony, 1. It is neceſſary that the felon be In 
cnſtody, or under arreſt for telony, and therefore if 4. hinder an arreſt, 
whereby the felon eſcapes, the townſhip ſhall be amerced for the eſ- 
cape, and A. ſhall be fined for the hindrance of his taking ; but it is 
not felony in A. becauſe the felon was not taken. 3 E. 3. Coron. 333. 
Stamf. P. C. p. 31. a. 


2, Again, to make a reſcue felony, the party reſcued muſt be un- 


der cuſtody for felony or ſuſpicion of Jelony, and it is all one, whether 
he be in cuſtody for that account by a private perſon, or by an officer 


or warrant of a juſtice, for where the arreſt of a felon 1 1s lawful, the 
reſcue of him is a felony. | | 
It ſeems that it 1s neceſſary that he ſhould have knowledge that 


the perſon is under arreſt for ny, if he be 1 in the cuſtody of a pri- 


yate perſon. . 

But if he be in the cuſtody of an officer, as conſtable or ſheriff, 
there at his peril he is to take notice of it; and ſo it is if there be 
felons in a priſon, and A. not knowing of it, breaks the priſon, and 
lets out the priſoners, tho he knew not that there were felons there, it 
is felony, and if traitors were there, it is treaſon. P. 16 Car. 1. Croke 
P. 583, Benſtead' S Caſe per omnes jJuſticiarios. 

A return of a reſcue of a felon by the ſheriff againſt A. is not ſuf- 
ficient to put him to anſwer for it as a felony, without indictment or 
preſentment, by the ſtatute of 25 EF. 3. cap. 4. } H. 1. 6. a. per Cu- 

riam, 2 E. 3, 1 Coron, 149. 
As incaſe of an eſcape, ſo in caſe of a reſcue, if the party 
reſcued be impriſond for felony, and be reſcued before in-l. 07] 
dictment, the inditment muſt ſurmiſe a felony done as well as an 
unpriſonment for felony or ſuſpicion thereof ; but if the party be in- 
dicted and taken by a Capias and reſcued, then there needs only a Ic- 
cital that he was indicted prout, and taken and reſcued. 


The 
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But tho the reſcuer may be indicted before the principal be con- 
victed and attainted, yet he ſhall not be arraigned or tried before the 
principal be attaint for the reaſon given, cap. 51. 

The reſcuer, of a priſoner for felony, tho not within clergy, yet 

ſhall have his clergy. 


Vide plus capite proximo, for my things there ſaid are applicable 
' to the caſe of a reſcue. 


4 Blackſ, Com. ch, 10. Þ. 131 Fofter, 344+ Burn. tit. Reſcue, 2 Hawk. P, C. ©. ; t' 


CHA P,' LIF. 
Concerning eſcapes and breach of orifon, by the party himſel, an that is 
| impriſoned for felony. 


T common law it was held, that if any impriſoned for a mif- 

demeanor, tho not felony, had broke the' priſon and eſcaped, - 
it had been felony. Bra#?. Lib. Il. (a). Stamf. P. C..p. 30. b. 2 Co. 
dnflit. p. 589. (b) 

But by the ſtatute of 1 E. 2. de frangentibus priſonam the 

£608] ſeverity of the common law-is moderated, viz. Nullus dt 
eetero, qui priſonam fregerit, ſubeat judicium vite vel membrorum pro 
 Fraftione priſone tantim, nifi cauſa, pro qud captus & impriſonatus fuerit, 
tale judicium requirit, fi de illa ſecundim legem & conſuetudinem terre 
Fuerit conviftus, licet temporibus preteritis aliter fieri conſuevit. 

Upon this ſtatute, therefore, to make a felony by breach of priſon 
theſe things muſt concur : 1. The party muſt be in priſon. 2. He 
muſt be in priſon for felony. 3. He muſt break that priſon. Many 
of theſe things have been diſcuſſed before. I ſhall reſume and add 
what ſhall be neceſſary for the explication of this felony. | 

I. What is a priſon, and who ſhall be ſaid a perſon in priſon. 

If a man be impriſoned for felony in the priſon of a franchiſe, 

| and breaks and eſcapes, this is a breaker of priſon, and it is as to 
. (@) This ſhould be Lib, 111. traf, '2. de the opinion of Billing, chief juſtice, aid the 
oronay cap. 9. f « 124. a, In this place reſt ofthe judges, 1 H. 7. 6. a. that a reſcue 
rafon carries the matter very far; for he of a felon was ny at common wo =_ 
ſays, tho the party were innocent, and. had not in the perſon himſelf, till the 
| only conſpired to eſcape, he was ultimg ſup= of 1 E. 2. This lord Coke lays _ os N= 
icto purnienduss tended, where others break the prifon 
(5) But this ſeverity is complained of as Without his privity. 2 Inft, 58 9 


an abuſe, Mirror, cape 5+ $, 1, and it was hs 
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this purpoſe the king's priſon /c/), tho the franchiſe or profit be 
the lord's. 2 E. 3. 1 Coron. 149. Stamf, Þ, C. 31. a. 2 Co, Ins 
frit. 589- | PEN ET 

So at common law when fanCtuary was in uſe, if a'felon had ef. 
caped to a church, and there had been watched by the vill where' the 
church is, and he had broken the church and eſcaped, this had been 
a felony within this ſtatute. Stamp. Þ. C. p. 30. b. 3 E. 3. Corons 
290. | | 

Whether the breach of the priſon. of the ordinary by a clerk 
convict or attaint before purgation had been felony, vide Stamf. P. 
C. p. 31, 32. but that learning is now antiquated, becauſe by the 
ſtatute of 18 El:s. cap. 7. the priſoner is not now delivered to the or- 
dinary ; and therefore 1 ſhall not farther examine it. | 

If a perſon be taken for felony, and put in the ſtocks and G 
breaks it, this is a breaking of priſon, and felony within the [60g] 
law. Dy. 99. a. 2 Cor. Inſt. 589. Stamf. P. C. p. 30. 6. 

So it is if the conſtable or any other ſecures a felon in the houſe 
_ of him that makes the arreſt, or in the houſe of any other, and he 
breaks it and eſcapes, It 1s felony. | 

Yet farther, if A. arreſts B. for felony or ſuſpicion of felony. there 
being de fadto a felony committed, and being in the hands of £. he 
violently reſcueth himſelf and eſcapeth, this is a breach of priſon and 
a felony, for ſo are the words of my lord Coke, 2 Inftit. 589: 
« Nota, He that is in the ſtocks, or under lawful arreſt, 1s ſaid to 
* be in priſon, tho he be not infra carceris parictes.” And Stamford 
ub: ſupra p. 30. b, Et nota gquant a ceo que cheſcun que eft ſ[oubs arreſt 
pour felony eft priſoner auxy bien hors de gaol come dens, 1ſſint que fil 
foit lorſque in cippes in le haut ſtreet ou hors de cippes in le poſſeſſion a” 
aſcun, que lut aver arreſt, & faite eſcape ceo eft debruſement de priſon in 


le priſoner, which muſt be intended, as it ſeems, of a violent eſcape, 


viz, reſcuing himſelf out of culiody. 0 ag | 
1. What ſhall be faid a being in priſon ſor ſuch a cauſe, as re- 
quires judicium vite vel membrorum. | 


(c) Stamford in the place here mentioned ever, aS it muſt be intended a legal priſon, 
inks it is not the king's priſon, and there= which cannot be without a grant froit 


ve at Common law the breaking of it the crown, our author's conitruttion 1s _ 


| would not be felony ; but by the ſtatute very reaſonable, that all ſuch priſons ſhould 

ot1 E, 2. 1t matters not whether it be the be taken as to this purpoſe to be the king's 
*'ng's priſon or no, for it ſpeaks de priſena priſons, | e 
generally, and not de priſona neftira; hows 
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bog HISTORIA PLACITORUM CORONA 
| It feems it is intended only of capital offenſes, as felony, and there. 
fore if a man be committed for petit larciny, or homicide ſe defendendo, 
or per infortunium, and breaks priſon, this 1s not felony, for the prin- 
cipal offenſe ngz requzrit tale judicium. 2. Co. Inflit. 590. 
But if 'the commitment expreſſes larciny above value or man- 
laughter, tho de fas it were but petit larciny, or per infortuniun 
or /e defendendo, and poſhbly would appear fo upon the PT, yet 
this eſcape will be felony. 
— Touching my lord Coke's opinion of the form of the Mittimus, 
that -it muſt particularly expreſs the nature of the felony, and muſt 
have an apt concluſion, I have ſaid enough before ; I think it is- ſuf- 
ficient if it be generally for felony, altho it wants that regular con- 
cluſion {11 he be delivered by due courſe of common law }; yet theſe de- 
faults will not excuſe the breach of priſon from felony : bur poflibly if 
6 it expreſs no cauſe, the caſe may be otherwiſe, becauſe the 
[ 0] ſublilance of the :ttimus mult be recited in the indiftment. 
F or it is very plain, that antiently there were more felons commit- 
- to the common gaol without M:ttimus in writing than were with 
; ſuch were all the commitments by conſtable, watchmen, and 
Os perſons arreſting for felony and bringing to the common gaol; 
and M:ttimus's were not of ſo antient a date as juſtices of peace, and 
they were not before 1 E. 3. {4}, and yet breach of priſon by felons 
was felony even from 2 E. 1. and not only from 1 E. 2. 
It is therefore enough if the gaoler have a ſufficient notification 
_ of the nature of the offenſe, for which he was committed, and the 
priſoner of the offenſe whereof he was arreſted, and commonly 
they know their own guilt, it they are guilty, without much noti- 
fication. 
And again, by what hath been ſaid, breach of vrifon ; is not only 
where the felon is formally committed to gaol by a Mittimus, but 
if he be put in the ſtocks, kept in the conſtable's houſe, nay, under 
_ the cuſtody of him that makes the arreſt, and he breaks priſon, it 
1s a felony, tho in theſe caſes there neither are nor can be /7:ttzmus's. 
If 4. arreſts B. for ſuſpicion of felony, and carries him to the. 
common gaol, and there delivers him, as he may do, 13 £. 4.9.4. 
4 F.3. cap. 10. and he breaks priſon, if he be indicted upon it there 
muft- be an ayerment. in the indictment, that there was a felony . 
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committed, and A. having probable cauſe did ſuſpe& B. and arreſted 
him and committed him, and that he broke the priſon, and this muſt 
be all-proved upon the evidence. 

But if B. be indicted or appealed and taken by Caplis and com. 
mitted, and breaks priſon, there needs no avernment or proof that a 
telony was done, but only that there was an indiment or appeal, 
and a Capias thereupon, becauſe all appears by matter of record. 2 
Co. Inſlit. 590. | 
\ Buta lawful commitment may be for ſuſpicion of felony, and this 
3s within this ſtatute ; yet no perſon can be indifted barely [6:5 
of ſuſpicion of felony, but of the felony itſelf. 43 E. 5. [ 1x] 
 Coron 454. 44 Aſſiz. 12. 2. Co. Inflit. 592. | 

If a felony be made by a& of parliament ſubſequent to 1 E. 2. 
and a perſon be committed for ſuch a telony and breaks priſon, yet 
this is felony. 2 Co. Inſ{it. 592. | 

ITT. What thall be ſaid a breaking of priſon by a perſon committed 
for felony to make a felony. 

If the priſon be fired by accident. and there he a neceſſity to break 
priſon to fave his life, this excuſeth the felony ; but if the priſon 
were fired by the priſoner himſelf, or by his procurement, the break= 
ing to fave his life is nevertheleſs felony, for it was a neceſlity of his 
own creating. 2 Co. Inftit. 590. 

If the gaoler ſets open the priſon doors, and the felon eſcapes, this 
may be a felony in the gaoler, but is no breach of priſon to make 
felony in the priſoner. | 

[f 4. be arreſted or impriſoned for felony, and B. and others with- 
out the conſent of A. reſcues A. this is felony in the reſcuers, but 

not felony in 4. But if 4. were of confederacy with B. to do it, 
then it is felony in B. as a reſcue, and in A.asa breach of priſon. 

And ſo it 1s if B. had broken the priſon doors, and they being open, 
A. had gone away, this had been felony in B. but not felony in A. 
unleſs it were done by his confederacy, or procurement, for A. did 
not actually break priſon 2 Co. 1nfiit. 589. 1 H. 7. 6. a. 

IV. Touching the proceeding for felony by breach of priſon. 

A. is committed for felony, or ſuſpicion thereof, and breaks priſon, 
he may be indicted, arraigned, convicted, and have judgment for 
the eſcape, altho the principal felony be not tried, and he may be 
not guilty of the felony ; and ſo it differs from the caſe of a reſcue 
Or T elcape before, and the reaſon is, becauſe here it is the fame per- | 
Mm2 long 


\ 
% 
F 
i 
b 


611 HISTORIA PLACITORUM CORONZ, 


ſon, there they are divers, and therefore in the latter caſe the Prin- 
cipal felony ſhall be firſt tried. 2 Co. In/tit. 592. 

And yet I hold, that if . be indicted of felony and committed, and 
rE then breaks priſon, and then be arraigned of the principal 
[ 2) felony and found not guilty, now 4. ſhall never be indicted 

for the breach of priſon ; or if indicted for it before the acquitta], 


and then he is acquitted of the principal felony, he may plead 


that acquittal of the principal felony 3 in bar to the ngictenent for 
the felony for breach of priſon. 

And fo it was pleaded by myſelf in the caſe of one Mrs. Samford, 
who was ſeverely proſecuted by the earl of Le:cefter, upon a ſuſpicion 
that ſhe had ſtolen his jewels ; for tho while the principal felony ſtood 
untried, it ſtood indifferent whether ſhe were guilty of the principal 
felony, or rather the breach of priſon was a preſumption of the guilt 
of the principal offenſe, yet now it be cleared, that ſhe was not guilty 


_ of the felony, ſhe is now in law as a perſon never committed for 


felony, and ſo her breach of priſon is no felony. 
The felony of breach of priſon is a felony within clergy, tho the 


_ principal felony for which the party was convicted were out of clergy, 


as robbery or murder. 


4 Blackf, Com, ch. 10. Þ. 130, 2 Hawk, P.C, ch. 18. Burn, tit, Priſon Breaking. 


CHAP. LV. 


Of principal; and acceſſaries in PPD and firſt of acceſſaries before 


the fact. 


AVING gone through the conſiderations of the offenſes of 

. treaſons, and alſo of felonies at the common law, it will be. 
{caſonable in this place to couſider of thoſe different relations of prin-. 
cipals and acceffaries, whereof tho much hath occaſionally been men- 


- tioned, yet I ſhall now proceed to the diſcuſſion of this matter diſ- 


tinctly and apart, and thall put together all the learning that occurs 
to me_concerning this tmatter, | 
[613] In the higheſt capital offenſe, EPO high treaſon, there 


are no acceſlaries neither before nor after, for all conſenters 
aiders 


[ 


aiders, abettors, and knowing receivers and comforters of traitors, 
are all principals, as hath been faid, 3 HT. 7. 10. a. Stamf. P.C. p. 
40. a. Co. P. C. p. 20. 

But yet as to the courſe of proceeding, it hath been and indeed ought 
to be the courſe, that thoſe who did aCtually commit the very fact 
of treaſon, ſhould be firſt tried before thoſe that are principals in the 
ſecond degree, becauſe otherwiſe this inconvenience might follow, 
_ viz. that the principals 1n the ſecond degree might be convicted, and 
yet the principals in the firſt degree may be acquitted, which would 
be abſurd : vide Somervill*s caſe ( a ) before, cap. 22. p. 238. | 

In caſes that are criminal, but not capital, as in treflpaſs, mayhem, 
or premunire. there are no acceſſaries, -for all the acceſſaries before, 


are in the ſame degree as principals, Stamp. L16. 1. cap. 48. & libros 


:b:; and accefſaries after, by receiving the offenders, cannot be in 

law under any penalties as acceſaries, unleſs the afts of parliament 

that induce thoſe penalties, do exprefly extend to receivers or com- 
forters, as ſome do. | 

Note the word maintainers in the ſtatute of 27 F. 3. cap. 1. and 16 
R. 2. cap 5. denotes the maintainers of the offenſe, and not {as it 
ſeems) of the parties _ | EW 

It remains, therefore, that the buſineſs of this title of principal and 
acceflary refers only to felonies, whether by the common law, or 
by aC} of parhament, Wes | 

As to felonies by a& of parliament, regularly-if an a&t of parlia- 
ment enacts an offenſe to be felony, tho it mentions nothing of ac- 
ceffaries before or after, yet virtually, and conſequently thoſe that 
counſel or command the offenſe are acceſſaries before, and thoſe that 
knowingly receive the offender are accefſaries after, as in the caſe 
of rape made felony by the ſtatnte-of Ye/tmin/?. 2. cap. 34. (b ), Stamf. 

P. C. Lib. I. cap. 41.11 H. 4.14. in caſe of multiplication, 

Go P, Cc; y 2Q nr LIN | [614] 
« ©, C. cap. 20. tho Dy. $8. makes it a quere. 
But if the act of parliament that makes the felony, in expreſs terms 

comprehend acceſſaries before, and makes no mention of acceffaries 

after, namely, receivers or comforters, there it ſeems there can be no 


(a) 1 Ard. tog. But it was ruled in that for the movers or procurers are guilty of 
caſe, that upon that, branch of treaſon, compaſlling the death of the king, altho he 
Which relates to the compaſſing the death that was procured ſhould never aſlent 
ot the king, there is no need that the prin-= thereto. | 
cipal i the firſt degree, (viz. he who un» (5) 2 Co, Inflit. 434» 
dertook to do the att) ſhould be firſt tried, 


Mm3 : | acceſlaries 
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_ acceſlaries after, for the expreſſion-of procurers, counſellers, abettors, 
all which import acceſſaries before, make it evident, that the law. 
makers did not intend to include acceſſaries after, which is an offenſe 
of a lower degree than acceſſanes . before, as the ſtatute of 8 HF. 5. 
cap. 12. far Rtealing of records, the ſtatute of 33 H. 8s. cap. 8. for 
witchcraft, 4c. Stamford's P. C. ubi ſupra. 
 TItis true my lord Cote, P., C. cap. 19. p. 12, 73. denies the opinion 
. of Stamford, and afhrms, that tho the ſtatute of 8 H, 6. cap. 12. 
mentions only acceflaries before, yet virtually and conſequentially ac- 
ceflaries after are included, as well as in felonies at common law ; 
but he neither allegeth any reaſon or authority for that opinion, and 
| therefore the authorities being equal, the greater reaſon ſeems to be 
with Stampord's opinion, Expreſium.facit ceſſare tacitum, and no weight 
can be laid upon the ſtatute of 3 H. 7. cap. 2. for that in expreſs ory 
makes acceſlaries before and after to ſtand as principals. 

And upon the ſame reaſon it 1s, that many of theſe acts of parliament 
mentioned before, cap. 22. p. 236. that make certain offenſes, their 
counlellers, abettors, and procurers, .to be treaſon,” do not extend to 
make receivers guilty of treaſon, tho if the act had been: general that 
ſuch an offenſe ſhall be treaton, it had conſcquentially made knowing 
receivers as well: as abettors guilty of treaſon :. vide Co, P. C. cap, 
64. þ. 138. _ | 

Tho generally an aCt of parliament creating a flow renders con- 
ſequentially, accefluries before and after with the ſame penalty, yet 
the ſpecial pepning of the aCt of parliament 1 in fuch caſes ſometimes 
varies the caſe. 
| The ſtatute of 3 H. 7. cap. 2. for taking away maidens, &c. makes 
the offender, and the procuring and abetting, yea, and wittingly re- 
ceiving alſo, to be all equally principal, felonies, and excluded of 
clergy. 2, | : | 0 
[ 615]. Again, the ſtatute of 27 Eliz, cap. 2. makes the coming 


in of a jeſuit treaſon, the receiving or relieving of him felony, 


the contributing of money to his relief a pramzwunre, fo that acts of | 


_parhament may dverkfy the offenſes of acceſlary or principal ac- 


cording to the various  penning thereof, and fo have done In many 
 Cales. 


And thus much as to acceſffaries to felonies made by act of pare 
lament, which being geneial directions may be applicable almoſt to 
all caſes, 9%) PICIE IE d 
I come 


x 
-_- 
"4 
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- ] come to conſider of principals and acceſſaries i felony, and 
their differences among Wrecnleives, and with relation to felonies at 
common law. | 

By what hath been formerly delivered, principals are in two kinds, 
principals in the firſt degree, which actually commit the offenſe, 
principals 1n the ſecond degree, which are EOS aiding, and abet- 
ting of the fact to be done... ©... 

So that regularly no-man can. be a principal in felony, unleſs he 
be preſent, unleſs it can be in caſe of wilful poiſoning, wherein he 
that layeth or infufeth poiſon with intent to poiſon any perſon, and 

the perſon intended, or any other takes it in the abſence of him that 
ſo layeth it, yet he is a principal, and he that counſelleth or abbetteth 
him ſo-to do, is accefſary before, Co. P. C. cap. 64. p. 138. 

Who ſhall be faid preſent, aiding, and abetting 1 in caſe of felony, 
hath been ſufficiently declared in cap. 34. in caſe of murder, in cap. 
48. in caſe of burglary, in _ 46. in caſe of robbery, and need not 
again be repeated, 


Acceſſaries again are of two kinds, accefſaries -hark the fa&t come | 
mitted, and acceffarics after. 
An acceſſary before, is he, that being abſent at the time of he fo 
Jony committed, doth yet procure, counſel, command, or abet another 
to commit a felony, and it is an offenſe greater than the acceſſary 
after ; and therefore in many caſes clergy is taken away from acceſ- 
| {aries before, which yet is not taken away from acceſlaries after, as 
in petit treaſon, murder, robbery, and wilfu] burning, by 4 & SB. 
& M4. cap. 4, 

Thoſe offenſes, which in the conſtruQtion af law are fadden and 
unpremeditated, cannot have any acceſſatics before, as kill- 6 
ing a man per infortunium, ſe defendendo, or manſlaughter. L * ] 

And therefore if A. be indifted of murder, and B. as acceſlary be- 

fore, if the jury find A. guilty only of manſlaughter, there ſhall be no 
inquiry of B. but he ſhall be forthwith diſcharged, becauſe bare ho- 
micide 1s always ſudden : for if it were premeditated, it had. been 
' murder, and not barely homicide, Bzþith's caſe fa }, but there may 
be an accellary after. 

Again, the exility of the offenſe, tho it be felony, yet becauſe it is 
not capital, excludeth acceſſaries before or after, and therefore in petit 
larciny there can be no 0 acceflary, Anne Laſſington's caſe, P. 42 Eliz, 


(6) 4 Cr. Rep. 43: be 
M m 4 8B: R. 
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B. R. (4); and this is alſo the reaſon why there can be no acceſſary 
neither before nor after 12 manſlaughter per infortunium or ſe defendenas, 
becauſe there is no judgment of death, in that cafe. 

{hat which makes an acceſiary before is command, elanks abet. 
ment, or procurement by one ta another to commit a telony, when 
the commander or counſelior 1s abſent at the time of the felony com» 
mitted, for if he be preſent he 1s principal. 

And theretore words that ſound in bare permiſſion, make not an 
accefſfary, as if 4. ſays he will kill F. S. and B, fays you may do 
your pleaſure for me, this makes not B. acceſſary. 21 H. 1. 36, 37. 
 Crempt. 41. b.. 

If 4. hires B. to mingle or key TYAN for C\, B. doth i it cot, 
and C. is poiſoncd, B. tho abſent, is principal, 4: is acceſſary'; but 
if 4. were preſent at the mingling or laying of the poiſon, tho both 

were abſent at the taking of it, yet both are principals, mw =_y are 
both equally acting in the poiſoning. 

But if A. buys the materials of the poiſon, knowing and conſenting 
to the deſign, and delivers them to. B. to mingle and apply it, or lay 
it in the abſence of A. here it ſeems 4. 1s. only OP before : quod 
wide Co. P. C. cap; 1. p. 50. Franklin's caſe. (e) 

It 4. commands or conaſels B. to commit felons of one kind, and 
\ [ 61 7] B. commits a felony. of another kind, . is not acceflary, as 

if A. commands B.-to ſteal a plate, and B. commits burglary 
to ſteal the plate, 4. is acceſſary to the theft, but not to the WP 


Co. A &. cap. Te p. > 1 FT 


If 4. commands B. to take C. and B. takes C. and GON him, 4. is 


not acceflary to the robhery. 


- Butif 4. commands B. to beat C: TON 4 B. ER Cc. fo fiat he dies» 


A. is acceſfary, becauſe it may'be a probable conſequence of his beat- 
ang, 3 E. 3. Coron. 314. Stamf. P. C. Lib. 1. cap. 45. fel. 41. a. the 
like it is if he commands B. to rob him, and in robbing him B. kills 
-him, A. is acceſlary to the murder. Plowd. Com. 415. Crompt. 43. 6. 


A. commands B. to burn the houſe of C. B. kills, robs, or ſteals 


From: C. 4. is not accellary, for it js an offenſe of another kind ; ſo if 


A. commands B. to ſteal the horſe of C. and he ſteals his cow, 4. 1s 
nat acccilary. Plowd. Com. 415. Saunder's calc. 


{4} Cre. Eliz. 750» (4) State Tr. Pole I, pe 329 
| But 
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| But if 4. command B. to ſteal generally from C. then he is acceſ- 
ſary to any kind of theft from C. tho it were done by robbery, for that 
yaries the offenſe only in degree. | 

A. commands B. to poiſon C. B. kills him with a ſword, yet A. is 
accefſary, for the ſubſtance of the thing commanded was the death of 
C. and the differing in the manner of its execution from the command 
doth not excuſe A. from being acceſlary, | Ra 
But if 4, command B. to kill C. and B by miſtake kills D. or elſe 
in triking at C. kills D. but miſſeth C, A. 18 not acceſſary to the mur® 
der of D. becauſe it' differs in the perſon. Co. P. C. cap. 1. p. 51, 
Plaud. Com. 415. Saunder's caſe. | MOHLIS C1 
| 4. gets B. with child, and before the birth counſels B. to kill it, 
the child is born, - B. murders it, A. is acceſſary to the murder, yet 
at the time of the counſel given the child was not zz rerum naturd. 
2 Eliz. Dy. 186. a. ON | | 
4. lets out a wild beaſt, or employs a madman to kill others, 
whereby any is killed, 4. is principal in this caſe, tho abſent, becauſe 
the inſtrument cannot-be a principal. Dal. cap. 108. (f} 
A, commands B. to kill C. but before the execution there- 6 
of 4. repents, and countermands B, and yet B. proceeds in [ 18] 
the execution thereof, 4. is not accefary, for his conſent continues 
not, and he gave timely countermand to B. Co. P. C. cap. 1. þ. 51. 
Plowd. Com. 4714. Saunder's caſe ; but if A. had repented, yet if B, 
had not been aCtually countermanded before the fat committed, A. 
had been acceflary, 57 | | 


| () New Bits ps 52g! 


_ 4 Blackf, Com. ch, 5 of Principals and Acceſlaries, fer totum, and Foſter in the table 
of principal matters, tit. Acceſſaries and Principals ; and Burn, tit, Acceflary; and In-' 
dex to 2 Hawk. P, C. tit, Acceſfary and Principal, | 


A — 
-— 


CHAP. LVI. 
Of acceſſaries after the fat, 


Tow kind gf acceſſary after the fact is, where a perſon knowing 


the felony to be committed by another, receives, relieves, 
| comforts, or afliſts the felon, 


This, 


4 
»4 

A 
8 
Y 
L 
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This; as hath been faid, holds place only in felonies, and 3 in thoſe 


_ felonies, where by the law judgment of death regularly ought to enſue, 


and therefore there is no accefſary in petit larciny, homicide per in- 
fortunium, ox homicide /e defendendo. 15 £. 3. Coron, 116, 
' I ſhall conſider, 1. What ſhall not be a receiving or relieving to. 


make an acceſlary after ; and 2, What ſhall be ſuch a AN Or re- 


lieving to make an acceſſary after. 
If 4. knows that B. hath committed a PIG but doth not dike 


ver it, this doth not make . an accefſary after, but it is miſprifion of 


felony, for which 2. may, be indicted, ht _ his ——— fined 


_ and impriſoned. 


: b 


If A. ſees B. commit a felony, but conſents not, nor mk takes care 


7 to apprehend him, or to levy hue and cry after him ; or upon hue and 
cry levied. doth not purſue him, this is a neglect puniſhable by fine 
. and impriſonment, but it doth not make A an acceflary after. 8 E. 2. 
Coron. 395. 3 E. 3. Coron. 293. Stamf. P..C. Lib. I. cap. 45. f. 40. 
[619] b.14 H. 7.31. 6. and the contrary 'opinion of ſome old 


books in this caſe i is therefore rejected. 
If B. commits a felony,” and comes to the houſe of A. before he be 
arreſted, and A. ſuffers him to eſcape without arreſt, knowing him 


.to haye committed a felony, this doth not make 4. acceſſary ;. but if 
be takes maney of B. to-ſuffer him to eſcape, this, makes him accel- 
ſary, 9 HF. 4. 1. and fo it is if A. ſhuts the fore-door of his houſe, 
whereby the purſuers are deceived, and the feloa hath opportunity to 


eſcape, this makes 4. acceſlary ; ; for here is not a bare omiſhon, but 
an act done by 4. to accommodate his eſcape. 8 E. 2. Coron. 421. 
A. hath his goods ſtolen by B. if A. receives his goods again ſimply. 


without any contra6t to- favour him in his proſecution, or to forbear 
proſecution, this is lawful; but if he receives them, upon agreement 


not to proſecute, or to proſecute faintly, this is theft-bote, punithable 
by impriſonment and ranſom {a}, but yet it makes not 4. an accel- 
ſary, 42 Affiz. 5. b. 3 E. 3. Coron. 353. Stamf, P. C. f. 40. a. butif 
he takes money of B. to favour him, whereby he eſcapes, this makes 
him acceſſary. Dalt. 263. (b), Crompt. 4. b 

A. hath his goods ſtolen by B. who. ſells them to. C. upon a juſt 
value, tho C. knows. them to be ſtolen, this makes not C. acceſlary» 


unleſs he receives the felon, Dale. cap. 108. p. 288, (<4 


C a) Vide antga, þ. 546, & notas ibid, (c) New Edit.-ibide 


* (U} New Edu. þ. 531. 1 


But 
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But by ſome opinions, if he buy them at an under value, it makeg 
him acceflary, per Crompt. 43. b, and Sir Nick, Hyde, Dali. ubi ſupra; 
but it ſeems this makes not an. acceſſary, for if there be any odds, he 
that gives More, benefits the felon more than him that gives lefs than 
the value, but it may be a miſdemeanor puniſhable by fine and impri- 
ſonment, and the huying at an under value is a preſumptive evidence, 
that he knew they were ſtole, but makes him not acceſflary. 

: If A. hath his goods ſtolen by B. and C, knowing they were ſtolen, 
receives them, this fintply of itſelf makes not an acceſſary, and there- 
fore it hath been often ruled {4}, that to ſay, F. S. hath recetved ſtolen 
goods, knowing them to be ſiolen, is not aQionable, be- [ F 20] 
cauſe it imports not felany, but only a treſpaſs or miſde- 
meanor, puniſhable by fine and impriſonment {e), for the indiftment 
of an accefſary after, is that he received and maintained 7he thief, not 
| the geods (f ). Y CY 

But yet it ſeems to me, that if B. had come himſelf to C. and had 
delivered him the goods to keep for him, C. knowing that they were 
ſtolen, and that B. ſtole them, or if C receives the goods to facilitate 
the.eſcape of B. or if C. knowingly receives them upon agreement to 
furnith B. with ſupplies qut of them, and accordingly ſupplies him, 
this makes C. acceſlary (g/); and with this ſeems to agree the pre- 
amble of the ſtatute of 2 & 3 E. 6. cap. 24. Crompt. 41. 6. for it is 


” 


relieving and comforting. 


C 


But the bare receiving of ſtolen goods, knowing them to be. ſtolen, 
makes not an acceflary ; for he may receiye them to keep for the true 


(d) Dawſon's aſe, Yelv. 4+ | 
R (e) By 3 4W. & M. cap, g. © Re- 
@, <clvers of ſtolen goods, knowing them 
+ 0 be ſtolen, are to be deemtd acceſlaries 
' after the fa, and ſuffer as ſuch ;** byt 
decaule theſe receivers often concealed the 
Þrincipal felons, and thereby eſcaped being 


puniſhed as acceſfaries; therefore |} y 1 Ann. 


cap. 9, * Whoſloever ſhall buy or receive 
bs Itolen goods, knowing them to be ſtolen, 
_ * may be proſecuted tor a miſdemeanor, 

.£ and puniſhed by fine and impriſonment, 


* tho the principal felon be not convifted;” 


and this ſhall exempt them from being 
uniſhed as accetſaries, if the principal 
hall i 0g be convicted, © | 
if} But by 5 Aun. cap. 31. © If an 
_« perſon hall receive - bay hardy 
'* any ftolen goods, or knowingly harbour 
_ © or conceal any felon, he ſhall be taken 
** as acceſſary to the felon, and ſhall ſuf- 
« fer as a felon;” this Ratute does not take 


"way the benelit of clergy ; but by 4 Geo. I, 


caps 11. ſuch perſon may be tranſported for 
tourteen years. | "e 

(2) But becauſe this was difhcult to 
prove, the confederates of ſuch thieves free 


- quently diſpoſing of ſuch goody to, the 


owners for a reward, under the notion of 
helping them again to their ſtolen goods, 
it 18 provided by 4 Geo. I. cop. 11. © That 
« whoſoever ſhall take a reward under the 
« pretence of helping any one to ftolen 
« goods, {Hall ſuffer as a felon, as if he 
« himſelf had ſtolen the ſaid goods, unleſs 
« he cauſe ſuch felon to be apprehended 
© and brought to trial, and give evidence 
« againſt im;”” upon this clauſe the fa- 


 mous Fonatban Wild was convitted- 2nd 


executed. 10 Geo, I. ——See ſtatute 6 Geo, 
I. ch. 23. for pretending to help one to 
ſtolen goods. Receivers of linen goods 
ſtolen -— the bleaching-grounds, are b 


'the ſtatute 18 Geo,, II. declared fcelous, 


without beactit of clergy 


owner, 
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owner, or till they are recovered or reſtored by law ; and ſo it forms 
are the books to be intended of 27 A/fiz. 69. 25 E. 3. 39. (h ) 
9 Fe. 4. 1. a. | 
It a felon be in priſon, he that relieves him with neceſſary meat, 
drink, or clothes for the ſuſtentation of life, is not acceflary. 
So if he be bailed ont till the next ſeſſions, Ee. it is lawful to Ye. 
[621], lieve and maintain him, for he is gzodammod? in cuſtody, and 
is under a certainty of coming to his trial. Crompt, 49. 3. 


| Datt. p-.286. (1) F234 I 


Apd therefore it is not treaſon thus to relieve a traitor, while he is 
In cuſtody or under bail, and therefore the ſtatute of 27 Eliz. cap. 2, 
that makes it felony to relieve a Jetuit, hath yet this gualification, 
beins at liberty and out of nold.. 
| But if a felon be in gaol,' for a man to convey infruwents to him to 


| break priſon to make an eſcape, or to bribe the gaoler to let him eſcape 


makes the party an acceflary, for tho common humanity allows every 
man to afford them neceſſary relief, yet common Juſtice PEETIns all 


men unlawful attempts to cauſe their eſcapes. 


' If NF. ſpeaks or writes in favour of a priſoner for his favour and de- 
eines this makes him-not an acceffary. 26 Afi. 47. 
To inftraRt a felon. to read thereby to ſave him by his clergy makes 
not an acceflary. -Mf: 7 R. 2, (k), Co. P.C. rap. 64. p. 139. 
If . be commuted for telony, and B. an attorney adviſe the friends 
of A. to write to the: witneſſes not to appear againſt him, who wnies 
accordingly, this makes neither B. nor the friends acceflary, but is 


a miſdemeanor Puni{bable va. fine og POR - Ca. PC. 


wubi ſupra. 

A feme eovert cannot be an nciaths " the receipt of her huſ- 
bad, far the ought not to diſcover him, _ 

But the huſband may be an acceſlary for the r receipt of his wiſe. 


Stamf. P.C. Lib. l.-cap. 19. fol. 26. a. 


_ If the wife alone, her huſband being ignorant, do knowingly re- 
ceive B. a felon, the wife i 1$ "accellary and not the huſband. 15 E. 2. 


Coron. 383. 


But if the hyſkand and wife both receive a felon knowingly, it 


(hb) In the laſt edition of the do / i) New Fd f. þ- £30. 
bag rs is in 700 place miſpaged, i it 18 25 (4) Kot, 3® « Rex Cant, 


_ thall | 
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hall be judged only the act of the huſband, and the wife acquitted, 
M. 31 E. 3. Rot. 34. in dorſ. Rex. Coram Rege. (1) 

To make an acceſſary to felony there muſt be a felony [622] 
committed by him, to whom he is acceſlary. g 

A. gives B. a mortal ſtroke, C. receives or relieves A. or helps 
him to efcape, and then B. dies, C. ſhall not be an acceſſary to the 
felony, becauſe when he received him no felony was done. 

But a man may be acceflary to an accefſary by the receiving of 
him knowing him to be an acceſſary to felony. Stamf. P.C. cap. 46. 
f. 43. b, 22 Aſſiz. 52. EM 

There can be no acceſſary in receipt of a felon, unleſs he know 
him to have committed a felony : vide Stamford's P. C. 41. b. 


| But yet it hath been held, that if the party be attaint of felony by 


outlawry or otherwiſe in the county of . if any one of the county 
receive him, he is acceſſary, whether he had notice or not, becauſe 
he is a felon by matter of record, whereof all in the ſame county 


ought to take notice. 12 E. 2. Coron. 371. Stamf. P. C. cap. 46. 


4 


fol. 41. b. ? : . 
But it ſeems to me neceſſary to make an acceſſary after, that there 


be notice, altho the felon were attaint in the fame county, for pre- 
ſumption ſhall not make men criminal, where the puniſhment is 


| See antea, 612, Ch. 55. 


(525008 = be caſe of Richard Day 
ana Margery his wife, (wide ſupra þ. 47. 

who had been indiQted arte N44 
of Lincoln pro receptamento felonum ; the 1n- 
diftment was ſent coram rege ; Richard ſur- 
rendered himſelf and alleged, that he had 
been tried and acquitted on the ſaid in- 
dittment before the juſtices of gaol-delivery 
at Linco/n, and was admitted to bail ; after 
which the judge of gaol-delivery ſent the 
record of Richard's acquittal; Margery 
the wife pleaded, that ſhe alſo had been 
tried and acquitted, and was alſo bailed, 
| but afterwards ſhe not appearing a Capias 


was awarded againſt her and her bail : up- 


on this her huſband and one Fohn Hode two 


ot her bail come into court, Ft petunt ipſos = 


adritti ad finem cum domino rege occafione 
preedifte faciendum,$& admittuiitur - f(ometime 
afterwards theſaid Fobn Hode came into court 
2nd alleged, that he had been unjuſtly fined, 
2 Quia gennongs inditamentum ſuper 
predittam Margeriam fackum minus {ufe 


« ficiens eſt, eo quod predifta Margeriz 
* tempore, quo ipſa dictos felones recep- 
&« taſſe ſeu ers conſentire debuiſſet, fuit 
« cooperta predifto Ricardo viro ſuo, & 
** adhuc eſt & omnino ſub poteſtate ſua 
& [<cjus], cui ipſa in nullo contradicere 
& potuit, .& ex quo non inſeritur in 10- 
© diftamento prxdifto, quod ipſa aliquod 


&© malum fecit, nec eis conſentivit, ſeu 


& ipſos felones receptavit ignorantte vira 
&« ſuo, petit judicium, {1 zpla vivente viro 
& {uo dealiquo receptamento in preſenta 


« yiri ſui occaſionari poſſi,” The court 


took time to conſider of this plea, and in 
Michaelmas term anno 4to gave the follows 
ing judgment, © Viſo & diligenter ex- 
« aminato indiftamento predifto ſuper 
« praefatam Margeriam fatto videtur curizy 
« quod indiftamentum illud minus ſuf- 
« ficiens eſt ad ipſam inde ponere reſpont- 


« ſuram, Ideo ceſlit proceſſus verſus cam 


& @mning, See Co, P. C. Þ* 108, 
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CHAP. LVII. 


Concerning the order of proceeding againſ} acceſſaries. 


HE acceſſary may be indicted in the ſame inditment with the 
principal, and that 1s the beſt and moſt uſual way ; but he may 

be indicted in another indictment, but then ſuch indictment muſt con 
tain the certainty and kind of the principal felony. 

If a man were acceſlary before or after in another county, than 
where the principal felony was committed, at common law it was ' 
diſpuniſhable, but now by the ſtatute of 2 & 3 E.6. cap. 24. the 
acceſſary is indiftable in that county, where he was acceſlary, and 


| ſhall be tried there, as if the felony had been committed: in the ſame 


county ; and the juſtices, before whom the acceſlary is, ſhall write 
to the juſtices, &'c. before whom the Principal is attainted, for the 
record of the attainder, 

This writing 1s to be by writ in the king's name under the te/te of 
the juſtice ſo ſending it. Dy. 253. 6. pet 

Tf the acceſfary be indicted either alone or together with *R PI1n- 
cipal, proceſs of outlawry ſhall not go againſt the acceflary till the. 
principal be attainted or outlawed, neither ſhall he be put to plead till 
the principal appear, but ſhall be bailed will the Row appear ; 
wide Weſtm. 1. cap. 14. (a) 

The acceflary ſhall not be conſtrained to anſwer to his indictment, 


_ till the principal be tried, 9 E. 4. 48. a. but if he will wave that 
| benefit, and put himſel{ upon his trial before the principal be tried he 


may, and his acquittal or conviction upon ſuch trial is good. Stamf. 
P.C. Lb. 1. cap. 49. f. 46. b. 

But it ſeems neceſſary in ſuch caſe to reſpite judgment till the prin- 
cipal be convicted and attaint, for if the principal be after acquitted, 
[ ] that conviction cf the acceſſary is annulled, and no JuCg- 
| ment ovght to be given againſt him ; but if he be acquitted 
of the acceſflary, that acquittal is good, and he ſhall be diſcharged. . 


'8 H. 5. 6. b; Coron, 463. 


If 4. B. and C. be indicted as principals, and D. is indicted as ac- 
ceflary to them all, D. ſhall not be arraigned till all the principals be 


(a) 2 Cor Inflit, 183, This is now alterd by 1 Ann. cop. ge 
attaint 
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attaint or outlawed, for if 4. and B. be tried, 'and acquit or attaint, | 
yet D. may be accefſary to C. and not to A. nor B. but if 4. B. and 
C. be indicted as principals, and D. indicted as accefſary to A. only, 
there if 4. be attaint, tho B.and C. be not, yet D. ſhall be arraigned. 
40 Aſſiz. 25. Coron. 216. 7 H. 4.36. b. Stamf. ubi ſupra. 

But yet the court may if they pleaſe arraign the acceflary in the - 
Erſt cafe (b), for if he be found acceſſary he ſhall have judgment, 
but if acquitted of being acceflary to 4. yet that acquittal diſchargeth 
him not of being acceſlary to B. or C. and therefore when they come 
| in and plead and are attaint, D. may be arraigned de novo as acceſſary 
to B. and C. Plowd. Com. 98. b, Gutin's caſe. So that 1t is in the 
diſcretion of the court to arraign him or not before B. and C. be at- 
taint, tho 1t be the ſafer courſe to'reſpite the arraignment of the ac- 
ceſſary till B. and C. appear or are outlawed. 

If A. be indited or appealed as principal, and B, as coniiiey before 
or after by the ſame indifEtment, and the principal plead in bar or 
abatement, or autrefo:ts acquit, the acceflary ſhall not be forced ta 
anſwer, till that plea be determined, for if it be found for 4. the ac- 
ceſſary is diſcharged, if againſt A, yet he ſhall after plead over to the 
felony, and may be acquitted. 9 H. 7. 19. b. _ 

If A. be indicted as principal, and B. as acceſſary, they may be both 
arraigned together, and plead together, and put upon their trial by 
the ſame jury, and the jury ſhall be charged to inquire farſt of the 
principal, and if they find him not guilty, then to acquit the acceſ- 
ſary; but if they find him guilty, then to inquire of the acceſlary. 
Seigneur Sanchar*s caſe (c), 40 Aſſiz. 8. 1 H. 4. 36. b. Coke 6 
ſuper flatute We/tm. 1. cap. 14. (4) ; but in that caſe judg- l © ] 
ment muſt be firſt given of the principal, for if any thing obſtruct 
judgment, as'clergy, a pardon, &c. the acceſſary is to be diſcharged. 

If. 4. be attaint of murder upon an appeal, and then 4. is indicted 
of murder as principal, and B. as acceſſary, the principal pleads the 
the former attainder, B. ſhall not be put to anſwer as acceſſary, be- 
cauſe he is not attaint upon the ſame ſuit, and ſo it 1s if the attainder 


of 7. were firſt upon the appeal. 7 H. 4. 36. @. Stamp. P. C. 47. a. 
Coke ubi ſupra. SR 


(5) To make this conſiſtent with what ſuch caſe, if they pleaſe, arraign him only 
goes before, we mult underſtand the former as acceſſary to bim who ts altaint, tho the 
palſage to mean, that where he is indicted others do not appear. 
as acceſlary to all, he ſhall not be arraigned (c) 9 Cos Rep. 119. a, 
as acceſſary to them all till all be attaint or (4) a Co. lnft. 184. 
outlawed, aud this that the court may in 


It 
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Tf the principal be attainted and hath his clergy, or be pardoned 
after. attainder, the acceſſary ſhall be put to anſwer ; but if the prin- 
cipal be only convit and. hath his clergy, or be pardoned, or lands 
mute, or dies in priſon before judgment, ot challenges above thirty-ſix 
peremptorily, the acceſſary ſhall not be pnt to anſwer, for the prin. 
- Cipal was never attainted (e), and altho formerly there were diverſity 
of opinions in the books in theſe caſes (F), yet the law is now ſettled 
as above (g/), 4 Co. Rep. 43, 44. Bibith's caſe and. Syer's caſe, Che 
fuper Weſtm. 1. cap. 14. Ne FR FT 2 Ly ESP OR 
Tf the principal be erroneouſly attaint, the acceſſary ſhall be put to 
anſ{wer, and ſhall not take advantage of the error in that attainder, 
' 2K. 3. 21, 22. but the principal reverſing the attainder, reverſeth the 
attainder. of the acceſſary. 18 E. 4. 9. 5, ra od 2 : 
If A. be indicted as principal, and B. as acceſſary before or after, 
and both be acquit, yet B. may be indicted as principal, and the for- 
mer acquittal as acceſlary is no bar. 4 E. 6. B. Coron. 186. Knight- 
tey's caſe, Crompt. f. 43. a. _ TON Ls 
-- -1 Butif 4. be indicted as principal and acquitted, he ſhall 
[626] not be indicted as acceflary before, and if he be, he may 
| plead his former acquittal in bar, far it. is in ſubſtance the ſame of- 
fenſe, Stamp. P. C. Lib. Il. cap. 36. fol. 105. a. 2 £. 3. Coron. 150 | 
& 282. but the antient law was otherwiſe. 8 E. 2. Coron. 424. . 
But if he be indicted as principal and acquitted, he may yet be in- 
dicted as accefiary after, for they are offenſes of ſeveral natures. 27 
Aſſiz. 10. 8 H. 5. Coron. 463. Stamf. P. C. ubi ſupra. _ : 
And fo it is if he be indicted as acceſlary before and acquitted, yet 
for the ſame reaſon he may be indifted as acceſſary after. 


- 


(e) It was for this reaſon, that Feflon © mute, or challenge above twenty, it 
the principal aQor in the murder of Sir © ſhall be Jawful to gyooume againſt the 
Thomas Overbury could not for a long ** acceſſary, either before or after the fact, 
while be prevailed with to plead, that fo * in the ſame manner as if ſuch principal 
the earl and counteſs of Somerfer, who were #* felot had been attainted thereof, not- 
the moyers and procurers might eſcape. ' © withſtanding ſuch principal felon be ad- 
See State Tr, Vol. 1. p. 314  ©& mitted to his clergy, or otherwiſe de- | 

F}) See Coron 51,58. " _ G& [jyerd before attainder ; and every ſuch 
) But fince our anthor wrote, it is #* acceſſary, if convicted, ſtand mute, &* 

Fg 9! quite otherwiſe by 2 Ann. cap. 9g. * ſhall ſuffer the ſame puniſhment, as if 
for by that ſtatute, © If any principal of= # ſuch principal had been attainted, 
* fender ſhal} be convitted of felony, ftand | | Ea 


cCuAPL 
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CHAP. «= 


Concerning felonies by al of parliament, ad fff "AY rapes. 


AVING thus conſidered the felonies MIA are by the common 
law, I now proceed to the handling of felonies by GE of par 
lament, and becauſe it 1s hardly pollible to reduce the titles of them 
under any dependent method, and difficult to digeſt them under heads, 
I ſhall take them up in order of time, according to the ſeties and 
order of the reigns and years of the ſeveral kings wherein they were _ 
enacted, only where 1 meet with any felony in the” time of any king's 
reign, I ſhall as near as I can bring together thoſe As of Parliament 
both before and after, that concern that ſubject. 

And firſt concerning rape. 

Rape was antiently a felony, as appears by the laws of PMN 
Adleftane mentiond by Bratton, Lib. II. (a), and was pu- (627]. 
niſhed by loſs of life. 

But in proceſs of time that — ls FREY too hard; but the 

truth is, a ſevere puniſhment ſucceeded in the place thereof, viz. 
caſtration and the loſs of eyes {b), as appears by Brafton (who 
wrote in the time of Henry III.) £6. III. cap. 28. but then, tho the 
offender were convict at the king's ſuit, the woman that was raviſhed 
(if ſingle) might, if ſhe pleaſed, redeem him from the execution, if 
| ſhe eleted him for her huſband, and the offender conſented thereunto, 
as appears by Brafton ubi ſupra. 
This kind of puniſhment it ſeems continued till 3 E. 1. and then 
by the ſtatute of HYe/tm. 1. cap. 13. (c), it was enacted, © That none 
« raviſh or take with force a damſel within age with her conſent 
« nor againft her conſent, nor no dame, damſel of age, nor any other 
« woman againſt her will; and if any do it, the party may ſue with- 
«* 1n forty days, and common right ſhall be done; and if none ſue 
* within forty days, the king ſhall have the ſuit, and the party con- 
« vict ſhall ſuffer two years impriſonment, and be ranſomed at the 
* king's pleaſure. 


{«) De Corona y cap. 28. f. 147.6.  Leges Gul. I. 1. 19. Wilk, Leg. Anglo-Sax. 
(E) By the laws of William I this of= p. 222 & 290. 
feaſe was puniſhed with catration Je (e) & Co. Inflit. 180. 


VoL.1 Nan. - The 
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This ſtatute gives a puniſhment by impriſonment and ranſom only, 
if attaint at the King's ſuit, and takes away caſtration and putting out 
of eyes ; but it ſeems as & tbe ſuit of the party, if commenced with. 
in forty days, it alters not the puniſhment Verore, Le roy lui ferra 
common droiture. | 

But by the ſtatute of JYeftm. 2. cap. 34. (4) the offenſe of rape 
is made felony, © If a man raviſh a married woman, dame, or damſel, 
yt ' where The neither aſſented before nor «fter, Ey: judgment de vy 
& member ; if ſhe aſſent after, yet the king ſhall have the ſuit. 

This created rape a felony, and therefore it was not inquirable i in 
a leet, for it was made felony de novo by this ſtatute, 22 dE 4. 22. a, 
6 H. 1. 4. b. 

Rape i is the carnal knowledge of any woman above the 
[628] 

age of ten years againſt her will, and of a woman-child 
under the age of ten years with or againſt her will. Co. P. C. cap. 
11. þ. 60. 

"The eſſential words in an indi&tment of rape are © rapuit & carnaliter 
cognovit, but carnaliter cognovit, nor any other circumlocution with- 
out the word rapuit are not ſufkcient 1 in a legal ſenſe to expreſs rape. 
1H.6.1.0. 9 F. 4.26. a. 

To make a rape there muſt be an 5Qtual penetration or res in re, 
(as alſo in buggery) and therefore emiſſio ſeminis is indeed an evidence 
| of penetration, but ſingly of itſelf it makes neither rape nor bug- 
gery, but it is only an attempt of rape or buggery; and is ſeverely 
puniſhed by fine and impriſonment. Co. P. C. cap. 10. p. 59. 

But the leaſt | penetration maketh it rape or buggery, yea altho there 
be not emiſſi 70 Jeminis. Co. P. C. ubi ſupra; the old expreflion was 
abſulit et virginitatem, and ſometimes Pucellag Tm ſuum. Bratt. 
Lb. 11. (e ) 

| And therefore I ſuppoſe the caſe in my lord Coke's 12 Rep. 36. 
5 Fac. that faith, there muſt be both, viz. penetratio & emiſſio ſemis 
ro make a rape or buggery, i 1s miſtaken, and contradits what he ſaith 
in his pleas of the crown ; and beſides, it is poſhble a rape may be 
committed by ſome, quibus virge ereftio adit, & emiſſio femints x 
quodam defeftu defit, as phyſicians tells us. 

If A. actually raviſh a woman, and B. and C. were'preſent, aiding, 
and abetting, they are all "Iny principal, and all ſubje& to the 


(4) aG lifes. (4) Decwinny wp. 38. Firhn'h. 
; | £ '-  HKme 
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ſame puniſhment /both at common law and {ance the ſtatute of We Ms 
g. de quo infra. | 

It appears by Bradton ubi ſupra, that i in an appeal of rape it was a 
good exception, quod ante diem & annum contentas in appello habuit 
9am ut concubinam & amicam, & inde ponit ſe ſuper patriam, and the 
reaſon was, becauſe that unlawful cohabitation carried a preſumption 
 5n law, that it was not againſt her will. 

But this is no exception at this day, it may be an evidence of an 
aſſent, but it is not neceſſary that it ſhould be fo, for the "M 
woman may forſake that unlawful courſe of life. [62 9] 

But the huſband cannot be guilty of a rape KT. Dep by himſelf 
_ upon his lawful wife, for by their mutual matrimonial confent and 
contra&t the wife hath given up herſelf in this Kind unto her huſband, 
which ſhe cannot retract. 

A. the huſband of B. intends to proſtitute her to a rape by C. a- 
gainſt her will, and C. accordingly doth raviſh her, . being preſent, 

and affiſting to this rape : in this caſe theſe points were reſolved, 1. 
That this was a Tape an C. notwithſtanding the huſband aſflifted in 
it, for tho in marriage ſhe hath given up her body to her huſband, 
ſhe 1s not to be by him proftituted to another. 2. 'That the huſband 
being preſent, aiding and aſbfting, 1s alſo guilty as a principal in 
rape, and therefore, altho the wife cannot have an. appeal of rape 
againſt her huſband, yet he is indictable for it at the king's ſuit as a 
principal. * 3. That in this caſe the wife may be a witneſs againſt 
her huſband, and accordingly ſhe was admitted, and 4. and C. were 
both executed. 8 Car. 1. Caſus comitis Caſtlehaven. (f) 

If A. by force take B. and by force and menace compel her to 
marry him, and then with force 4. hath the carnal knowledge of B. 
againſt her will, tho this marriage be voidable, yet it 1s not fo ſimply 

- void as;to enable her to maintain an appeal of rape againſt A, for ſhe 

may by her conſent affirm this voidable marriage, and therefore in 

the like caſe, Rot. Parl. 15 H. 6. n. 15. there was a ſpecial a&t of 
parliament to enable the lady 7/abel Butler to bring an appeal of rape 

_ againſt //illiam Pull in that caſe notwithſtanding that marriage ; but 

that marriage had been difſolvable by a declaratory ſentence in cours 

- Chriſtian, becauſe obtained by a plain force ; and if ſuch a difſolution 

of the marriage had been obiazncs, then it ſeems to me, Sts if the 


(} See Hut, 115. Ruſb, Coll. Vol, Ul, þ. 93-—101, Stare Tr, Vol. I. þ. 36 
N n 2 / rad 


629 HISTORIA PLACITORUM CORONZ. 

carnal knowledge of her were forcible -and againſt her will as well 
as the marriage, that rape was puniſhable as well by appeal at the 
ſuit of the lady, as by indictment at the ſuit of the king, without the 
aid of an act of parliament, for it was really a rape, only the marriage 

630 de fatto was an impediment of its puniſhment ſo long as de 

[ o] fatto the marriage continued, but now that impediment being 

removed by the declaratory ſentence, and the marriage made void ab 

7111i0, it is all one as if it had never been, and tho relation be a legal 
fition and intenta ad unum, yet in this caſe the marriage and carnal 
knowledge being one intire aCt of force, and conſecutive one upon an- 
other, in the real effeCt of that firſt force, it ſhall remain puniſhable as 

if there had been'no marriage at all ; but the ſtatute of 3 FH. 7. cap. 2. 

(2g) hath provided a remedy in this ens, ſo that this difficulty need 
not come in queſtion. 

- An infant under the age of fourteen years is preſumed by law un- 
| able to commit a rape, 'and therefore it ſeems cannot be guilty of it, 
and tho in other felonies malitia ſupplet etatem in ſome caſes as hath 
- been ſhewn, yet it ſcems. as.to this fact the law rnadice him 1 1Mpo- 
tent, as well as wanting diſcretion. 

+ Buthe may be a principal in the ſecond degree, as Ste and afiſt- 
ing, tho under fourteen years, if it appear by ſufficient circumſtances, 
that he had a miſchievous diſcretion, as well as in other felonies. 

Thus far of the nature of rape, and who may be culpable of it. 
| Now we will conſider upon whom it may be committed,” and ſomg 
other conſiderations touching this fa. 

It was doubted, whether a rape could be committed upon a female 
child under ten years old, Mich. 13 & 14 Eliz. Dy. 304. a. By 
| the ſtatute of 18 Eliz. cap. 7. it is declared and enated, * That if 
*« any perſon ſhall unlawfully and carnally know and abuſe any wo- 
+ man-child under the age of ten years, it ſhall be felony without the 
«+ benefit of clergy. 

My lord Cike adds the words, tither with her will or againſt her 
vill, as if were ſhe above the age of ten years, and with her will, 
it ſhould not be 1ape ; but the ſtatute gives no ſuch intimation; only 
| declares that ſuch carnal knowledge is rape. 

And therefore it ſeems, if ſhe. be, aboye the, age of ten 
? [6 r] years and under the age of twelve mo: tho ſhe conſent, 


(Ce fa this fatute a farcilſle taking my” and marrying a Wanna » againſt her will iy 
clony. : 


: - : | 
«. it 
- & 4 . 
* 
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* is rape. 1. Becauſe the age of conſent of a female is not ten but 
twelve. 2. By the ftathte of Y/e/tm. 1 cap. 13. Roy defend, que nul 
ne raviſe ne prigne a force damſel deins age, ne per ſon gree ne ſans ſon 
gree; and my lord Coke in his expoſition upon that ſtatute (h) de- 
clares, that\theſe words deins age muſt be taken for her age of con- 
ſent, viz. twelve years, for that is her age of conſent to marriage, 
and conſequently her conſent is not material in rape, if ſhe be under 
twelve years old, tho above ten years old, altho thoſe words are by 
| ſome miſtake crept into my lord Coke's definition of rape, Co. P.C. 
cap. 11. but if ſhe-be above the age of twelve years, and IE 
at the time of the fat committed, it is not felony. 

But if the were above the age of twelve years, and ako 
menace of death, if ſhe conſented not, this is not a conſent to excuſe 
a rape. 5 £. 4.6. a. Dalt. cap. 101. (i) 

And therefore that opinion of Mr. Finch cited by 7 Dalton ubi ſupra, 
and by Stamford, cap. 14. fol. 24. out of Britton, that it can be no 
rape, if the woman conceive with child, ſeems | to be no wy multer 
enim v1 oppreſſa concipere pote/t. | | 
If the woman conſented not at the time of the rape committed, 
, but conſented after, ſhe ſhall not have an appeal of rape by the ftatute 
of We/tm. 2. cap. 34. but yet the king ſhall have the ſuit by indiCt- 
ment, and by the ſtatute of 6 R. 2. cap. 6. if ſhe have a huſband, he 
ſhall have an appeal, and it ſhe have none, then her father or other 
next of blood ſhall have an appeal of ſuch rape; and by the ſame- 
ſtatute as well the raviſher as the raviſhed, that ſo aſſented, are diſ- 
abled to have any dower, inheritance or jointure ; and the next of 
blood of ſuch ravither or: aſſenting ravithed, to whom their lands 
ſhould revert, remain or fall after their death, ſhall enter upod the 
| wv, and hold it as an eſtate of inheritance. 

But an aſſent after through menace of death is not fuck an ke, 
- a$ incurs this penalty ; guod vide 5 FE. 4. 6. a. 
As in other felonies, ſo'in this there arc or may be acceſ- _ 
 faries before and after, for tho this be a felony by act of par- [653 1] 
lament, that ſpeaks only of thoſe. that commit the offenſe, yet cone 
ſequentially and incidentally acceflaries before and after are included, 
_ and fo in_ every new ſtatute making a felony without ſpeaking of 
acceſſaries before or after. Ca. Þ. C, cap. 10. p. 59. and ſon 
buggery, | : way LR--: | 
(b) 2 Inflit, 182. (i) New Edv. cap. 160, þ. 524. . 
[ Nan 3 | An 


632 HISTORIA PLACITORUM CORONZ. 


And note, that at the time of the making of the ſtatute of 13 F, 1, 
rape was not felony, for it had long continutd under the nature only 
of a miſdemeanor and not a telony, and therefore 1t 1s not at this da 
inquirable in a leet, becaule it 18 a felony newly created. 6 H. 7. 4.6. 
22 F. 4. 22. a. 

The regular means of winging this offenſe to judgment was either 
at, the ſuit of the _ by indictment, or at the ſuit of the ' party by 
appeal. 

The indictment mag to have theſe ingredients, 1. It muſt be fe. 
tonice. 2. It muſt be rapuit & carnaliter cognovit. 3. It muſt con- 
clude contra formam flatuti 13 & 14 El:z. Dy. 304. a. 

It may be profecuted by indictment at any time, for nullum __ 
Bccurrit rept. | 

An appeal of rape lies for the party raviſhed, and if ſhe conſent 
after the rape, the is barred of her appeal, and her huſband, if mar« 
Tied, or the next'of kin, if fingle, may have the LOpRns by the ſtatute 
of 6 R.2. cap. 6. 

If the next of kin were the raviſher, his next of kin ſhall have 
the appeal by the equity of the ſtatute of 6 R. 2. 28 H. 6. Coron. 459. 

As to the appeal of the party raviſhed two things are neceſlary, 
1. That ſhe make freſh diſcovery and purſuit of the offenfe and of- 

fender, otherwiſe it carries a preſumption that her ſuit is but malicious 
and feigned ; this Bra&on at large deſcribes £:b. III. cap. 28. f. 141. 
a. Cum igitur virgo corrupta fuerit & oppreſſa, flatim cum fa&um 
recens fuerit cum clamore & huteſio dcbet accurrere ad willas wicinas, 
& bi mjuriam fibi illatam probis hominibus oftendere, ſanguinem & 
wveſtes ſuas ſanguine tinttas & veſtium ſciſſuras, & ſic ire debet ad pre- 
Pofitum hunidredi & ad ſervientem domint regis, & ad coronatores & 
; 6 vicecomitem, & ad primum comitatum faciat appellum, Se, 
{ ] 2. That the appeal be ſpeedily proſecuted, for it ſeems, that 
a year and a day be not allowd in this appeal, but ſome ſhort time, 
| tho it be not defined in law what time, but lies much in the diſcretion 
_ of the court upon the circumſtances of the fat, yet the ſtatute of 
Him. 1. cap. 13, allowd but forty days : long delay of proſecution 
| In ſuch a caſe of rape always carries a preſumption of a malicious 
proſecution. 3, If the wife hath « Once conſented a, her ago 

1s barred. 
By the ſtatute of 18 Eliz. cap. 1. the principals in rape are ouſted 
_ of clergy, whether they be enaipely In in the firſt ph viz, he that 
come 
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committed the faQt, or principals in the ſecond degree, viz. preſent 
aiding, and afliſting ; but acceſlaries before and after have their clergy. 
Touching the evidence in an indictment of rape given to the grand 
jury or petit jury. | obs 

The party raviſhed may give evidence npon oath, and is in law a 
competent witneſs ; but the credibility of her teſtimony, and how far 
forth ſhe-is to be believed, muſt be left to the jury, and is more or leſs 
credible according to the circumſtances of fat that concur in that 
teſtimony. | TT ES 
_ Forinſtance, if the witneſs be of good fame, if ſhe preſently diſcover- 
ed the offenſe made purſuit after the offender, ſhewed circumſtances and 
ſigns of the injury, whereof many are of that nature, that only women 
are the moſt proper examiners and inſpeCtors, if the place, wherein the 
fact was done, was remote from people, inhabitants or paſſengers, if the 
offender fled for it ; theſe and the like are concurring evidences to give 
greater probability to her teſtimony, when proved by others as well 
_ as herſelf, | mA 
| But on the other ſide, if ſhe concealed the injury for any conlide- 
rable time after ſhe had opportunity to complain, if the place, where 
the fat was ſ{uppoſed_to be committed, were near to inhabitants, or 
common recourſe or paſſage of paſſengers, and ſhe made no outcry 
when the fact was ſuppoſed to be done, when and where it is pro- 
bable ſhe might be heard by others; theſe and the like circum- 
ſtances carry a ſtrong preſumption, -that .her teſtimony 1s falſe or 
feigned. » Es A ERbk 

If the rape be committed upon a child under twelve years FIN 
old, whether or how ſhe may be admitted to give evidence (934) 
may be conſiderable. (*) | 


| 
| 


(*) For ſhe might at that age maintain - 


an appeal pro rapru, Paſch. 33 E. 1. Rox. 
16. in dorſo. London. Coram Rege. James 
Pechin merchant was attached, and brought 
Coram Rege to anſwer to Iſabel daughter of 
Emma de Langcleye de raptu & pace vegis 


Fra#ia, who appeal'd him after this manner, 


"a quendam narratorem ſuum dicens,—1\a- 


ella flia Emme de TIangeleye, de etatc_ 
 Nowem annorum & dimidii dicit, quid predie= q 


tus Jacabus die dominic proximd poſt feftum 
ſanti Martini, ainoR. RE. 33s epud Lons- 
don in alta ftratd regis ex oppoſito eccl:fiz 
ſariti RenediQti de Scherhog bord weſpertind 
ip/am Iabellam cepit, & in guddam tabernd 
Jus portavit, & contra pacem domiini regis cum 
ea concubuit, & wirginitatem ſuam rapuit ; & 
petit gr6d juſtitiarii demini regis ſuper boc fibi 
faciant juſtitign & remediam. Et queritur, 


guid predifia trarſgrefſio roi farta fult die o& 


anno prediftis ad dampuum ipfius Iſabelle 


centum librarum, &c, Et prediftits Jacobus 
wenit, & deferidit omnem feloniam, vaptum, 
Sc. Et petit allocantiam de appcilo ipfius Ia- 
bellz, deficut ipſum Jacobum per werba n 


appelle uſualia, & neceſſaria, ac convenien- 


ria, non appellat. Et quia conflat curi& quid 
appellum, &c. inſufficiens eft, confideratum eft, 
udd pradifta Iliabella committatur mareſ= 
calls ;, & prſftea ei remittitur priſena, & pres 
difus Jacobus guoad appellum ipſius Iiabella: 
eat inperpetuum quietus, &c, He was then 


arraigned at the king's ſuit deraptu predifa, 


and was tried, and convicted ; but the king 
afterwards remifit predido Jacobo judicium 
wite & membrorum; & quod faciat redempe 
tionem pro delifto predifte, & finem fecit cum 
domino rege per centum libras. _ | 


Nn4 It 
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It ſeers to me, that if it appear to the court, that ſhe hath that 
ſenſe and underſtanding that ſhe knows and conſiders the oblj gation 
of an' oath, tho ſhe be under twelve years, ſhe may be ſworn; thus 
we find it done incaſe of evidences againſt witches, an infant of nine 
years old was: ſ\worn. Dalt. cap. 111. p. 297. (k ) 

But if it be an infant of ſuch tender years, that in point of diſcre. 
tion the court ſees it unfit to ſwear her, yet I think ſhe ought to be 
heard without oath to give the court information, tho ſingly of itſelf 
it ought not to move -the jury to convict the offender, nor is it in 
itſelf a ſufficient teſtimony, becauſe not upon oath, without Concur. 
rence of other proofs, that may render the thin g probable; and my 
_ reaſons are, 1. The nature of the offenſe, which is moſt times ſecret, 
ard no other teſtimony can be had of the very doing of the fa&t, but 
"the party upon whom it is committed, tho there may be other con- 
current proofs of the fat when it is done. 2. Becauſe if the child 
complains preſently of the wrong done to her to the mother or other 
_ relations, their evidence upon oath ſhall be taken, yet it is but a nar- 

EY rative of what the child told them without oath, and there i 1s 
[635] much more reaſon for the court to hear the relation of the 
child herſelf, than to receive it at ſecond-hand from thoſe that ſwear 
_ they heard her ſay ſo; for ſuch a relation may be falſified, or other- 
wiſe repreſented at the ſecond-hand, than when it was firſt delivered. 

But in both theſe caſes, whether the infant be ſworn or not, it is 
neceſſary to render their evidence credible, that there ſhould be con- 
current evidence to make out the fact, and not to ground a con- 
viEtion ſingly upon ſuch an accuſation with or without oath of an 
_ infant. 

. Forin many caſes there may be reaſon to admit ſuch witneſles to 
| be heard, in caſes eſpecially of this nature, which yet the jury 1s not 
bound to believe; for the excellency of the trial-by jury is in that 
they are the triers of the credit of the witneſſes as well as the truth 
of the fat; it is one thing, whether a witneſs be admiflible to be 
| heard, another thing, whether they are to be believed when heard. 

\ It is true rape is a moſt deteſtable crime, and therefore ought {c- 
| verely and unpartially to be puniſhed with death ; but it muſt be re- 
membered, that it is an accuſation eaſily to be made and hard to be 
proved, and harder to be defended by the party accuſed, tho never ſo 

' Innocent. 


(k) New Edit, p. 541» 


I ſhall 
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1 ſhall never forget a trial before myſelf of a rape in the county of. 
Suſe. | 
There had been one of that county convitied and executed for a 
rape in that county before ſome other judges about three aſſizes be= 
fore, and I ſuppoſe very juſtly : ſome malicious people ſeeing how 
eaſy it was to make out ſuch an accuſation, and how difficult it was 
for the party accuſed to clear himſelf, furniſhed the two aflizes follow- 
ing with many inditments of rapes, wherein 'the parties accuſed 
with ſome difficulty eſcaped. | 
| At the ſecond affizes following there was an antient wealthy man 
of about ſixty-three years old indifted for a rape, which was fully 
ſworn againſt him by a young girl of fourteen years old, and a con- 
current teſtimony of her mother and father, and ſome other relations. 
The antient man, when he came to his defenſe, alledged that 6 
it was true the fact was ſworn, . and it was not poſſible for [ m ] 
him to produce witneſſes to the negative ; but yet, he ſaid, his very 
age carried a great preſumption that he could not be guilty of that 
crime ; but yet he had one circumſtance more, that he believed would 
_ ſatisfy the court and the j jury, that he neither was nor could be guilty 3 
and being demanded what that was, he ſaid, he had for above ſeven 
years laſt paſt been afMlited with a rupture ſo hideous and great, 
that'it was impoſſible he could carnally know any woman, neither 
had he upon that account, during all that time carnally known his 
own wife, and offered to thew the ſame openly in court ; which for 
the indecency of it I declined, but appointed the jury to withdraw into 
" ſome room to inſpeCt this unuſual evidence; and they accordingly 
did ſo, and came back and gave an account of it to the court, that 
it was impoſſible he ſhould have to do with any woman in that kind, 
much leſs to commit a rape, for all his bowels ſeemed to be fallen 
down in thoſe parts, that they could ſcarce diſcern his privities, the 
rupture being full as big as the Crown of a hat, whereupon he was 
acquitted, 
Again, at Northampton cs, | befort one of my brother juſtices 
_ upon the Nz/7 privs, a man was indicted for the rape of two young 
girls not above fourteen years old, the younger ſomewhat. leſs, and 
the rapes fully proved, tho? peremptorily denied by the priſoner, he 
vas therefore to the ſatisfaCtion of the judge and jury convicted ; but 
before Hudgment i it was moſt apparently Glcovered, that ir was but a 
malicious 
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malicious contrivance, and the party innocent ; he was therefore res 
prieved before judgment. | b 

I only mention theſe inſtances, that we may he the more caution, 
upon trials of offenſes of this nature, wherein the court and jury may 
with ſo much eaſe be impoſed upon without great care and vigilance; 
the heinouſneſs of the offenſe many times tranſporting the judge and 
jury with ſo much indignation, that they are over haſtily carried to 
the conviction of the perſon accuſed thereof, by the confident teſti mony 
ſometimes of malicious and falſe witnefles. | 


Sce q. Black, Com. ch, 15. page 210215, Burn, Tit. Rape, r Hawk, P, C, 108, Poul. 
ton de pace Regis 134. a, 


[637] RNA. 


Concerning the felony de uxore abduQti five rapti cum bonis viri, 


ſuper flatutum Weftm. 2. cap. 34. 


\ HE words of the ſtatute ares, De mulieribus abdu#tis cum bonis 
A wirorum ſuorum habeat rex ſeftam de bonis fic aſpartatis. 
This part of the ſtatute hath affinity with what goes before in 
the ſame ſtatute concerning rape ; and tho this learning hath been long 
antiquated, -yet it is of uſe to be known. 
If a wife goes away of her own conſent with another man, an 
takes with her the goods of the huſband, this ſeems to be felony neither 
in the man nar in the wife, tho Dalt. cap. 108. p. 266. {a} takes; 
to be a felony in the man that takes her and the goods; but it is 
a treſpaſs, for which at common law the huſband may have an action 
of treſpaſs, quare uxorem ſuam cepit & abduxit cum bonts viri. 6 
But if A. takes the wife of B. againſt her will with the goods of her 
huſband, but doth not aQually raviſh the wife, it is felony as to the 
goods, for which the party may be indited; but as to the taking 
away of the wife it is but a treſpaſs, for which the huſband may 
have his aQtion of treſpaſs at common law, quare uxorem ſuan 
rapuit & eam cum bonis & catallis ad valent”, &c. abduxit & adhuc 
detinet, and in that aQtion ſhall recover damages for the taking of bis 
wite and goods at common law. 


(2) New Edit, þ. $08 But 
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| But it ſhould ſeem, that he might have his aCtion grounded upon 
the ſtatute of We/ime2. which differs only in this from a treſpaſs at 
common law, 1. "That the treſpaſs at common law is pone per vadios, 
&c. but this is attaches, 14 H. 6.92.6. Again, 2. The writ at 
common law 1s general, but this upon the ſtatute concludes 
contra formam ſtatut;, quod vide Fitz, N. B. 89. 9 H. 6.9. a. [938] 

But without queſtion, if the wife were aCtually raviſhed and the 
goods taken, this aCtion lies for the huſband, and he ſhall recover 


damages for the rape as well as the goods, tho the wife were dead 
or divorced after the rape. 44 Afiz. 13. 41 E. 3. Aion ſur Jo: 


quite 3T.: 


And it ſeems ſach an often Was RIPE in the nature of an 
appeal of rape and robbery grounded upon the ſtatute of J/e/tm. 2. 

And by the antient law {the. defendant being convicted in a writ | 
founded upon this ſtatute, as before, was to have judgment of death, oy 
which appears moſt evidently by the ordinance of parliament, Rot. 
Parl. 8. E. 2. M. 3. and afterwards ſent by A7::t:mus into the king's 
bench, 7: 11 £. 2. Rot. 4. London, which recites, that in ſuch caſe 
the defendant was not bailable, Eo quod idem implacitatus, fi hujuſmods 
tranſgrefſione convittus Fuiſſet, ſuſpen/iont adjudicari deberet, and there- 
fore provides, that the defendant, if of good fame, ſhall be bailed. 

And according to this are the books 13 4s. 5. 15. E. 3. Utla- 
parie 49. Coron. 1292. 18 FE. 3.32. a. and a caſe of a vicar cited to be 
13 E. 9. who had his clergy in this caſe, but it ſhould ſeem it was in- 
tended, 1. When a rape was aCtually committed, wide 44 Affiz. 13. 
and 2. When the action was grounded upon the intuin, ng not 
barely at common law. 

But the law hath been long diſuſed to give a capital judgment upon 
this writ, and in proceſs of time nothing, as it ſeems, was recovered 
but damages, tho the writ were brought upon the ſtatute, for rapuit 
k now intended of a ſimple taking. 9. El:iz. Dy. 256. b. 2 Car agfes, 
435. ſuper We/tm. 2. cap. 34. 43 E. 3. 23. a. 

And it ſeems the law was accordingly taken, for the ſtatute .of 6 
R. 2. cap. 6. gives an appeal to the huſband for the rape of his wife 
1n ſome caſes, which:it needed not have dane, :if by the law, as it was 
then uſed, the huſband might upon ſuch a writ convict the party, and 
_ Obtain judgment of death againſt him, 

And beſides, it was very inconvenient, that :in a givil 9 
action formed for damages, and that wanis the material [63 
| ter ms 
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terms of law. to expreſs a felony, (namely carnaliter cognovit and fe. 


lonice } judgment of Grath ſhould be > given, and-ſo this courſe Expired 
of -itfelf. 


CHAP. LX. 


Of felany by purveyors taking victuals ihaa warrant. 


Y the ſtatute of Articul3 ſuper ", TORY cap. 2, 'Ttis enacted, $S; 

nul face priſes ſans garrant, & les emport encountre volunt de tee 

tut, a qe les biens font, foit maintenant arreſt per le vill, ou le priſe fſerra 

fait, & ameſne al prochein gaol : Et ji de ceo ſoit attaint, ait fait bY 
Yrs conie de laron, fi la quantite de biens le demand. 

Tf X. having no commiſſion take goods by pretenſe of a ooleiiBen 
as purveyor, and the party not knowing that he hath no commiſſion 
Fell and fuffer him to take 1t, yet this is felony ; but if the owner 
| knew he bad no commiſſion, and yet willingly fell it to him as a pur. 
 veyor, and he take and carry it away, this is not a carrying away 
againſt the conſent of the owner to make a felony within this ſtatute. 
"2 Co. ' Inflit. p. 546. ſuper Articults, cap. 2. " 

' ®'This point of felony is confirmed by the — of 1s ©. 3. 4 1. 
and 4 E. 3, cap. 4. 

' Afterwards by the ſtatute of 5 E. 3. cap. 2. wg 25, F. 3, cap. 1. 
« If a purveyor ſhall take goods above the value of twelve-pence 
« without teſtimony and appraiſement of the conſtable, or without 
a tallies given, this is alſo felony, 

Ki Clin o] Again, by the ſtatute of 25E, 3. cap; ; If a. purveyor 
* take ſheep and their wool betwixt Ea/ter and \ 5 emma 
'* it is felony,” if he ſhore them at his own houſe. —=» 

Again, by the ſtatute of 36'E. 3. cap. 2. *.If any. purveyor take 
© goods or carriage, ofherwiſe than 1s contained in, they com- 

« miſhon, it is felony. LI 14 | 

But in all theſe felonies the offender is ; not. ouſtedo clergy but 
he ſhall have it: vide Co. P. [OST 2 OS One 
But theſe aQts of parliament: and the coaaihnnt; of purvey ors 18. 
now out of date, becauſe by the ſtatute of 12 Car.*2. cap. 24, all ey | 
veyance 1 is taken away. 


| ' Only 
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' Only by two ſubſequent aQs, namely 13 Car. 2. cap. 3. and 14 
Car. 2. cap. 20. there 1s a ſpecial purveyance of carriage ſettled for 
the king's houſhold, and for the navy and carriage of ordnance ; but 
the ſtatute of Articul: ſuper cartas, and the other ſtatutes making fe- 
lony 1n caſe of undue purveyance do not concern this new eſtabliſhed 
purveyance, becauſe ſettled in another way ; ; and therefore I ſhall ſay 
no more touching this matter. : 


CHAP, IXL 


| Cries the new felonies enaded in the times of E. 2. E. 3. and 
R. 2. 


N the times of thoſe kings there were but few new felonies enated 
other than thoſe touching putyeyors; whereof i in the former 

_ Chapter. - 

© By the ſtatute of 1.9. De frangentibus priſenam, the law was 
ſettled in that point, whereof I have ſaid ſufficient ſupra, cap. 54. 

By the ſtatute of 14 E..3. cap. 10. © If a gaoler or under keeper | 
« by too great dureſs of impriſonment, and by pain make , 

« any priſoner in his ward to become an appellor againſt [6 4" ] 
* his will, and thereof be attaint, he ſhall have judgment of life and 
«* member, 

Theſe words'in any aft of parliament Eit Judgment de vy & member - 
create a felony. 

"This aCt extends to a eagles de fadto, tho he be not a gaoler de jure. 

The offender hath the. benefit of clergy : vide Co. Pa C. Ps 29. 
| p- 91. touching this felony. 

By an at Rox, Par. 17 E. 3. n. 15. but not printed, the importa- 
tion of falſe and evil money 1s prohibited under pain of life and mem-. 
ber, and the exportation of coin or bullion prohibited under pain of 
forteiture, and if the ſearcher be of confederacy with the porn; it 
15 enaCted to be felony in'the ſearcher. 
 Eitbe faid this at was needleſs tv make i importation of falſe 1 mo- 

ney felony, becauſe declared treaſon by the ſtatute of 25 EZ. 3. the 
auſwer is obvious, By the aCt of 17 E. 3. before-mentioned licence 

T0 was 
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was granted to Dutch merchants and others to import their own coin 
ſoit were as good as flerlmg, and that, if they pleaſed, the merchants 

might trade between themſelves with that foreign money ; and it was 

neceflary in reſpe& of that foreign money to impoſe a new penalty 

upon the importers of falſe money of that kind, becauſe that foreign 

coin was not within the ſtatute of 25 E. 3. 

But this ſeems to be but a temporary law durieg that ſpecill inter. 
courſe between the Englifi and Dutch, and beſides by ſubſequent 
ſtatutes the penalty of treaſon is annexed to the importation of coun- 
terfeit com made | current by proclamation: quod vide ſupra, cap. 20. 
p. 225. 

By the ſtatute of 27 E. 3. cap. 3. of the ſtaple, the exportation of 

|  wools, wool-fells, leather or lead by any Englih, Iriſh, or Welch- 
_ man, 1s prohibited under pain of-loſs of life and member, and for. 
 feiture of lands and goods /a), but this was repealed by the ſtatute of 
36 E. 3. cap. 11. whereby it was enacted, that merchants denizens 
may paſs'with their wool as well as foreigners withont being reſtrained, 
[ 642] But yet this was not full enough, and therefore by the 
* © ſtatute of 38 E. 3. cap. 6. there was a fuller repeal of the 
ſtatute of 27 E.'3. as'totthe point of felony, yet the-farferture of lands 
| and goods-continued upon merchants :denizens, and :ihe ftatute of the 
ſtaple was confirmed-inall points iby 38 .E. 3. cep. 7. 
But by'the ſtatute of 43 E. 3.-cap. 1.ithe ftaple of Calais was abo- 
| liſhed, yet 'by 14 R.'2.-cap. 5, cexportation-of wool, wool-fells, lea- 
| ther -and lead -are prohibited ito -denizens under pain of forfeiture 
of them. 
By the ſtatute 'of 21-E. 3. ae proviforibus, 'cap. 5. ingrofling of 
Gaſcoign wines made felony, but that my _— by the ſtatute 
37 'E. 3. cap. 16. | 
_ . So: that+theſe ſtatutes ſtand now aces. 
But yet by the ſtatute of 18 7. 6. cap. 15. the carrying of wool or 
wool-fells-out of the realm'to other-places than to the ſtaple. of Calass 
without the king's licence is felony, 6x05Pts wools carried to :the 
_ Kreights'of -Aforocco. = | 
 This'Ratute is ſuppoſed by my. Jord Coke, 'P..C.. cap. 32 tobe n 
OW force, but that being doubted, becaufe'the taple of Calais'then in ule 
; hath been long 'ſince aboliſhed, -a new proviſion and a better-1s made 
| by aQts of this preſent parliament (5). 


: (a) Co, P; C. p. 95: (6) 122 Cor, 2. cap. 32+ 13 & 14 Car, 24 _—_ 
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But whether that aCt be in force or not, the offender was not there- 
by excluded of the benefit of clergy. | 
By the ſtatute of 34 E. 3. cap. 22. the concealing and taking away 
of an hawk was two years impriſonment ; but by the ſtatute of 37 E. 
3. cap. 19. the ſtealing of a OE, tercelet, lanner, or laneret is 
made felony. 

See the commentary Co. P. C. cap. 34. where it is bland that this 
a& extends only to faulcons, and thoſe of that kind. 

The proof intended by this aCt 1s not ot by j jury but by circumſtances, 
as varvels, Wc. 

The offender is within benefit of clergy. 

As to the laws in the time of Richard Il. | 

6 R. 2. cap. 6. concerning the puniſhment of rape, de quo ſatis, 
cap. 58. 

11 R. 2. cap. 8. of purveyors, de quo ſupra, cap. 60. 

| By the ſtatute of 13 R. 2. cap. 3. © If any man bring . 

& or ſend into this realm or the king's power any ſummons, [643] 
« ſentence or excommunication againſt any perſon for the cauſe of 
« making motion, aſſent or execution of the ſtatute of proviſors, he 
| « ſhall be taken, arreſted, and put in priſon, and forfeit all his lands, 
© tenements, goods and chattels for ever, and incur the pain of life 
« and member ; and if any prelate makes execution of ſuch ſummons, 
« ſentence or excommunication, his temporalties ſhall be taken and 
« abide in the king's hands till due redreſs made. 

« And if any perſon of leſs eſtate than a prelate makes ſuch execu- 
« tion, he ſhall be taken and arreſted and impriſoned, and make fine 
« and ranſom by the diſcretion of the king's council. 

The bringing 7 of bulls of this nature is againſt the common law, 
and ſometimes antiently puniſhed as high treaſon, Vide Co. P.C. Cap. 
36. & libros 1bz. 

But now by the ſtatute of 13 Elie. cap. 2. . the offenſe as well in the 
bringers 7, as executors of theſe bulls, &c. is made high treaſon, as 
well in perſons ecccleſiaſtical as temporal. 

| There is nothing elfe in theſe kings reigns that enaQts a new felony, 
only ſome ſtatutes dire&ing the proceſs and juriſdiction, wbereby fe- 


lonies may be tried, as 13 R. 2, cap. 2% of. the conſtable and 
marſhal, We: | 


CHAP. 
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CHAP. IXIL. 


Concerning the,new felonies enated in the times of H 4. H. 5. H. 6 
bs - A | RE 


TD Y the ſtatute of 5 #. 4. caps 4. it 18 ordained, « That none from 
« thenceforth ſhall uſe to multiply gotd or filyer, nor uſe the 
« craft of multiplication, and if any do, he ſhall incur the pain of 


« felony in this caſe (a). 


And the reafon of this at was not becauſe they thought the real 
tranſmutation of metals into gold or filver was feaſible, but thefeaſon 
is given in the petition of the commons. Rot. Car. 5. H. 4. n. 63. 

Car pluſers homes par colour de ceſt multiplication font faux mony a 
grand deceit du roy & damage de ſon people : vide tamen Co. P. C. cap, 


_ 20. diſpenſations granted to particular perſons by 34 & 35 H. 6. for 
the uſing of this art with a no7 ob/ante of the ſtatute of 5 H. 4. 


The offender is to have his clergy. 
And altho the ſtatute mentions not acceſlaries before or after, yet 


this ſtatute making the fact felony doth conſequentially ſubject acceſ- 


faries before and after to the penalty, tho this be made a quere. Dy. 
88. in Eder's caſe; yet it ſeems now ſettled according to the opinion 
of my lord Coke, P. C. cap. 20. that there may be acceſfaries to this 


new felony before and after. 


[645] 
ſed is enaQted to be felony. 


By the ſtatute of 5 Z. 4. cap. 5. cutting the tongues or 
putting out the eyes of the king's ſubjeCts of malice prepen- 


\ This was extended to other diſmembring, as cutting offears,” by 37 


(a) The offenſe prohibited by this a& 
Was not the extrafting gold or filver out of 
lead or bther metals, which is now known 


by the name of refining, for that is not the 
multiplication of gold or filver, but onl 


a ſeparation thereot from the coarſer metal, 
but the deſign of the aR was to prohibit 


the tranſmutation of one metal into ano- 


ther, which was pretended to be done by 


the philoſopher's ſtone or elixir, whereby 


eat numbers were bubbled and cheated ; 
| however, becauſe ſome perſons were 
(groundleſly) afraid to exerciſe the art of 
ſmelting and refining metals, leſt they 


| Hhould tall under the penalty of this ſtatute, 


H. 8, cap. 6, but by an aQ of this preſent parliament /6) this and 


it was therefore repealed by 1 Y, & M: 
cap, 30. provided that the gold or filver 
extratted . by the ſaid. art be carried to 


' the Tower of London for the making of 


monies, and be not otherwiſe diſpoſed of. 
_ (5) 22 & 23 Car. 2. whereby the cutting 


out or diſabling the tongue, putting out an 


e, ſlitting the noſe, cutting off a noſe or 
lip, cutting off or diſabling any limb or 
member, if done with an intention to , 
maim or disfigure, is felany without bene- 
fit of clergy z upon this\ftatute Coke and 


| Wodburne were convilted and executed for 


fitting the noſe of Mr. Criſpe, 8 Geo- 1+ 
See State Tre Vol. VI. p+ 212, 
| ſome 
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ſome other ds are made felonies out of the benefit of the 
clergy- | NS 

By the ſtatute of 3 2. 5. cap. 1. & if any perſon do make, buy, 
« coin, or bring into the kingdom Galli-half-pence, Suſkins or Dod- 
« þjns, to ſell, or put them in payment in this realm, it is felony. 

And by the ſtatute of. 2 . 6. cap. 9. If any man pay or receive 
the money called Blanks, it is alſo felony ; but both theſe are within. 
clergy, and by the whole diſuſer of there coins theſe ſtatutes are of 


little uſe. 


By the Ratute of 3 WY. 5. cap. 3. it is enacted, © That procla- | 


- « mation ſhall iflue, that all Britons depart out of the realm before 
« the feaſt of St. Fohn Baprift next, upon pain of loſs of an and 
« member. 

But this was but a temporary law and expired. 

By the ſtatute of 3 H. 6. cap. 1. it is enated, © That no congre- 
6 ' gations Or confederacies be made by maſons in their aſſemblies, 
.« whereby the good order of the ſtatute of Labourers is violated; 
*« and they that cauſe ſuch aſſemblies to be holden, ſhall be adjudged 
& felons. © 

But the ſtatute of Labourers being repeald by the ſtatute of 5 Eliz. 
cap. 4. this law is conſequentially repeald. Co. P. C. cap. 35. þ. 99. 

By the ſtatute of 8 H. 6. cap. 12. it is enafted, © That if any 

« record or parcel of the ſame, writ, return, panel, proceſs, or war- 
 *% rant of attorney in the king's courts of chancery, exchequer, the 
« one bench or the other, or in the treaſury, be willingly ſtolen, 
* taken away, withdrawn, or avoided by any clerk, or by any other 
« perſon, by cauſe whereof the judgment ſhall be reverſed ; 46 
* that ſuch ſtealer, taker away, withdrawer, or avoider, [646] 

y their procurators, counſellors, and abetters thereof indicted, and by 
_ © proceſs thereupon made, duly convict upon their own confeſſion, 
* or inqueſt thereupon' taken of lawful men, half whereof ſhall be 


* of men of any court of the ſame courts, and the other half of 


* others, ſhall be judged for felons; and that the judges of the ſame 
* courts, or of the one bench or the other, have power to hear and 
« determine ſuch defaults before them, and thereof to make due pu- 
* niſhment, as is aforeſaid. | 
In the conſideration of this ſtatute, it will be cvirvenient to examine. 
1. How the law ſtood in reference to the matters aboveſaid before this 
act made. 9. What is the import of the ſeveral parts of this att, 
Vor, I, | O 0 ; At 


Pg 


0 R 


£6 


of $E. 1, (6) 
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At the common law, the undue raſure, or embezzling of a record, 
was a great offenſe, for which even a judge himſelf was puniſhable 
by fine and impriſonment. 2 R. 3.10. Hengham a judge was fined 
eight hundred marks for raiſing the record of a fine of thirteen ſhi. 
lings and* fqur pence impoſed upon a poor man, and reducing it to 
ix ſhillings and eight pence. (c) | 

By the ſtatute of Weſtm. 1. viz. 3 FE. 1. cap. 29. it is enaQed, 
© That if any ſerjeant, pleader or other, do any manner of deceit or 
colluſion to the king's court, or conſent to it in the deceit of the 
court, or to beguile the court or the party, and be thereof attaint, 
he ſhall be impriſoned for a year and a day, and from thenceforth 
* ſhall not be heard.to plead in that court. | 
| And if he be no pleader, he ſhall be impriſoned in like manner, and 


«6 


cc 


Lay . 


If the treſpaſs requires greater puniſhment, it ſhall be at the king's 


pleaſure. 4) LH 1.5 
ſ 647] Upon this aCt it was that Robert de Grefhope a common 
wn attorney was impriſond for a year and a day, and baniſhed 
the court of common pleas, for embezzling a part of a record, viz. 
T. 19 E. 1. Ret. 51. in dorſo, C. B. mentiond in Co. P. C. cap. 19, 
P. T1. vide f/imile, H. 22 E. 1. Rot. 33. tm dorſo. Cant. Coram 
Rege. (*) | DIE EE 
7.5 E.3 Rot. 13. in dorſo. Rex. B. R. Thomas of Carleton con- 
viEt of the raſure of the word et in a writ, is committed to the mar- 
ſhal, & inhibitum ef? ei, ne amodo deſerviat in officio ſive ſervitio vice- 
com”, periculo quod incumbit, and this it ſeems was upon the ſame act 
If a clerk had made a miſcntry of record, the judge, before whom 
it was, might, ore tens, reQtify that miſentry, tho a conſiderable time 
ater. >= 
M1. 24 E. 3. Rot. 41. Kanc. Rex. it was preſented before Richard 
de Kellefhull, and his fellow juſtices of oyer and terminer, 18 E. 3. 


(6) Hengham was a judge in the reign  (#*) This was the caſe of Giles de Berton, 


| of Edvard I, and his gne was employed who was convi, eo gq!0d /cienter procuravit 


for building a clock-houſe at Weſtminſter, emiſſionem dici in proceſſu & recordo corar 
and furniſhing it with a clock, which made juſturiariis de banco, quod coram rege wenire 


- Southcot (one of the judges of the king's fecit; on account of which omiſſion the 


beoch in the. reign of queen Elizabeth), judgment of the court of common pleas 
when preſt by the chief juſtice to conſent had been reverſed, pro decep:ione predifla 
to a raſure of the roll, ſay, that he would cemmittitur mareſcallo, & poſtea finem fecit 
not .d9,it,. for be meant not to build a clock» cum domino rege pro 10 ſolidzs, 


bouſe. Co, ÞP.C. þ. 72. *  (e) It does not appear from the record, 
: (4 "2 Co: Inftic. 213, 2 4... whether the judgment was grounded ob 
y.. Fs IE. | Katute 3 Z, 3, or on the common law- 
(ho Rk. 2g 60 Zopain E that 


* = 
p 
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that one IWarefi us atte Capele had treſpaſſed in the free warren of the 
earl of Huntingdon, and the abbot of Bartel, and he was convicted 
by his own confeſſion, and the clerk had entred the fine ten ſhillings. 
The record being ſent into the king's bench, Richard de Kellefhult 
came into court, & 7nſpedto rrrotulamento, ſaid, Quid clericus ſuus 
fnem illum ſurreptive & contra recordum ſuum intravit, & dicit quod 
fints 1lle afſeſſus fuit per ipſum & ſocios ſuos pro quolibet articulo ad decem 
libras, & ſic finis ejus guſdem Warelli ſummatus uit ad viginti libras, 
& illud expreſs? ore tenus hic recordatur; and prayed for the king, quia 
finis ille ſecundim recordum ſuum. intretur in rotulis extraforum, and 
it was accordingly entred ; ſo that a judge of record is as it were a 
living record, and controuls the entry of the clerk. 
| In the time of Richard II. there happened two great complaints 
againſt the judges and clerks for the miſentry of a record: the one 
Rat. Par. 1 R. 2. pars 1. n. 51. for the Iady Spencer, *o,c68 3} 
pleaded to a Quare Impedit brought againſt her by the king ; © 64 
but at the end of Trinity term laſt, the record of her plea was raſed 
in a material place to her great diſadvantage, and the judges refuſed 
to amend it, becauſe after the term : the anſwer was, 

Tiel plee come tes juftices voillent recorder qe ent eftoit pledez, fait de 
novel entre en le lieu de la raſure, nient contreſteant qe le terme, en gel 
le dit plee Fuit pled, ſoit ja paſs, & rey vort ge celut, qe fiſt la raſure, 
foit puniſh pur ſon malfait. | 

The other was Rot. Par, T R. 9. pars 2 . 2. 20. at the complaint 
of the prior of Mountague, That whereas in a writ of right brought 
againſt him he prayed in aid of the king, and was ouſted of aid by | 
tne court, who entred que/itum eff a Priore, fi quid, &c, the judg- 

ment that was given was didum c/? Priori, quod reſpondeat fine auxilia; 
and accordingly the judges came into parliament and agreed, that 
new entries ſhould be made, as was deſired by the prior, and there- 
upon the prior brought a writ of error in parliament upon the record 
ſo amended. 

Theſe occurrences did the next parliament following, viz. 8 3 R. 2. 
draw on the aCt of 8 R. 2. cap. 4. againſt the raſing of records, and 
as falſe entring of pleas, whereby it is enaCted, ** That if any judge 

' or clerk be of default (ſo that by the ſame default enſueth diſhe- 
$* riſon of any of the parties) ſufficiently convict before the king and 
* his council, in that way that the king and his council ſhall deem 

* reaſonable, within two years after the detaul; made, &s. he ſhall 


OT * b 
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<« be puniſhed by fine and ranſom at the King's will, and ſatisfy the 
1) party. 

Thus this a& ſettled it, and fo it Moods till 8 F. 6. bue | in this a& 
there occurred ſome inconveniences. 1. 'The way of trial before the 
king and council was difficult and inconvenient, 2. The puniſh- 
ment as to the clerks ſeemed too ge 3, It did not meet with 


the inconveniences of ſtealing records. 4. It was found of great in- 


convenience to the due adminiſtration of po for the .judges have 
often occaſion upon their own memory of the record, and ſome- 
times upon examination, to reCtify undue entries, and were 
(6 49 ] required in ſome caſes to amend the miſentries, or ſmall mi. 
takes i in records by the ſtatute of 14 E. 3. cap. 6. and other ſtatutes, 
which could not be done without raſures and alterations of the record 
and roll, | 
To remedy the latter of theſe 1 inconveniences in the beginning of 
this very ſtatute of 8 FT. 6. cap. 12. and farther by the ſtatute of 8 H. 6. 
cop. 15. a liberal power is given to the juſtices to amend records, in 
the purſuance of which power they were by theſe a&ts of 8 H.6. 
protected againſt the dangers and ſeverity of the at of R. 2, 
And then this a&t proceeds to inflit puniſhment of felony againſt 
clerks and others, that willingly avoid records, &c. which penal law | 
did not at all extend to judges upon three apparent reaſons. 1. Be- 
cauſe by this very law, judges had power upon examination to amend - 
records. 2. Becauſe the judges of the ſeveral courts are made the 


judges to hear and determine theſe offenſes. And, 3. This clauie 
| not mentioning judges (as that of 8 R. 2. did), but beginning with 


clerks and -other perſons, judges ſhall not be included, who are fu- 
perior officers, upon the reaſon given in the 2 C9. Rep. caſus a1 chi 
ep1/cope Cant”, and AT it 1s agreed by my lord Coke, P.C. 
cap. 19. þ. 72. 

Now I come to the conſideration of the ſtatute itſelf, wherem my 
lord Coke, P.C. cap. 19. hath made a full collection, to which I can 


add little, 


1. It extends only to the four great courts of //: -Atrinfler and not 
to inferior courts. | 

But as to the Engli/h part of the coutt of chancery, it extends not, 
becauſe as to the Englr/h proceeding it is no court of record. | 

But yet it ſeems it doth extend to thoſe proceſſes, that iſſue out of 


tine court under the great ſeal, mw ney be proceſſes iti order t6 the 


» 


. % Englifk 


| 


Engliſh proceeding, as ſubpena's, attachments, commiſhons to ex- 
_ amine witneſſes, becauſe theſe being under the great ſeal, are matters 
of gn ; 

. The Treaſury is added, which doth not only extend to the re- 
Mr of the treaſury of the courts of king's bench and common 
pleas, but alſo to the records in the receipts of the exche- ] 
quer, under the cuſtody of the treaſurer and chamberlains 
of the exchequer : and alſo to the records in the Tower, and in the 


chapel of the rolls, yea, and the records im the cuſtody of the clerk. 
of the lords houſe in parhament, (but not to the journals,) for thoſe 


are the king's treaſuries of records of the higheſt moment. 
3, The offenſes mentioned are four, ſtealing, carrying &way, with 


drawing, or avoiding ; and this laſt word avoiding 1s Comprehenſive, 
for it extends to raſing, cutting oft, clipping, yea, and cancelling 2 


record, 

4. But theſe muſt be done voluntarily, as well as felonice, and both 
theſe words muſt be contained in the indictment upon this ſtatute. 

A raſing or cancelling of a record by the order of that court in 


whoſe cuſtody the record 1s, is no felony in him that doth it, nor in 
the court that commands it, for the court hath a ſuperintendence, as 


m over the record as over the clerks. 
. It extends not to judges for the reaſons before given.' 


6. It muſt be ſuch an embezzling or avoiding of the record, by 


i whereof a judgment is reverſed, and therefore it extends only 
to judicial records in. any of thoſe four courts or treaſuries, be the 
judgment m a caſe criminal or civil. 

And therefore it is equally an offenſe againſt this ſtatute whether 
the avoiding, &c. be after judgment given or before, in caſe judge 


mert be given after the offenſe ; and it is held, that an outlawry, tho 


1t be per judicium corenatorum, is a judgment within this ſtatute, 

It the judgment be not actually reverſed by inch embezzling, &. 
yet if 1t be reverſible by reaſon thereof, it is within this fatute, 
2 R. 3. 10. 

And it extends not only to a reverſibleneſs by writ of error, but a 
_ reverlibleneſs or avoidableneſs of judgment by plea, by reaſon of fuch 
embezzling, &c, is within this ſtatute, 2 R. 3. 10. 


But what if the offenſe of embezzling, avoiding, or rafing, be 


ſuch as goes in affirmange of the judgment, and makes it good, 
()o3 which 


| 


oF 
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which otherwiſe were reverſible, if it ſtood as before that offenſe 
committed ? tho this in ſome caſes be puniſhable by the court as a mif.. 
demeanor in the clerk, yet it ſeems not felony within this a, 

And the common practice at this day 1s, if the Yenire facias or 
Diftringas be erroneous, and would make the judgment erroneous, if 
filed, but being not filed, 1s aided by the ſtatute of 18 Eliz. cap, 14. 
the court never compels the cletk to tile ſuch writs after verdiQ, 
much leſs puniſhes them for not doing it. « 

But if A. B. be ſued by the original to the RT and outlawed, 
and afterwards the ex:gent is made C. B, and the original is alſo made 
C. B. to make all agree, this is felony as well in the clerk that rafeth 


the original, as him that raſeth the exigent. 2 R. 3. 10. 


7. 1f the offenſe riſeth in two counties, then it 1s Giſpuniſhable. 
2 R. 3. 10. 
_ 8. The tral is to be one e half by the clerks of the court, and the 
—_ half by others. AM 

- The judges of the court of the one bench and the ole are by 

My ſtatute enabled to hear and determine it without any other com- 
miſton, and each of theſe courts have a concurrent juriſdiction, and 
where it firſt begins there it is to proceed. 

_ So that it ſeemeth, if the offenſe were in the record of the king's 
bench, the juſtices of the common bench may hear and determine the 
offenſe, if it be there firſt indicted. 

This power 1s to hear and determine ; the conſequence whereof 1s, 
that -1t enables theſe reſpeCtive courts to take indiftments of theſe of- 
fenſes; this, tho it be intrinſical to the court of king's bench, (for 
they ſwear a grand inqueſt and take indictments "oy term,) yet it 
IS a new power in the common bench. | 

And altho the trial of the offenſe is to be a party-jury of i 
and others, yet the indictment may be taken either of clerks alone, 


_ or of foreigners alone, or of both, for it is _, the trial that is to be 


by a party-jury. 


: In the caſe of Danby and others, 2 R. 3. 10. theſs points 
[652] 


were reſolved upon this ſtatute, 1. If the offenſe be entirely 
committed in the county where the court of king's bench or com- 
mon pleas fit, it may be tried, heard and determined by either court 
without a ſpecial commiſſion, for the a&t of parliament is a com- 
mifton. 2, If it be committed entirely in a foreign county, Or be 


committed 1 1n the county where the court ſus, and then the court re- 
0 | | move 
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move into another county, it muſt be heard and deteriazngd in the. 
county where the fart was committed, and cannot be indicted, heard 
or determined 1 in another county than where it was done. 3. That 
therefore in that caſe there muſt be a ſpecial commiſhon to the juſtices 
of the one court, or to the juſtices of the other, to hear and deter- 
mine the offenſe in that other county, and then they may there take 
the inditment and try the offender by a party-jury according to the 
at; but it ſeems, if the indiftment be taken by virtue of fuch com- 
miſſion, it may be removed into the king's bench by Certorar, if 
indicted before them, and rhen tried according to the direEtion of the 
at. 4. If the offenſe were committed in London, where, by privi- 
lege and charter of the city. the mayor 1s to be one in commithon 
and of the quorum ; yet in this caſe the mayor muſt not be named in 
the commiſſion, but only the juſtices of one of the courts. 5. If the 
offenſe be mixt, and partly in 47:ddle/ex, where the court ſits, and 
_ partly in London, or any other foreign county, the felony is diſpu- 
nithable, and ſo it remains at this day, notwithſtanding the ſtatute of 
2&3 E. 6. cap. 24. 6. But yet in this caſe the offender committing 
part of the offenſe in Middle/ex, may be indited of miſpriſion of fe- 
lony in M:dd/e/ex, or committing part of the offenſe in London, may 
'be indited of miſprifion of felony in London, and thereupon fined and 
impriſoned; and accordingly it was done by the advice of all the 
judges, and the paities fined, for every felony includes miſprifion. 

And yet obſerve, 1. The felony was one entire felony committed 
in two counties, and therefore neither enquirable nor determinable in 
one county ; for the jury of that county cannot take notice of 
part of the tact committed in another, and yet the miſpriſion [6 53] 
of that felony was inquirable and puniſhable in either county, where 
| but part of the felony was committed, and yet the jury in that caſe 
muſt take notice of the entire felony, part whereof was committed in 
another county. 2. Altho the felony it{elf is by the aft limited to 
ſpecial juriſciction and manner of trial, yet the miſpriſion of that fe= 
lony was tried by a common jury, and before the general commiffion- 
ers of oyer and terminer in the county where the offenſe was commit- 
ted. In this offenſe the offender hath the benefit of clergy. 

11 HF. 6, cap. 14. It was made felony for three years to ſhip mer- 
chandizes of the ſtaple in any creeks; but this is expired. 

18 HT. 6. cap. 15, Exportation of wools, other than to the ſtaple 
of Calais or ſtraights of Morocco, felony. Vide ſupra, cap. 61. - 
$642. & enfra. | _ __IQo+4 | 18 H. 


o 
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18 H.6. cap. 19. Soldiers departing from their captain without 


| licenſe, felony. This, together with thoſe other ſtatutes, of the 


ſame kind, as 7 H. 7. cap. 1.3 H.8. cap. 5. I ſhall refer to the 
ſtatute of 2E. 6. cap. 2. where I ſhall take the whole matter of 
ſoldiers departing into conſideration. 

28 H. 6. cap. 4. It is felony to take a diſtreſs in the counties and 
rayal ſeignories in JYajes or dutchy of Lancafter, and carry them out 
of the ſaid counties, dutchy or ſeignories, &c. ſaving for the lords of 
fees diſtraining. This aCt was to continue only five years and then 
expired. 

33 H. 6. cap. 1. If kouthald ns, after the death of their maſ. 
ter, violently and riotouſly take and ſpoil the goods of their maſter, 
and the ſame diſtribute among themſelves, upon complaint made by 
the executors, or two of them, to the chancellor, the chancellor 
with the advice of the chief juſtices and the chief baron, or two of 
them, ſhall dire writs of proclamation to the ſheriff for the offenders 


to appear in the king's bench upon ſome day certain, fifteen days at 
leaſt after the proclamation. 


_ And if he appear, he ſhall be cimpitznd to anſwer the 
fat 


t of the executors by bill or writ; but if he appear not at 


the return of the writ, after Woromangn ſo made, he ſhall be attaint 
of felony. ES | 


This ſtatute extends to one e executor, if but one, and to adminiſtra 
tors, if no executors, to a lord keeper of the great ſeal, when no 


| chancellor. 


This was a proceſs much in uſe in caſe of great offenſes, eſpecially | 
about this king's reign, to convict men fometimes in civil offenles, 
ſometimes in caſes criminal upon default of appearance at the return 


of the proclamation. Vide Stat. 5 H. 4 cap. 6. 11 H. 6. cap. 11. 


But this attainder doth not exclude the offender from clergy. C0. 
P. C. cap. 43. p. 104. 
12 E. 4. cap. 5. All wools, woolfells, morling and ſhorling of 


; Weſtmoreland, Cumberland, Northumberland, and Durham, to be 


4 ſhipped out, ſhall be ſhipped at Newcafile upon Tine, and thence to 


Calais or Mi ddleborough, there to be ſtapled and uttered, and all other 


wools, woolfels, morling and ſhorling, to be conveyed only to the 
ſtaple of Calais; if any attempt to the contrary, it ſball be felony, 
faving the king's prerogative to licenſe tranſportation elſewhere. This 
act to continue for five years only, and ſo 1t expired. N 
1 T £» 
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17 E. 4. cap. 1. If any (hall carry or cauſe to be carried out of this 
realm or Wales, any manner of money of the coin of this realm, or 
any other realm, plate, veſſel, maſs bullion, jewels of gold wrought 
or unwrought, OT ſilver without the king's licenſe, except the perſons 
diſpenſed with by the. ſtatute of 2 H. 6. cap. 6. it ſhall be felony. 

This a&t was to continue only for ſeven*ycars. Libs: 
| And by the at of 4 H. 7. cap. 23. it was re-enacted again to con- 
tinue twenty years; and by the ſtatute of 1 H. 8. cap. 13. it was con- 
tinued till the next parliament, {7 and then diſcontinued ; but by the 
a&t of-7 E. 6. cap. 6. it was revived for twenty years, and then ex=- 
pired ; ſo that at this day the exportation of gold and filver is not fe- 
1lony, but remains only under the penalty of thoſe ſtatutes that pro- 
hibit its exportation under pains of forfeiture ; for the aCt of _ out 
17 E. 3. did not make exportation felony. (Tg) And having [ 5 5] 
this occaſion I ſhall here once for all give an account of the laws in 
force againſt the exportation of money and bullion. aa 

By the ſtatute of 9 E. 3. cap. 1 None are to carry any ſterling out 
of the realm of England, nor ſilver in plate, nor veſſel of gold or filver, 
upon pain of forfeiture of the ſame, that he ſhall ſo carry, without 
the king's licenſe ; this is confirmed in ſubſtance by 38 E. 3. cap. 2, 
5 R. 2. cap. 2 _ "IIS 

By the ſtatute of 2 HT. 4. cap. 5. 1f any gold or filver be found in 
the keeping of any upon his paſſage over ſea, in any ſhip or veſlel to 
go out of any port or creek without the king's licenſe, it ſhall be for- 
teit, ſaving his reaſonable expenſes, | 

Merchants ſtrangers to lay out one half of the proceed of their mer- 


chandize upon Engli/h merchandize, and may catry over the other | 


molety. 


By the ſtatute of 4 H. 4. cap. 15. All merchants, and firangers, and 


others, that ſell merchandizes here, ſhall lay out the money thereby 
ariling in other merchandizes of England, to carry the ſame without 
carrying any gold or filver in coin, plate or maſs out of this realm, 


upon pain of forfeiting all the fame, ſaving always their reaſonable 
Expenſes, WT i 


This aQ is ſtill in force, and received a farther confirmation by the 


ſtatute of 5 Z. 4 cap. 9.9 H. 5, cap. 1. 


(7) But not as to the penalty of felony, for that is excepted in the a: 
(s) Except is the ſearcher, if be conſederated with any to export its 


2 H. 
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. 2 Hl. 6. cap. 6. No gold or ſilver to be carried out of the realm 
contrary to the former ſtatutes, except for payment of the King's 
foldiers, upon pain of forfeiture of the value of the ſum #o carried 
one fourth part to the diſcoverer, except ranſom of priſoners, Þ 
money that ſoldiers carry for their neceſſary coſts, and for horſes and 
ſheep bought in Scotland. K9:-2 

_ 3. H. 7. cap. 8. All foreign merchants ſhall employ their money 
received in ports, &:c. upon merchandize or commndities of this 
real, the proof to lie upon the merchant, upon pain of forfeiture of 
'afl his goods, and a year's impriſonment. This clauſe of the Qatute 
of 17 E. 4. made perpetual. 

| 3 19 H. 7. cap. 5. None to convey any coin, bullion, or 
[656], 7 
| " plate, above the value of 6s. 8d, out of this realm into Ireland, 
nor convey ſuch bullion, plate or coin into any ſhip, boat or other 
veſſel, upon pain of forfeiture thereof, and making fine and ranſom 
at the king's will. | | ms | 

| $0 theſe ſeveral ſtatutes lie in the way of travſportation of bullion 
or coin, tho the at of 17 E. 4. and. other afts making it felony are 
now expired. (}) 


. 5 0 
POEBITE SOLE WY R ot 
y _— ca 


CHAP. LXII. 


Concerning the new felonies ena#ted in the times of R. 3. H. 7, H.8. 
E. 6. and Queen Mary, 


" Find no new felony enacted in the ſhort reign of KR. 3. 

A By the ſtatute of 1 H. 1. cap. 7. © At every time as informa- 
« tjon ſhall be made of any unlawful hunting in any foreſt, park or 
« warren by night, or with painted faces, to any of the king's counct,, 
« or to any of the juſtices of peace in the county where any ſuch 

_ « hunting ſhall be had, of any perſon ſo ſuſpected thereof, it ſhall be 


b) By 13 ©& 14 Car. 2+ cape 31. The ſhould be a certificate from the lord mayor 
WF... fy Foes mone me this realm and court of aldemen of London, that _ 
is prohibited, on pain of forteiting it, and had been made before them by the "_— 
double the value; and by 15 Car. 2, cap. 7. of the ſaid bullion, and by two ow 
it is lawful to export foreign coin or bul- credible witneſſes, that the ſaid _— 
lion, provided an entry be made thereof at and every part thereof, is foreign bu wy 0, 
the cuſtom-houſe: but by 6 & 7 W. 3. and that no part thereof was the _ je 
cap. 17. and 7 & 8W. 3. cap. 19. before this kingdom, or clippings mon > 
the ſame be ſhipt, it is oeceflary there plate wrought within this kingdome 


« lawful 


| | | | 
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« ]awful to any of the ſame council or juſtices of peace, to whom 
« ſuch information ſhall be made, to make a warrant to the [657] 
« ſheriff of the county, conſtable, bailiff, or other officer 5 7] 
« within the ſame county, to take and arreſt the ſame perſon or per- 
« ſons, of whom ſuch information ſhall be made, and to have him or 
« them before the maker of the ſaid warrant, or any other of the 
« king's faid council or juſtices of peace of the ſaid county ; and that 
« the ſaid counſellor or juſtice of peace, before whom ſuch perſon or 
« perſons ſhall be brought, by his diſcretion have power to examine 


« him or them ſo brought of the ſame hunting, and of the ſaid doers_ 


« jn that behalf; and if the ſame perſon wilfully conceals the ſame 
« hunting, or any perſon with him defeCtive therein, that then the 
« fame concealment be againſt every perſon ſo concealing, felony ; 
« the ſame felony to be inquired of and determined as other felonies 
« within this realm have uſed to be; and if he then confeſs the truth, 
« and all that he ſhall be examined of and knoweth in that behalf, that 


& then the ſaid offenſes by him done be againſt the king our ſovereign 


& Jord but treſpaſs fineable, by reaſon of the ſaid confeffion, at the 
« next ſeſhons of the peace to be holden for the ſame county by the 


« king's juſtices of the ſame ſeflions to be there ſefſed ; and if any ref- 


* cous or diſobeyance be made by any perſon, the which ſo ſhould 
< be arreſted, ſo that the execution of the ſame warrant thereby be 
« not had, then the ſame reſcous and diſobeyance be felony inquitable 
« and determinable, as is aforeſaid; and if any perſon be convict of 
« ſuch hunting with painted faces, vizors, or otherwiſe diſguiſed, to 
* the intent he ſhould not be known, or of any unlawful hunting in 


* the night, then the ſame perſon ſo convict to have ſuch puniſhment, 


© as he ſhould have, if he were conviCt of felony. (a) 

My lord Coke, P. C. cap. 21. hath given us the whole learning of 
this ſtatute, v1s. 4 | | 

1. The hunting with vizors or painted faces in the day-time, 6c8 
and the hunting in the night with or without ſuch vizors, is (658] 


telony ; but the party may make it treſpaſs only, if he pleaſes: 


Dy. 50. a. 


| (a) But now by 9g Geo. t, ep. 22. (con= any deer, or rob any. warren, or ſteal fiſh 
tinued by 6 Gee, 2. cap. 37.) it is made fe= out of any river or pond, or for any per- 
lony without benefit of clergy for any per= ſon unlawfully to hunt any deer 1n the 


fon being armed with any offenſive wea= King's foreſts, &c, or maliciouſly to break 


Pons, and having their faces blacked or down the head of any fiſh-pond, whereby 
Ciſguiſed, to appear in any foreſt, chaſe, the fiſh ſhall be leſt or deſtroyed, 
* or nnlawfully to hunt, kill or ſteal Fe | 


2. It 


= __ p—_— — n= ner 
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_ 2. It doth not extend to the foreſt, e, .OT Þ "IF 
(+), nor to foreſts, parks, or Gage cope : "ing ; 
(27, | yy and not 
in right, | | 

3. The complaint may be made to any one juſtice of peace 
the council, and the warrant may be granted by any one. 

4. The warrant muſt be in writing under ſeal, and grounded upon 
an examination ſhewing a probable cauſe of ſuſpicion. 

5. When the offender is brought, he muſt be examined of the 
fact done by himfelf, and then of the fac done by others, but not 
vpon oath, - 

6. A hunting without killing is within the penalty. 

7. Tho the hunting be not felony, yet the reſcue or diſobeyance 
ts felony. : Rn | Tus” 

8. But the reſcue or diſobeyance made felony is only that which is 
done by the party, not by a ſtranger. 

And altho the party reſcue himſelf, yet if he be re-taken, ſo as 
execution of the warrant be had, it is no felony. _ , 

9. If the party plead not guilty, and is convict of the fac, it is 
felony; but if he confeſs upon his arraignment, it then becomes 
only a treſpaſs finable, tho he denied it upon his firſt examination. 

10. Itis held, that if he confeſs not but conceals upon his exa« 
mination before the juſtice, this alone makes it not felony, neithey 
can he be indicted upon this ſtatute for ſuch concealment ; but it muſt 
be.a judicial concealment, namely, if being indicted for the hunting 
he upon his arraignment conceals, then he ſhall be indifted de nova 
for ſuch concealment; .and if convict thereof, he ſhall be atraint of 
T 65g felony for concealment, tho this ſeems a difficult expoſition ; 

{c ) for upon his arraignment for the hunting he only anfwers 
to that indictment, and is not examined touching others ; and beſides, 
if he be indicted for the hunting, if there be evidence to convict him of 
the fa@, he is convict of tclony before the indiftment for canceal- 


or of 


LY 


b) As to this caſe, a remedy was pro= upon his examination before the juſtice z 
vided by. 31 H. 8. cap. 12. whereby this for after the a& had given power t0 the 
offenſe, if committed in the king's foreſts, juſtice to examine the ſuſpe&ed perſon, it 
&c. is abſolutely made felony; but that immediately adds, and if the ſame perſon 
| fatute þeing repealed by the general clauſe wvilfully conceals, &Cc. the ſaid concealment 
_ of 1 E, 6. cap. 12. a remedy was again pro- ſhall be felony; and if he” then. confeſs the 
vided by the ſtatute of 9 Geo. 1. above= truth, and all that be ſhall be examiiied t 
mentioned. | | bis ffenſe ſhall be but treſpaſs 3 the word. 

(c) This difficulty ariſes from the afore- hen Thews the time of conteſhion to be at 
faid conſtruction of the aQ, that it muſt the examination, and therefore the fog 
intend a judicial concealment, whereas the cealment likewile muſt be intended to BY 
att ſeems plainly to mean a concealment at that time, 


ment 
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ment comes; and if there be not evidence to convi&t him of the prin- 
cipal, how ſhall there be evidence to convict him of the concealment? 

11, The concealment that makes a felony, muſt be a wilful 


+ 


concealment. 

By the ſtatute of 3 H. 7. cap. 2. It is enacted, & That whereas 
« women, as well maidens, as widows and wives having ſubſtances, 
« ſome in moveable goods, ſome in lands and tenements, and ſome 
« heing heirs apparent to their anceſtors, had been often taken by 
« miſdoers contrary to their wills, and after married to ſuch miſdoers» 
« or to others by their affent, or defiled to the great diſpleaſure of 
« God, contrary to the king's laws, and difparagement of the fſaid 
« women, and utter heavineſs and diſcomfort of their friends, and to 
« eyil example of others, it is therefore o1dained, eſtabliſhed and 
« enacted by our ſovereign lord the king, by the advice of the lords 
« ſpiritual and temporal, and commons in the ſaid parliament afſem- 
« bled, and by authority of the ſame, That what perſon or perfons 
« from henceforth taketh any women /o againſt her will unlawtullys 
« that is to fay, maid, widow, or wife, that /uch taking, procuring, 
« abetting to the ſame, and alſo receiving wittingly the ſame woman 
« /o taken againſt her will, and knowing the ſame, be felony ; and 
« that ſuch miſdoers, takers, and procurators to the ſame, and re- 
« ceivers, knowing the ſame offenſe in form aforeſaid, be henceforth 
« reputed and judged as principal felons. Provided that this a& extend 
* not to any perſon taking any woman, only claiming her | 
6 : : | [660] 

as his ward or bond-woman. 

For the making of a felony within this ſtatute, there muſt be theſe 
circumſtances on the part of the woman: 1. That the maid, wife, 
or widow, have ſubſtance of goods or land, or be heir apparent, 
2. That ſhe be taken away againſt her will. 3, That ſhe be mar- 
ried to, or defiled by the miſdoer, or ſome others by his conſent. 
Without theſe three concurring, it makes no felony within this ſta- 
tute, 2 & 4 P, & MM. Dalliſon 22. 4. That ſhe be not in ward, 
or a bond-woman to the perſon that taketh her, or cauſeth her to be. 
taken only as his ward or bond-woman. Co. P. C. cap. 12. p. 61. 

In Pukwood's caſe, M. 13. Car. 1. B. R. Cro. þ. 482. 484. 488. 
492. theſe points were reſolved: 1. That if a woman be taken away | 
forceably in the county of Middleſex, and married in the county of 
Surrey, the fa&t is indi&table in neither county ; for the taking without 
the marriage, nor the marriage without the taking, make not felony. 
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2. But if ſhe were taken in the county of 1iddleſex, and carried intg 
the county of Surrey, ſo that it is a continuing force in Surrey, tho he. 
gun in Mi42leſex, and then ſhe is married in Surrey, there the offender 
may be indicted upon this ſtatute in Surrey. 3. Tho pofiibly the mar. 
Tiage ar the defilement might be by her conſent, being won thereuni, 
by flatteries after the taking, yet this is felony, if the rſt taking away 
were againſt her will {4}. 4. That if as well the marriage as the 
taking away were againſt her will, ſo that the marriage was voidable, 
yet it is a marriage de fa&o, and therefore being taken away againſt 
| her will, and alfo married againſt her will, it is felony within this fa. 
tute. 5. That it 1s not neceſſary in the indictment to ſay, that ſhe 
was taken ea intentione to marry or defile her, becauſe the ſtatute 
hath no ſuch words of e4 intentione. But farther, he marrying her 
the ſame day he took her, it muſt needs appear, that it was ed inten- 
210ne; yet theſe words, ea intentione ad ipſam maritand', are uſually 
[ 661 [ added in indiftments upon this ſtatute, and it is ſafeſt ſo to 
| do. 6. That the woman thus taken away and married may 
be ſworn and give evidence againſt the offender, who ſo took and 
married her, tho ſhe be his wife de fade. DG 
And all theſe points were accordingly reſolved, H. 24 & 25 Car. 2. 
in Brown's caſe (e), upon this ſtatute, only the indictment ran, cepit 
ea intentione ad iþpſam maritandam : the offender was convitt and ex- 
ecuted: and the reaſons why the woman was ſworn and gave evidence 
in the caſe of Brown were, 1. Becauſe the taking away of the woman 
and marrying were the ſame day, and ſhe was reſcued out of their 
hands, and the offender taken the next day, and ſo all done flagrante | 
crimine. 2. It was but a forced marriage, and ſo no marriage de jure. 
3. There was no cohabitation. 4. Concurring evidence to prove the 
whole fact. But-had ſhe freely without conſtraint lived with him 
that thus married her, any conſiderable time, her examination 1n 
evidence might be more queſtionable. | 2 
' By the ſtatute of 39 Eliz. cap. 9. Clergy is taken away from the 
principals, procurers, and accefſaries before the offenſe committed. 
By this at of 3 Z7. 1. the procurers, as well as the miſdoers them- 
ſelves, and any perſon that receives the woman thus taken away, are 
principals by this ſtatute, and ſo ouſted of clergy ; but he that recezve$ 
the offender knowingly, is only accefſary after, and not excluded | 
from clergy. | 


5M 


d) And fo it was reſolved in Swwendſen's | mentioned were likewiſe ruled, 

Cale, M. 1 Ann, State Tr. Val. V. Þ+ 468. (e) 3 Keb, 1934 T Ven, 243» ZI 

in which caſe moſt of the other points bere. Qu _ 
| | , 
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Quere, Whether tho the receiver of the woman be made principal 


' by the aCt of 3 H. 1. he were intended to be oulted of clergy by 39 
Eliz. cap. 9. 


The ſtatute of 3 H. 1. cap. 14. recites, * That foraſmuch as by 
quarrels made to ſuch as have been in great authority, office, and 


of council with the kings of this realm, hath enſued the deſtruc- 


tion of the kings and undoing of this realm, ſo as it hath appeared 
evidently, when compaſſing of the death of ſuch as were the 
king's true ſubjeQts was had, the deſtruCtion of the prince was 
imagined thereby, and for the moſt part it hath grown by the 
malice of the king's own houſhold ſervants, as now of late ſuck 
a thing was like to have enſued; and foraſmuch as by rg [662] 
the law of this land, if a&tual deeds be not had, there is 

no remedy for ſuch falſe compaſlings, imaginations, and cons. 


federacies had apaithſi any lord, or any of the king's council, or 
any. of the king's great officers in his houſhold, as ſteward, trea- 


ſurer, comptroller, and ſo great inconveniences might enſue, if 
ſuch ungodly demeaning ſhould not be ſtraitly puniſhed before 
that aCtual deed were done; therefore it is ordained by the king, 
and the lords ſpiritual and temporal, and the commons of the ſaid 
parliament aſſembled, and by authority of the ſame, that from 
henceforth the ſteward, treaſurer, and comptroller of the king's 
houſe for the time being, or one of them, ſhall have full power 
and authority to inquire by twelve ſad men and diſcreet perſons of 
the exchequer roll of the king's houſhold, if any perſon admitted 


to be his ſervant, ſworn, and his name put into the chequer roll 
of his houſhold, whatſoever he be, ſerving in any manner, office 


or room, reputed, had or taken, under the ſtate or degree of a lord, 
make any conſpiracies, compaſling, confederacies or imaginations 
with any perſon or perſons to deſtroy or murder the king, or any 
lord of this realm, or any other perſon ſworn to the king's council, 
ſteward, treaſurer, or comptroller of the king's houſe, that if it be 
tound before the ſaid ſteward for the time being by the ſaid 
twelve ſad men, that any ſuch of the king's ſervants as is above- 
ſaid, hath confederated, compaſſed, conſpired, or imagined, as is 
aboveſaid, that he ſo found by that inquiry be put thereupon to 
anſwer, and the ſteward, treaſurer, and comptroller, or two of 
them, have power to determine the ſame matter according to the 
law; and if he put him in trial, that then it be tried by other 
* twelve 
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&« twelve ſad men of the fame houſhold; and that ſuch miſdoers have 
.% m6 challetige but for malice. And if fuch miſdoers be found guilty 
** by confeſſion or otherwiſe, that the ſaid offenſe be judged felony, 
* and they to have judgment and EXecution. as felons Mtaint Ought 
_ to have by the common law. 

66 - Vide the obſervations of my lord Cote upon this a&, C;. 

[963] P. C. cap. 4. nah on the part of the offender there muſt 
be theſe qualifications, viz. 1. He muſt be the 'king's ſworn fer. 
vant. 2. His name muſt 7: in the chequer roll. 3. He muſt he 
wander the degree of a lord. 4. Tho his conſpiring with another 
not of the houſhold be an offenſe, yer he only of the houthold is 
the felon. 

' On the part of the perſon againſt whom FL confpiracy i 1s, are 
theſe requiſites : 1. The conſpiracy to murder the king; or 2, A 
lord of the realm, but yet only ſuch as is ſworn of the king's privy 
council. 3. Any other of the king's privy council, tho-under the de- + 
gree of a lord. 4. The ſteward, treaſurer, or comptrolier of the king's s 
houſe, tho neither a lord nor of the privy council, 

The power to hear and determine. 1. The ſteward, treaſurer, 
_ and comptroller, . for any two of them, have power to determine,*] 
tho the a faith, they or any one of them may inquire, 2. If a fer- 
vant of the king's houſe, ut ſupra, conſpire the death of the ſteward, 
treaſurer, and comptroller, yet they remain the only judges in this 
cauſe by this a@, tho they may take others to their afliſtance, yet 
none but they fit as judges. 3. The preſentment and trial muſt be 
only by the ſervants of the houſhold. 4. The inquiry may be by 
twelve or more, but the trial only by twelve. 5. No challenge but 
for malice. 6. The conſpiracy muſt be plotted in the king's houf- 
hold. 7. The offender is to have his clergy. 

And note, this being a new made felony, and the manner of its 
determination particularly limited, it is not determinable before any 
other judges, or in any other courts, neither in the king's bench, oycr 
_ and terminer, or gaol delivery. Quere, whether their ſeſſion muſt 
not be in the king's houſe. 

By the ſtatute of 7, 7. cap. 1. There is proviſion of felony againſt 
captains and ſoldiers abs ther ſervice ; but this It ſhall take up 


. © The words here in the MS; are, Or ſo written by hiltake; the ſenſe requiring 


' ary one or a - two of them ave p.aver to them to be as above. 
inquire, but y ſeem'plainly to have becn 7 | 


here- 
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kereafter, as alſo the ſtatute of 3 H. 8. " 5. which I ſhall tefer to 
4 ts 5 P.& M. cap. 3. 

1 come to the time of . 8. which was fruitful in en- [664] 
 afting new treaſons and new felonies, and new offenſes as +1. 
to Premunirce 

But there were two afts of parliament, that repeald as all new trea- 
ſons and miſpriſions of treaſons, ſo all new felonies enacted at any 
time after the firſt day day of the reign of Henry 8. viz, 


1 E. 6. cap. 12. Whereby it is enated, © That all offenſes made” 


&« felony by any act or acts of parliament made fince the 23d day of 
« April, in the firſt year of the reign of king H. 8. not being felony 
« before, and alfo all and every the branches and articles mentiond, 
« or in any ways declared in any of the ſaid ſtatutes concerning the 
« making of any offenſe or offenſes to be felony, not being felony 
« before ; and all pains'and forfeitures concerning the ſame, or any 
« of them, ſhall from henceforth be repealed, and utterly void and of 
* none effet. L 


1 Mar. cap. 1, Whereby i it is enhed, ” That all offenſes made 


« felony, or limited to be within the caſe of Pramunire, by any a&t 
_ * or acts of parliament, ſtatute or ſtatutes made ſince the farſt day 
of the firſt year of the reign' of king Henry 8. not being felony 
before, nor within the caſe of Premunire, and all and every branch, 
* article and 'clanſe mentiond, or in any ways declared in any of the 
* ſaid ſtatutes concerning the making of any offenſe or offenſes to 
* be felony, or within the caſe of Pramunire before, and all pains 


* and forfeitures concerning the ſame, or any of them, ſhall from. 


* henceforth be repeald and utterly void, and of none effect. 

The former of theſe ſtatutes, and alſo the latter repeald all new 
felonies enated in the time of H. 8. who began his reign April 22. 
_ 1509. and the latter of theſe ſtatutes repeald alſo the new created fe- 

Jonies in the reign of E. 6. 


But neither of theſe ſtatutes did extend to piracy or robbery upon 


the ſea, nor any ſuch aCt as concerned matter of proceedings touch- | 


ng felonies, that were ſuch before the time of FH. 8. and therefore 

thoſe ſtatutes in the time of 77. 8. that concerned clergy, ſanQtuary, 

 peremptory challenge, place or manner of trial of felons, or 

the erefting of new juriſdiftions for their trial, as that of [655] 
33 11. 8. cap. 12. for felonies in the king's court; for theſe acts were 
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| Md. cap. 18. 


/ 


not conſtitutive of new felonies, but only direQtions of the courſe of 
proceedings in caſes of old felonies. | 
Thoſe ſtatutes that made new felonies both in the time of H.s, 
and EF. 6.are therefore of theſe. kinds, vis.” [4 
1.” Such as were enacted de novo in the times of H. 8. and E. 6, 
and were never after revived or re-enaCted by any ſubſequent a& of 
pailiament : ſuch were thoſe of 31 H.8. cap. 2. of breaking the 


| heads of ponds, 'and taking fiſh, 31 FH. 8: cap. 12. and 32 H, s, cap, 


11: :ſtealing of hawks eggs, and hunting in the king's foreſts, ts: 
33-#. 8. cap. 8. of witcheraft. 33 H. 8. cap. 14, of prophecies, 
37-4. 8.'cap. 6: The burning,of a frame'of timber. 37 FH. 8. cap. 10; 


Libellous: papers charging men to have VO an 23 H.8. 


_ :J1. Breaking priſon. - 

| 2. Such as were :repeald but enafted again in EM FOOe kind, but 
with: ſome alterations, as 22 H.'8. cap. 10. concerning Egyptians, 
altered by.1 & 2 P. & M. cap. 4. .and by:5 El:z. cap. 20. 
- 3. Such as were de novo enacted to be felonies in the times of 
H. 8. and E.6.' and repeald, but re-enated again, as 22 H. 8. cap. 11. 
touching cutting of Powdike, renewed by 2 & 3 P. & M. cap. 19. 
3 H. 8. cap. 5. concerning ſoldiers, re-enaCted ina great meaſure by 
2.6. cap. 2. and 4& 5 P. & MM. cap. 3. 21 HH. 8. cap. 7. fer- 
vants embezzling their maſters goods, by 5 El:z. cap. 10. 25 H.8. 
cap. 6. concernmg buggery, by 5 El:z. cap. 17. 23 H. 8. cap. 16. 
concerning Scotchmen, ve-enaCted by 1 Eliz. caps 7. but finally re- 
peald by 4 Fac. 1. cap. 1. 
.. 4. Some offenſes were made felony by pang acts of td 
before T. 8. but had additions to them, extending the felonies farther 


_ than the old aQs, ſome ſuch thing may be found in the ſtatute of 3 


HI. 8. cap. 5. concerning ſoldiers in relation to the ſtatute of 7 H. 7. 
. cap. 1. and then the old felonies ſtand, but the additional felonies 
are repeald. 
[66 6] Cancerning the firſt of theſe ranks of ads, I ſhall fay 
. ©* nothing, becauſe they are now utterly void; but concerning 
F the other three ranks of ſtatutes, I ſhall ot _ to their 


order of time. - 


Firſt,. For the ſtatute of 3. 8. cap. 6. as alſo that of 2 E. 6. cap. 2 
concerning ſoldiers, I ſhall refer them £ to the ſtatute of 4& 5P.& 


o Cong 


By 


-_ 
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By the ſtatute of 21 HT. 8. cap. 7. It is enaCted, * That all and 
« ſingular ſervants, to whom any caſkets, jewels, money,. goods or 
« chattels, by his or their maſters or miſtreſles, ſhall from henceforth 
« he delivered to keep, that if any ſuch ſervant or ſervants withdraw 
« themſelves from their maſters or miſtreſſes, and go away with the 
« {aid caſkets, jewels, money, goods or chattels, or any part thereof, 


« to the intent to ſteal the ſame, and defraud his or their maſters or 
« miſtreſſes thereof, contrary to the truſt and confidence to him or 


« them put by his or their maſters or miſtretſes, or elſe being in the 
« ſervice of his or their maſter or miſtreſſes without any afſent or 
« commandment of his maſter or miſtreſs, embezzle the ſame caſkets, 
« jewels, money, goods or chattels, or any part thereof, or other- 
« wiſe convert the ſame to his own uſe with like purpoſe to ſteal it, 


« that if the ſaid caſket, jewels, money, goods or chattels, that any 


« ſuch ſervant ſhall go away with, or which he ſhall embezzle with 
« purpoſe to ſteal as aforeſaid, be of the value of forty ſhillings, or 
« above, that then rhe ſame falſe, fraudulent, or untrue act and 
« demeanor ſhall from henceforth be deemed and adjudged felony, 
« t&c, Provided it extends not to apprentices, nor to any perſon under 


« the age of eighteen years ; but every ſuch apprentice or perſon 


« within that age doing that aCt ſhall be and ſtand in the like caſe 

« ag they were before the making of this att. This a to endure 

« till the next parliament. | | 1 
By the aCt of 27 #.8. cap. 17. Clergy was taken away in this 


caſe, if the indiAtment were laid ſpecially upon the act of 21 FH. 8s. 


_ and purſuant to the ſame ; and by the a&t of 28 7. 8. cap. 2. this aCt 
of 21 H. 8 was made perpetual ; but by the aft of 1 E. 6. cap. 12 
theſe aCts were both repealed. | 

But again, by the a& of 5 Fiz. cap. 10. this at of 21 66 ] 
H. 8. was re-enacted and revived, yet it d1d not revive the aCt [ 0 
of 21 #. 8; cap. 11. for taking away clergy. 1. Becauſe the words 
of the reviving aCt of 5 Eliz. revive only the aCt of 21 FH, 8. ſpecially 
and particularly by name, and not any other incident a& concerning 


clergy. And again, 2. Becauſe the acts taking away clergy were ſpe-- 
cially repealed by the ſtatute of 1 E. 6. cap. 12. except in thoſe caies 


_ there particulatly enumerated, ſo that at this day a party indicted and 


convict upon this ſtatute hath his clergy. (f) = 


1? But by 12 Aun cap, 7. Clergy is in prentices under the age of ſifteen, years, 


Iuch caſe taken away from fafts committed robbing their maſters 
8 ay houſe or out-houſe, except as to ap- Oy Or Ie” 
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And mote, that in this caſe, and all other caſes of this nature 
where a ſtatute is repealed and re-enaCted, an indiAtment or infor. 
mation. may conclude either contra formam ſtatutorum, or contra for. 
mam ſftatut:, for it ſhall be intended the laſt ſtatute. And fo it Is, if 
a ſtatute be bur temporary and then expires, and then is re-enaQte ; 
but if a ſtatute be continued till the end of the next ſeſſion of parlia- 
ment, and before that next ſeſſion. be ended it is continued over, the 
inditment may run contra formam - of the firſt ſtatute, for it never 
was interrupted, or i may conclude cdntra formam fatutorum, P, 49' 
Eliz. B. R. Dingly and Moore, (g) M. 31 & 32 Eliz. B. R, Mill 
RS” Es "2 i. « 
_ This ſtatute was introduCtive of a new law, when the goods were 
aQtually delivered to the ſervant that goes away with them ; for 
where there is ſuch a delivery it could not at common law be a felony, 
But yet a ſervant might be guilty of felony at common law, if he 
takes the goods of his maſter feloniouſly, nay, tho they be goods under 
their charge, as a ſhepherd, butler, &c. vide ſupra, cap. 43. p. 505. and 
for this he may be indicted at this day as a felony at common law, and 
of this felony at common law, an apprentice or ſervant under the age 
_ of eighteen years may beguilty, and indifted thereof at common law. 
| And therefore tho the ſtatute of 21 FH. 8. exempt an apprentice or 
1 668] ſervant under the age of eighteen years from the pain of fe- 
p lony enaQted de novo by this ſtatute, namely, where -goods 
are aQually delivered to him, yet it leaves him in the ſame condition | 
as to any felony at common law, as if he were not excepted; and 
therefore if my butler or ſhepherd, under the age of eighteen years, 
or if my apprentice takes away my goods feloniouſly without my 
aQual delivery. tho they are under the value of forty ſhillings, he FE 
| indiQtable of felony at common law. Ho | 
If I deliver my fervant a bond to receive money, or deliver him 
goods to fell, and he receives the money upon the bond or goods, and 
goes away with it, this is not felony at common law becauſe the 
money 1s delivered to him, nor felony by this ſtatute, becauſe tho the 
bond or goods were delivered him by the maſter, yet the money was 
' Bot ſo delivered by the maſter. Dy. 5. a. Co. P. C. cap. 4% And yet 
by" the very payment of the money to the ſervant to the maſter's ute, 
the maſter is by law ſaid to be aQually poſſeſſed of this money ; and 
if taken away from the ſervant by a treſpaſſer or robber, the maſter 


may 
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may have a general aCtion of treſpaſs, or action upon, the ſtatute of 
hue and cry. 

But it is held, that if the maſter delivers to the ſervant twenty 
pounds in filver to change it into gold at the gold{mich's or leather 
to make ſhoes, and he run away with the gold or {hoes, it 1s felony. 
Crompt. Juſtic. 35. b. 

If 2. hath two forenm; B. and C. B. by the command of 4. the 
maſter, and in his preſence delivers the maſter's goods to C. by the 
maſter's command, and C. runs away with it, this 1s. felony within 
the ſtatute, for it is the maſter's delivery ; ; but ſuppoſe it be delivered 
by the maſter's command, but in the maſter's abſence, gueare, whe-- 
ther this be within the ſtatute, and what difference there is between 
this caſe and .the receiving money from a creditor by the maſter” $ 
direftions? yet vide Dy. 5. it ſeems felony. 

If the maſter's wife delivers goods'of the maſter to the ſervant to 
keep, and he goes away with it, it ſeems this is within the ſtatute, 
for he hath them by delivery of his miſtreſs, and the maſter* s wife 
is as-well his miſtreſs, as if ſhe were fole, v:de ſtatute 25 £. 3. for 
petit treaſon. | 

By the ſtatute of 22 H. 3: cap. 11. Every perverſe and [66 Sl 
malicious cutting down of the new Powdike of Marſhlands 
. or of the old Powdike of the ifle of Ely, or of any part thereof, or 
of any other bank, being part of the rind and uttermoſt part of the 
country of Marfland, made for the defenſe thereof, other than work- 
ing upon the ſame for repairing or amending the fortifying thereof, 
is enacted to be felony. 

Thus act. was repealed by 1 E. 6. OY 12. and 1 ar. cap. 1. but 
1s revived by 2 & 3 P. & A. cap. 19. and ſo Comnues. 

But the offender hath the benefit of clergy. 
By the ſtatute of .23 '#. 8. cap. 16. The ſelling of a horſe ta a 
Scotchman, or delivering a horſe in Scotland is made. telony. 

This was: repealed by 1 E. 6. cap, 12. and tho made penal by the 
act of LF. 6, Cap. 5, yet , never revived, (4) and the ats of this kind 
arc repealed by 4 Fac. 1. cap. 1. as to Scotland. 

By the aCt of 25 H. 8. cap. 6. buggery with mankind or beaſt 5 8 
- Enacted to be 7, and the felon excluded from clergy, 


Cb) This muſt be hw miſtake inthe MS, (lis. caps 7, tho aiterwards repral'd by 4 
or this latute was revived. as our author Sac. I Cape 


hunſelf ſays a little above, p . 665. by r | 
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"This ſtatute was repealed by the general at of 1 F, 6. rap, 19, and 
in 2 E. 6. cop. 29. it was enacted to be felony without clergy but 
without loſs of lands or goods, or corruption of blood. 

Butthis a of 2. E. 6. was repealed by the ſtatute of 1 Max. 
cap. 1. and ſo both afts ſtood repealed until 5 Els. 

But by the ſtatute of 5 Eliz. cap. 17. the entire a& of 9; F.s. 
cap. 6. 18 revived and re-enaCted, ſo that this offenſe ſtands at this 
day abſolutely felony without benefit of ciefgy.. -- 

_ To, make buggery there muſt be penetratio, as in caſe of rape, 


v7 de ſupra, þ. 628. 


A woman may be guilty of buggery with : a beaſt within this 
Nature. | 


[670 ] Wi; buggery be committed upon a man of the age of dif- 
<cretion, both are felons within this Jaw. 
But if with a man under the-age of diſcretion, viz. fourteen years 
old, then the buggerer only is the felon. 
_ Thoſe that are preſent, aiding and abetting, are all principals; the 
ſtatute making it felony generally ; there are or may be acceſſaries 
before and after, as in caſe of rape. But tho none of the principals 


are admitted to their clergy, yet acceflaries Tyors and after are not - 


excluded from elergy. 


Touching the time of E 6. I do not find any new Siciy enaCted, 
but that of 2&3 E. 6. cap. 6. which I ſhall hereafter — 
when I come to 4 & 5 P. & M. cap. 3. 

In the time of queen Mary we find theſe ſtatutes following aki 
new felonies. 

By the ſtatute of 1 & 2 P.& M. cad. 4, 4 If any outlandiſh people 
calling themſelves or being called Egyptians, thall remain in this 
<« realm or Y/ales one month at one or ſeveral times, And if any | 
« perſon being fourteen years old, which hath been ſeen or found in 
&« the fellowſhip of ſuch Egyptians, or which hath diſguiſed him or 
6 herſelf like them, {ſhall remain here or in. /Yales one month et- 
« ther at one or ſeveral times, it is felony. (:) 

ihe trial to be by the inhabitants of the A” where they 


(i) Our author has here copied from Co. "the words at one or ſeveral times in the firſt 


P.C. cap. 39. where the two ſtatutes of x clauſe belong to g E/iz. and not 01 &2 


S2 P. & M. and 5 Eliz. cap. 20. are P,& M, 


blended together ; tor this lait clauſc and 


are 
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-re taken, and not per medietatem lingue, no fanQuary or clergy to be 


allowed. | 
A proviſo, that it extend not_.to their ctuldren under thirteen 


years old. 

And by the ſtatute of 5 Eliz. cap. 20. the at of1 & 2 P. & A. 
is confirmed and extended to all above the age of fourteen years, that. 
ſhall be found in the company of vagabonds, commonly called or 
calling themſelves Egyptians, or counterfeiting or difguiſing them- 
{elves by their apparel, ſpeech or behaviour like them, if t3ey con- 
tinne one month, altho they are perſons born in the king's domimions. 

Clergy is ouſted. GH 
| have not known theſe ſtatutes much put in execution, [ 7] 
only about twenty years ſince at the afſizes at Bury about. 
thirteen were condemned and executed for this offenſe. | 

I am now come to that, which TI have all along promiſed, namely, 
the felony of ſoldiers running from their captains, enacted by ſeveral 
Ratutes, as namely, 18 H. 6. cap. 19. 7 H. 1. cap. 1. 3 H. 8. cap, 5. 
24 3 FE. 6, cap. 2. repeal'd by 1 Mar. cap. 1. and revived by 4 & 5 
P, & M. cap. 5. and the ſtatute of 5 Eliz. cap. 5. 

T ſhall take up the whole matter together, beginning with the ane 
tienter ſtatutes, and ſo deſcending downwards to the latter. 

- By the ſtatute of 18 H. 6. cap. 18. It is recited, * That divers cap= 


6 tains, that were retained by indenture to ſerve the king, ſome be-. 


© yond the feas and ſome in the marches, had defrauded the ſoldiers 
** under their retinue of their pay ; and enacts, that no captain, which 
* ſhall have the conduCt of ſuch retinue, and ſhall receive the king's 
* wages for the ſame, ſhall abate his ſoldiers their wages, except it 
* be for their cloathing, that is to ſay, if they ſhall be waged for half 


* a year, ten ſhillings a gown for a gentleman, fix thillings and eight | 


** pence for a yeoman, upon pain to forfeit twenty pounds for a ſpeai » 
* ten pounds for a bow to the king, for whom he did abate.” 
And þy the ſtatute of 18 . 6. cap. 19. It is recited and enacted, 
as followeth, + Whereas many foldiers, which have taken paiczl of 
** their wages of their captains, and fo have muſter'd and been entred 
* of record the king's ſoldiers before his commiſſioners for ſuch terms 
** for which their maſters have indented, have ſometimes, preſently 
** after their muſter and recelving part or all of their wages, departed 
** and gone where they will, and have not paſſed the ſea with their 
, captains, and ſome paſſed the ſea, and long within their terms de- 
Pp4---: « parted 
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<« parted from their captains and the king's ſervice, without apparent 
« licenſe to them granted by their captains, to the great damage, tg, 
<« it is enacted, that every man fo (&) muſtering and receiving the 

[ 672] * king's wages, which departeth from his captain within his 

7" *« term in any manner aforeſaid, (except notorious ſickneſs 
« by the viſitation of God ſuffers him not to go, and which he ſhall 
« certify preſently to his captain, and repay his money, ſo that he 
<* may provide him for another ſoldier, in his place) he ſhall be pu. 
* nifhed as a felon, and the juſtices of the peace. ſhall haye power to 
« hear and determine the ſame; and that no ſoldier, man of arms or 
« archer ſo muſtered of record, and going with his captain beyond 
«the ſea ſhall return to England within the term for which his cap= 
*« tain hath retained him, nor leave his caprain there in the king's fer- 
« yice, and in adventure of the war, except he hath reaſonable cauſe 
« by him ſhewed'to his captain, and by him to the chief'in the coun- 
* try having royal power, and thereupon ſhall have a licenſe of the 
« ſaid captain witneſſed under his ſeal, and ſhewing the cauſe of his 
* licenſe; and if any that doth muſter of record come without letters 
_ _ **Feſtimonial of his captain within his term on this ſide the ſea, the 
« mayors, &c. ſhall arreſt them, and detain them until it be inquired 
* of, and if it be found by inquiry before the juſtice of peace, and 
proved, that they have muſtered of record and departed from thei! 
% captains without licenſe, as aforeſaid, they ſhall be puniſhed 3s 
«« felons.” But it took not away clergy. 

By this aCt it appears, that the method of thoſe times was, that as 
well the ſoldiers as the captains were under a contra to ſerve in the 
war, ſome for longer time, ſome for ſhorter, and ſometimes the ſub- 
ordinate ſoldiers contracted with the king, but moſt cammonly the 
captain contracted with the king to ſerve him with ſuch a number of 
'men raiſed by himſelf for ſuch a time, as half a year or the like, and 
the captain made his contra&t with his ſoldiers (therefore called his re- 

| | tinue), and the captain received the pay for himſelf and them. 
And this method continued until 7 #. 1. and for along time after, 
as appears by the whole preamble and body of the ſtatute of 7, A. 1. 
cap. 1, | "27, COT 7" 
(673, Þy that flatute it is cnadted, « That every captain and 
a « petit captain having under them retinue of any ſoldier 0r 
Ck) This word [ſo] reſtrains the ſtatute being now diſuſed, this ſtatute is conſe- 


to ſoldiers retain'd in the manner mention- guently become of little' force. 
ed in the aft, which method of retainer | 


6 ſoldiers 


1 
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« ſoldiers at the king's wages ſhall, under Pains in the ſame at 
« limited, pay to their retinue of ſoldiers theur wages rateably, as 
« it is allowed by the king or the treaſurer of his wars, and that 
« within fix days next after they have received it ; and it any ſoldier, 
« being no captain, immediately retained with the king, which here- 
« after ſhall be in wages and retained, or takes any pre/? to ſerve the 
« king upon the ſea or upon the land beyond the ſea, departs out of 
« the king's ſervice without-licenſe of his captain, thatſuch departing 
« be felony without the privilege of clergy ; and the juſtices in every 
« ſhire, where ſuch offender is taken, ſhall hear and determine the | 
« offenſe, as if done in the ſame county ; and their departure and re- 
« tainer, if traverſed, ſhall be tried in the ſame county where taken.” 
But this at extended not to ſoldiers impreſſed to ſerve in England. 

By this ſtatute it appears, that the retainer of the captain was by 
contra@ with the 'king, and he by the ſame contract was to provide 
the ſoldiers, which were to be at-the king's pay. This is continued 
 alfo till 3 #. 8. as appears ky —_ and body. of the act of 8 
H. 87 cap. 5. 

By that aCt of 3 H.8 cap. 5. The ſame puniſhment 1 1s enacted upon. 
ſoldiers departing without licenſe, only here 1t is without licenſe of the 
_ king's lieutenant, 

By the ſtatute of 7 H. 1. It is receiving wages or —_ to ſerve. the 
| king upon or beyond the ſea; here it is to ſerve: the king upon the ſea, 
or upon the land, or beyond the ſea, which is larger than 7 H. 7. for 
It extends'to land ſervice, and the puniſhment is limited to the juſtices 
of the peace of the counties where taken. 

Proviſo, / that it extend not to captains or ſoldiers retained to ſerve i in_ 
Calais, &c. Berwick or Wales. 

It is reſolved 6 Co. Rep. 21. a. in the Pe of ſoldiers, that both 
| theſe ſtatutesg/have continuance, and the word (king ) extends to the 
ſucceſſors of thoſe kings {m), and altho' by the ſtatute of 1 F 
E. 6. and 1 Mar. all new folonies made ſince: the firſt day of l 74] 
the reign "of H,'S. that were not felonies before, are:repealed, yet 
inafmuch-as the ſtatute of 3 H. 8. enacts no new. felony, but-what 
was felony by 7 H. 1. cap. 1. tho it vary as to'the perſon, that is to 
granr the licenſe, and the perſons that are to try it, (*) yet it was in 


(* m) Vide Sas, þag. | Cao | the ſame by both ſtatutes, 
te) The Perſons umpower'd to try it are | 


truth 
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truth no new felony, and therefore it is, held the ſtatute of 3 Hs 
was not repealed by 1 Mar. or 1 E. 6. 

But it ſeems'to me to be repealed by L E. 6. and 1 FAN for to de. 
part withoyt licenſe. of the captain, and to depart without licenſe of 
the king's lieutenant, are ſeveral offenſes; for ſuppoſe he had the 
Hentenant's licenſe and not the captain $, It 1s not EXCuſe enough 
within 7 H. 7. and if he . had the captain's licenſe and not the lieuten- 
 ant's. it excuſeth not within the ſtatute of 3 ZH. 8. But then quere, 
whether the exception for clergy of men in orders, or of ſoldiers i in 
| * Calais, Berwick, and\Wa/es, extends to the ſtatute of 7. H. 1. cap. 1. 

If this variance by the ſtatute. of 3 7. 8. be a repeal of the ſtatute 
of 7 H. 7. then they are both repealed, that of 7 #7. 7. by 3 H. s. and 
tat of 3 H.8.by 1 £.6, and 1 Mar. 

'The ftatute of 2 & 3 E. 6. cap. 2. recites, a That % SK how 
« of the king's ſubjects, according to their baunden duties, have ap-= 
<« pointed and ſent into the parts beyond the ſeas and into Scotiand 
_ 46 many able perſons and ſoldiers with horſes and harneſs meet to ſerve. 
« the king in his wars to their great charges and coſts, yet ſome of 
< the ſoldiers fo. ſent have, contrary to their bounden duty, ſold or 
<« converted the ſaid horſes and harneſs, whereby the king hath been 
« deſtitute of their ſervice, and the owners who ſent them have been 
<« qeceived of their horſes and harneſs, and leſs able to refurniſh other 
«< like ſoldiers with horſes and RATIOS. at  fuch, time as they al be 
« commanded by the King,” 

| It is enacted, *©* That 1t any foldier hereafter ſerving the ons in his 
_« wars in any of his dominions, or on the ſeas, or. beyond the ſeas, 
6 ſhall hereafter purloin, &c. ſuch horſes or arms, he ſhall be com- 

« mitted by the lieutenant, &c. upon due proof or teſtimony 
[675] « till ſatisfaction, &c. And if any ſoldiers ſerving, as is afore- 
&« {ajd, depart without licenſe of his lieutenant ar other abovenamed 
« with booty or otherwiſe, being in the enemies country, or elſewhere 
« jn the king's ſervice, or out of any garriſon, where he or they be 
<« appointed to ſerve, that then every ſuch ſoldier ſo departng with- 
& out licenſe, ſhall be taken and judged as a felon without benefit of 
cc clergy or ſanQuary ; - and the juſtices of every ſhire, where he is 
« taken, ſhall have power ta hear and determine the offenſe, as if 
<« committed in the ſame county. 

« Proviſions againſt captains ſhort pay, &c. Provided not to extend 
&© to detaining of wages for vituals, harneſs, weapons, Or for any 
« 4re/t money provided and delivercd to ſuch ſolder,” Fe og 
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| Nota, This act, tho it vary from the preamble of the other aCts 
af 7 H.1 and 3 H. 8. and recites, that the king's ſubjeAs according 
to their bounden duty had ſent men and ſoldiers, doth not neceſlarily 
infer a compulſive power upon the perſons ſo to ſend, or ſo to $9; 
1. Unleſs they were bound by tenure to attend in perſon or ſend ;. 
ſuch were tenants by knights ſervice (n). 2. Unleſs obliged by the 
ſtatute of 11 H. 7. cap. 18. or 19 FH. 1. cap. 1. as having offices, 
penſions, or lands given by the king, who by theſe ſtatutes were 
| bound to follow the king in his wars, but at the king's wages, by | 
thoſe ſtatutes which were held perpetual. 3. Or unleſs they had 
contracted with the king to find him ſoldiers, for this courſe was not. 
wholly out of uſe, and the preamble ſeems -to import as much, for. 
_ they ſent their ſoldiers, and when they thus departed with their arms 
were bound to refurniſh others. - _ ot. | 
| And tho there be mention of pref money in this act ; yet in truth 
it, was zmpreſt money, or the earneſt of the contract between the king 
by the captain and the ſoldiers, and not as is now uſed. OR 

| But yet upon this act two things are obſervable. 1. That this a& 
did not make the departure of any ſoldier to be felony, unleſs [6 6] 
he were actually in the king's ſervice" in his wars. 6 Co. 1 
Rep. 27. a. caſe of ſoldiers. = | 

2, Tho this felony was in ſubſtance the ſame, that was enaQed 
by 7 H. 1. yet the general clauſe of the a& of 1 Mar. cap. 1..re- 

pealed it. : | "Veg | 

|, And this is accordingly ſo recited by the ſtatute of 4 & 5 P. & M.. 
cap. 3. which doth recite it to be repealed, and therefore by an ex- 
preſs enaCting clauſe renews that clauſe of the ſtatute of2&3E.6. 
that makes ſuch departure felony. FE 
By the ſtatute of 5 El:z. cap. 5. It is recited, & That it hath been 
doubted, whether the ſtatute of 18 FH. 6. cap. 19. did or ought-to 
extend to mariners and gunners ſerving on the ſeas taking wages 
of the king or queen. It is expreſſed, ordained, and enacted and 

declared, that the ſaid ſtatute in all pains, forfeitures and other 
< things did and doth, and hereafter ſhall extend- as well to all. and 
** every mariner and gunner having taken, or that ſhall hereafter take 
* preſt or wages to ſerve the queen, her heirs or ſucceſſors, to all 
* intents and purpoſes, as the ſame did or doth to any ſoldier ;. any . 
PF diverſity of opinion, doubt, or matter to the contrary notwith- 
* ſtandin$” But this takes not away the benefit of clergy. 


"+! See Go. Lir. p. 76. a. b. 103, 
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_ depart ayd e/loigne themſelves ; hereupon it was reſolved by all the 


_ that aCt is now of little uſe, becauſe .that a& refers to the antient 


£67 7] and-the word king extends to his ſucceſſors, and upon thoſe 


Katutes and'in-that of 5 E/iz. :cp. 5. which are wanting both in the 
Ratute of 18 #..6. cap. 19, and 2G 3 FE. 6. cap. 2. for that makes 
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In Co. Rep. 27. a. The caſe of ſoldiers. The caſe was, that &. 


vers ſoldiers after they were preſt, and going towards Ireland to ſerye 
againſt the rebels there, and before they had ſerved in the war, did 


judges of England, 43 Eliz. upon a reference to them made, as ;; 
ſeems, 1. "That this caſe was not within the Ratute of 18 HT. 6. but 


manner of retaining ſoldiers, which was uſual between the king and | 
great men, to ſerve the king with ſuch a number of men for a cer. 
tain time. 27 That the ftatate of 2 & 3 F. 6. cap. 9. revived by 4 
& 5 P. & M. extended not to this caſe, for that ſtatute extended to 
the departure of a ſoldier after he had been in aRtual ſervice in the 
war. 3. That the ftatutes of 7 Z.7. cap. 1. and 3 H. 8. cap. 5. 

z Which in ſubſtance are both of one-effe&, are perpetual laws, 


two acts divers ſoldiers were attaint and executed. 

The reaſon thereof cannot be grounded upon any ſuppoſition, that 
the courſe of military retainers was altered in 7 H. 7. from what it 
was in the time.of Z. 6. for there are-very many indentures of re- 
tainers of reetivevc aviting: to: the antient form long after that time, 
and indeed the ſtatutes of 7'H. 7. and 3 H. 8. do import as much, as 
will -eafily appear to an attentive reader of them: But that which 
feerns to extendthe acts af-17 H. 1. and 3 H. 8. to; this cafe, are the 
wards or take any preſt, to ſerve the king ; which words are in theſe 


them ſubject. to .the; penalty for. departing without : licenſe, as well as 
if they had received wages, or had, been muſtered, orbeen in actual 
ſervice in the-wars. OE, 

All the difficulty reſts in the word pref?, viz. whether it be to be 
intended paſſively from , premo preſſi, as .it is commonly uſed at this | 
day, and is ſo expreſt in the caſe of ſoldierss Apres -cea quils fueront 
preft : Or whether to be-taken aCtively, as.it is expreſt in the ſtatutes 
of 1 H. 1. 3 H..8. and 5 Eliz. having taking, preſt to ſerve, &Cc. pre- 
ſiitium, or the earneſt of, their contraCt (o), _ 

(@) Whatever doubts may formerly have is there genafted, © That nq perſon, that 
- been about the weaning of the word pref, «« ſhall beliſted far the land ſervice, ſhould 


et it ſeems now to be fixt to the latter « for the future þo_clceagy. a life ſol- 


cuſe by 5&.6 W, & M, cop. 15. lor it « gier, or be ſubjeR to the penaltic bd 
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All do agree, that if a man do voluntarily receive cr take pref? to 
ſerve as a ſoldier, mariner, or gunner, either upon or beyond the ſeass 
he is bound thereby, and if he depart without licenſe, it is [ 67 8] 
felony within the ſtatute of 7 . 7. cap. 1. 3 H. 8. cap. 5. 
and 5 Eliz. cap. 5. for the words of the ſtatutes are expreſs in it; 
only in the caſe of a ſoldier it is without benefit of clergy, but of a 
' mariner or gunner it is within benefit of clergy, becauſe the ſtatute 
of 18 H. 6. cap. 19. doth not exclude clergy, and the ſtatute of 5 
Eliz. extends only the ſtatute of 18 Z. 6. to mariners and gunners, 
and mentions nothing of the ſtatute of 7 X. 7. or 3 H, 8. which 
exclude clergy. But of the buſineſs of clergy hereafter in this 
chapter. | Belt —_ Bs a. 

But on the other fide, the compulſion of mien to go beyond or up- 
on the ſea, or otherwiſe of impriſoning of them, or compelling men to 
take pre/f money, or otherwiſe to impriſon them hath been, I confeſs, a 
practice long in uſe ; how far it is juſtifiable or not the books that have 
treated of it are to be conſulted, Yide the argument of Calvin's caſe, 
7 Co. Rep. 7. b. He that reads the comment of my lord Cote upon 
Confirmatio Cartar, cap. 5. and his obſervations and concluſions there 
ppon the ſtatutes of 1 F. 3. cap. 5 &@ 1. (p), 18 E. 3. cap. 1. (9). 
25 E. 3, cap. 8. (r}, 4 H. 4. cap. 13. {/), may reaſonably think he 
varied his opinion (tz). And he, that looks upon the aCts enabling 


dh, | 
« this aft, or any other penalty for his 
« behaviour as a ſoldier, unleſs before 
« his being liſted or inſerted in any muf- 
« ter-roll he ſhall have been brought before 
«* a juſtice of peace, (not being an officer 
« in the army) or chief magiſtrate of ſome 


6 city, or high. conſtable of the hundred 


* ordivifion where the patty ſhall be liſted, 
« and before ſuch juſtice, &c, ſhall de- 
& clare his free conſent to be liſted as a 
« ſoldier.” Altho the former claufe of 
this ſtatute for reviving the puniſhment of 
mutiny or deſertion be limited to the 
time mentiond in the a, yet this clauſe 
coming after that limitation, and beitg 
general not only 1n relation to the penal- 


ties of this a&, but of any other d&, feems. 


to be perpetual, | | 

| (e) This ftatute provides, thit no man 
ſhall be charged to arm hitnſelf otherwiſe 
_ than was formerly wont, and that no 'man 
be compeld to go out of his ſhire, but 
where neceſſity requireth, and TuQden com- 
ing of ſtrange enemies into the realm, 

. (9) This ſfatute ordains, that men of 


arms, &c, Ghofen to | hr the Kihg's fer- 


Vice out of England ſhall be at tlie king's 


wages till their coming again, 


r) This ſtatute enafts, that no man 
ſhall *"be conſtraind to find men of arms, 
other than thoſe who hold by ſuch ſervice, 
except it be by common ailent in parlia+ 
ment. _ 

([) The deſign of this ſtatute is chiefly 
to confirm the three atts above mentiond, 

(t) In Calwin's caſe he was of opinion, 
that the ſubjeR is bound to ſerve the king 
in his wars both within and without the 
realm ; and in his comment upon confir- 
matio cartar. cp. $. 2 Tuſiit, $28, he ſays, 
that the flatutes above mentiond, (which 
provide, that none ſhall be compeld to go 
to the king's war out of his ſhire, except 
in caſe of neceſſity, nor ſhall be ':onſtraind 
to find men of arms, except by coafent of 
parliament,) were but declarations of the 
antient law 'of England, And again, in 
his comment on Magna Charta, cap. 29. 
2 TORR. 47. he ſays, that the king cannot 
ſend any fubje& apainft his will to ſerve 


him out of the realm, not even into Treland, 


for then ter pretenſe of ſervice he might 
ſend him ioto baniſhient, © 
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prefling of ſoldiers and mariners for foreign ſervice upon or beyond 
the ſea, namely 17 Car. 1. cap. 12.. cap. 25. cap. 26. may think that 


thoſe times made ſome doubt of it (uw). But of this matter 


I deliver no opinion {x )- Howſoever, to make a felony 
within thoſe a&ts of 7 H. 1. cap. 1. 


it muſt be laid in the indi&tment and proved upon evidence. 


3. H. 8. cap. 5. 5 Flix. cap. 5, 
I. That 


either they received wages, or took pre/? to ſerve the king upon ſea 
or land. 2. -That he, that thus impreſted them, was commuſſioned by 


the king ſo to unpreſt them. 


Touching clergy in theſe offenſes. 


| 


1. He:that is convict upon the ſtatute of 18 A. 6. 50 19. ſhall 
have his clergy. Co. P. C. cap. 26. * | 

_._ ». Conſequently a mariner or gunner, that hath when « wages or 
preſt, ſhall have his clergy, for the ſtatute of 5 E!iz. cap. 5. extends 
only the pains and penalties of the ſtatute of 18 FH. 6. to this cate, 
and by that ſtatute-of 18 H. 6. clergy was not taken away. 

3. That a departing, contrary to the ſtatute of 7 H. 7. or 3 H. 8. 
is by thoſe ſtatutes exempted from clergy, only the ſtatute of 3 H. 8. 


cape 5 


5. allows men in orders the benefit ef clergy. | 
4. The ſtatute of 2 & 3 E. 6. takes away clergy from thoſe, that 


depart without licenſe after they have ſerved the king in his wars. 

- 5. By the ſtatute of 1 E. 6. cap. 12. All perſons convict of any 
felony not excepted in that act, whereof this 1s none, ſhall have their 
clergy, as he might have had before 24 4pril, 1 H. 8. and therefore 
an offender againſt 7 H. 7. cap. 1. is ouſted of his clergy, becauſe 
ouſted thereof-by 7 H. 7. cap. 1. only if they be i in orders, i have 
privilege of clergy by the ſtatute of 3 #7. 8. cap. 5. 


[680], 


6. But if he be indifted upon the ſtatute of 3 H. 8. tap. 5. 
quere, whether he ſhall not have his clergy, for tho the 


felony i in ſubſtance be the ſame, yet this ſtatute makes it felony to 
depart without the licenſe of the king's /ieutenant ; 'but the ſtatute of 


7 H. 7. cap. 1. makes it felony to depart without licenſe of the cap- 


..(#).Os rather were clear, that it could 
legally done without a ſpecial. att 
o parliament for that purpoſe; the like 
may be argued from ſome other temporary 
Ratutes enaQted fince, our aurhor's time, 
for authorizing the preſſing of ſoldiers and 
| Inariners, Viz. 2 & 3 Ann. cap. 19, 3 & 
& Ann. cgp. 11s 4 Ant. cape 10, 5 Ann, 
Cape 15, b Ann: cap» 10. &c. &, 
_, (* ) But it may be eaſily perceived, that 


the reaſon why our author declines de- 


| lervice, 


livering any opinion was, becauſe he did 
not concur with the then prevailing prac- 
tice, a pratice which ſeems repugnant to 
the liberties of ' ani Enpliſþman, and urre- 
concileable to the eſtabliſhed rules of law, 
viz. that a man without any offenſe by 
him committed, or any law to authorize 


it, ſhouid be karriell away like a crimis- 


and car- 


nal from his friends and Sl henghtors 


ried by force into a remote an 


| tditly 


| Ws 
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ein, and therefore v:de ſupra, p. 6T%. whether 3 H. 8. be not re- 
pealed by 1 E. 6. as a felony newly made fince-the firſt day of the 
eion of H.8. | | | 
by G man receive impreſt to ſerve the king beyond the ſea, and is 
delivered over to a conductor to be brought to a certain place at the 
ſ-a fide, and is in the king's wages, and runneth away without h-_ 
cenſe of the conductor, all beſides [Crote,] Yelverton and Hutton, 
agreed it to be felony, and the conductor is as. to this purpoſe a CaP- 
tain; but all agreed, that if the conduCtor at the place dehvers him 
over to another conductor, this fecond conduEtor 1s not' a captam 
- within the ſtatute (y); but Yelverton and Hutton held, that in neither 
caſe it is felony, unleſs the. conduCtor be alſo a captain, and ſo named 
in the indenture between the king and him, which all agreed to be 
_ the ſafeſt way. Yr be tap ed? DS. 
It was held, that it could not be tried before other juſtices, than 
ſuch as are limited by the a&t, becauſe a new felony, and limited to 
be tried/ in another manner than the law directs, viz. in the eounty 
where taken. 4.'3 Car. Hutt, Rep. 134. nine judges ver/us Croke, 
Hutton, and Yelverton, vide Gro. Car. 71. the better [greater] opimon 
was, that it was felony and may be tried before juſtices of oyer and 
termuner or gaol delivery, as well as of the peace. Oe | 
But ſurely the preſs-maſters or conſtables, that uſually take up men 
for ſervice, are not captains within the a, neither is the running 
from them felony within theſeſtatutes {z). 
'There are no other felonies newly enacted in the time of [681] 
queen Mary, but thoſe that were temporary, as 1&-2 P. 
& Md. cap. 3. telling falſe news, &c. after a former conviction (*), 
and 1 Mar. cap. 12. coricerning riots © X 


_"_ 


" (y) The reſolution here did not diſ- 
tingutſh between a firſt and ſecond con- 
duQtor, but between a conduQor, who by 


agreement with the captain had the lead- - 


ng them quite thro to the place of rendez- 
| Vous, and one who was hired to carry 
them part of the way, and then deliver 
them to another conduQor; a conductor 
of this laſt ſort, whether firſt or ſecond, it 
was agreed was not a captain within the 
ſtatute. See Hut. 134. 
(=) Theſe ſeveral aRts of parliament en» 
atted for the puniſhment of ſoldiers run- 


ning away from their captains are now in 


_ ® manner uleleſs, by rea on of the frequent 


. 


. = 


Natutes for puniſhing mutiny and deſertion 
by the martial law, a method more conciſe 
and effeCtual ; which, however neceſſary it 
may be in the time of war, is by many 
thought not ſuitable to Engliſh freedom in 
times of peace and tranquility. See the 
ſtatutes x W. & M. Sep. t. cap. 5. and 
6 Geo. 2, cap. 3. between which years they 
have been often renews, it not having been 
judged proper to make them of long con- 
tinuance, but rather to renew them from 
year to year, BE | 

(*) This offenſe was not made felony, 
but was puniſhable by impriſonment for 


ite, and forfciture of goods and chattels.. 


CHAP, 
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CH AP. LXIV. 


Concerning felonies newly enaCted ir the times of Queen Elizabeth 
King James, King Charles I. and Ring Charles IT. 


FE the time of Q. E/:zabeth there were ſeveral aQts for ng 
new felonies, and they be ranked into theſe ranks. 

I. Such as were only temporary, or during the queen's life ; ſuch 
were the flatutes of 1 El:x. cap, 16. which in ſome caſes made re 
bellious affemblies felony. 14 Eliz. cap. 1. touching witholding the 
queen's caſtles and other matters. '23 Eliz. cap. 2. touching fed. 
tious books, letters, . prophecies, calculation of the queen's nati- 
vity, &c. 

II. Such as were | perpetual, or otherwiſe iced, but after- 
wards repealed, as 1 Eliz. cap. 10. and 14 E/;z. cap. 4. touching 
exportation of leather, repealed by the ſtatute of 18 E!iz, cap. 9. 
5 Eliz. cap. 16. concerning witchcraft, repealed by 1 Fac. 1. cap. 12. 
68 IIT. Such as were perpetual and ſtand unrepealed, or were 
[ 2] temporary at farſt, and made perpetual, and of theſe I ſhall 
here give a brief account. 

By the ſtatute of 5 El;z. cap. 14. It is enacted, & That if any per=. 
&* ſon or perſons upon his or their own head or imagination, or by 
« falſe conſpiracy or fraud with others, ſhall wittingly, fſubtilly and 
«< falſly forge or make, or ſubtilly cauſe, or wittingly aſſent to be 
«* forged or made any falſe deed, charter, or writing ſealed, court- 
_ & Toll, or the will of any perſon in writuig, to the intent, that the 
« ſtate of freehold or inheritance of any perſon or perſons, of in 
« or to any lands, tenements or hereditaments, freehold or copy- 
&«& hold, or the right, title, or intereſt of any perſon or perſons in 
« or to the ſame, or any of them ſhall or may be moleſted, troubled, 
_ & defeated, recovered or charged ; or ſhall pronounce, publiſh, or 
_ © ſhew forth in evidence any ſuch falſe or forged deed, charter? 
« writing, court-roll or will as true, knowing the'fame to be falſe 
&« and forged, as is aforeſaid, to the intent above remembered, and 
6 ſhall thereof be convicted, either by a&tion or aCtions, of forger 
& of Falſe deeds to be founded upon this ftatute, or otherwiſe ac- 


© cording to the order and courſe of the common Jaw, &c. ſhall 
| 66 vav 
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« pay the party grieved his double coſts and damages, to be ſet upon 
« the pillory, both his-ears cut off, and alfo his noſtrils flit and ſeared 
« with an hot iron, be impriſoned during life, and forfeit the profits 
« of his lands during life (a). | mY 
« Or if any perſon, as before, ſhall forge, or aſſent to be forged, 
« &&c. any charter, deed, or writing, to the intent that any perſon 
« may have a term of years in any lands, not copyhold, or any an» 
« nuity for life, years, or in tail, or fee-ſimple, or ſhall forge any 
« obligation, bill obligatory, acquittance, releaſe, or diſcharge of q 
| #« any debt, account, ſuit, demand, or other thing perſonal ; or ſhall | y 
, pronounce, @c. ut ſupra, that then he ſhall pay the party grieved q 
= « qouble coſts and damages, be ſet upon the pillory, and loſe one of ; 
« his ears, &c. _ | | 
« And if any perſon or perſons, being hereafter convict [633] 
« of any of the offenſes aforeſaid by any of the ways above | 
« limited, ſhall after his or their conviction or condemnation eftſoons 
© commit or perpetrate any of the offenſes aforeſaid, that then every 
& ſuch ſecond offenſe ſhall be adjudged felony ; and the parties con« 
« victed or attaint thereof according to law ſhall ſuffer death, and 
&« forfeit their goods and lands, as in caſe of felony, without having 
« advantage of ſanCtuary or clergy ; but the wife not to loſe her 
* dower, nor blood to be corrupted, nor heirs diſherited. TO 
« Juſtices of oyer and zerminer and of afſize to hear and determine 
* the offenſes againſt this aQt. ro . 
* Not to extend to any attorney 'or lawyer pleading a forged 
* deed, not being party or privy to the forging, nor to the exempli- 
* fication of a forged deed, nor to'any judge, that ſhall cauſe the 
* ſeal to be ſet to ſuch exemplification.” F> 
Upon this ſtatute, ſo far as it relates to felony, theſe things con« 
tiderable ſhall be ſet down in order. $12, 
1. Whats a making, forging, or aſſenting. 
If A. makes a deed of feofment to B. and after makes a deed of 
feofment to C. with an ante-date before the other feofment, this was 
a forging within the ſtatute 11. 5. cap. 3. and alſo within this ſtatute. 


% 


Co. P.C. cap. 15. 21 H. 6. 3.a. : 
| But we, that it is not the bare antedating of a deed, that makes 
a forgery, for then moſt aſſurances, eſpecially bargains and ſales for 


(a) Upon this clauſe of the flatute, Fa- convifted, Pa | | 
"y s F _a G . B . R, and ſuf. 
& Croke, alias Sir Peter Stranger, = | fered the pena the of the at, 


Vol, 1, T3 recoveries, 
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recoveries, leaſes for years to enable a releaſe would be forgeries, 
but that which makes it forgery in the former caſe, 18 the intent tg 
avoid his own feofment ; and the words -of this ſtatute are, to 2/4 jy. 
tent that the eſtate of another perſon ſhould be difturbed ; ſo the intent 
1s to be joined in cafe of forgery. 

Again, if 4 make a true deed of feofment to B. of the manor of 
Dale, and after B, rafe out D. and putin $. whereby the feofment 
imports the manor of Sale; or if A. grants a rent-charge to B. for 
| life, and after fealing and delivery P. raſes the deed, and enlarges the 

[ Fo } ſum or eſtate, this is a ſubtle making ef a falſe deed within 

4 this ſtatute ; 3. vide 1 Anda. Rep. Puckering' $ _ Cafe 151 
- 100. | 

An affent after the fat committed, makes not the. party afſentins 
guilty, or principal in the forging ; but it muſt be a precedent or con- 
comitant aſſent, 

2. What is a writing ſealed, deed, will, or court-rool? 

The forging of a falſe cuſtomary of a manor put under ſeal, 
whereby the intereſt of the lord is moleſted, is a writing under ſeal 
within this ſtatute. Dy. 322. b. Taverner's caſe. . 
The inſerting of a clauſe in a will purporting a deviſe of lands 
without warrant or direCtion of the deviſor is the forging of a will 
within this ſtatute, tho the whole will be not forged, and altho done _ 
in the teſtator's life by the clerk that writes the will. Co. Þ. C. cop. 
75. againſt the report of Dy. 288. a. Marvin” s caſe. | 

| But note, this was when the teſtator was ſpeechleſs, but if he had 
his underſtanding, and affented to it, or publiſhed it afterwards, it 
is no forgery, tho at firſt written without his direction. 

Forging ſurrenders, admittances, court-rolls of copyhold lands are 
_ within this ſtatute. 

If the deed or will forged purport only a leaſe for years, whereby 
_ the freehold is charged, or of a reat-charge for years, it is within | 
this firſt branch. E 
A makes a leaſe for years to B. a forging of an aGeriment of that 
leaſe from B. to C. is a forging of a deed within the ſecond clauſe, 
Co. P.C. ubi ſupra, againſt the opinion in Noy's Rep. in Markan's 
caſe (b } 

But an affignment made here of a term for years of land in Treland 
16 bad not to be within this. ſtatute, but puniſhable as a mildemea- 


6) Noy,p. 42e nor. 


F444 | 
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nor at common-law. 29 Eliz. Newman's caſe, Hughes 3 Part, N. 
901. | 
ne What is a pronouncing or publiſhing, knowing the ſame to be 
forged f 
If A. forges a deed, and B. tells C. that the deed 1s [ 6 8 ] 
forged, and yet C. publiſheth it, it was reſolved to be within 
the ſtatute in Gre/ham's caſe. P. 38. Eliz. Cam. Stellata (c), _ 
But it ſeems to me, tho fuch a relation may be an evidence of fact 
to prove his knowledge, yet it 1s not conclufive, tho perchance de 
fatto the deed be forged ; for poſſibly there might be circumſtances of 
fat, that might make the perſon relating it, or his relation, not cre- 
dible ; ſo that the know:ng mult upon the whole matter be left to 
the jury upon the circumſtances of the caſe, and therefore the caſe 
of Greſham being 1n the ſtar-chamber, where the lords ate judges of 
the fat upon the evidence, is no authority in this caſe, 
4. What is a writing, bill, bond, acquittance ? | 
A will in writing concerning goods only, 1s within this clauſe /d } 
The forging of a ſtatute ſtaple, or recognizance in nature of a ſtatute 
ſtaple, is within this ſtatute, becauſe the party's hand and ſeal are to 
it; but not to the forgery of a ſtatute merchant or recognizance, 
becauſe they have not the conuſor's ſeal. Co. P. C. p. 171. 15 H. 
1:16. a. (e). | | ; jos 7 * By: 
A. writes and ſeals a letter to B. and ſubſcribes it, B. cuts off the 
lower part of the letter with the hand of A. and puts to it the ſeal. 
_ of his letter, and over it writes an acquittance, this 1s the forging an 
acquittance. Co, P, C. ubi ſupra. ed 622-06 
I come to the point of felony, having before ſtated what is a firſt 
offenſe within this ſtatute. _ 
There muſt be a conviction of a firſt offenſe before the ſecond of- 
tenſe be committed, otherwiſe the ſecond offenſe is not felony ; and 


4 ) This is the fame with Markbam's 
caſe, and is cited þy lord Coke for this pur= 
pole. Co, P. C. þ. 170. in margine. 

(4) This ſeems to be grounded on a mil. 
take of lord Coke, who in his comment on 
this ſtatute ſuppoſes the word 4vriting to be 
inſerted in the latter part of this clauſe, 
after the words any obligation or bill obliga- 
cory ; whereas 1t is not ſo, for the ſtatute 
makes no mention of writings, but only 


with reſpe& to an intereſt in lands or an-' 


nuities, and conſequently does not extend 


Qq2 


to a will of goods only; and fo was the 
caſe cited by lord Coke in Dyer $02 6b. 
which was of a will of a leaſe for years, 
and not of perſonal goods only ; but this 
cale is expreſly achtod in a later ſtatute, 
VIZ. 2 Geo, 2. cap. 25, which makes ſuch 
a forgery felony without benefit of clergy. 

(e) According to this caſe it ſhould be 
un the reverſe; for its there ſaid, that 
the ſtatute merchant has the ſeal of the party 
which, the book ſays, is not requiſite in 
a flatute faples 


therefore 
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therefore if before conviftion of forgery, A. commits a ff: and 
a ſecond offenſe, this ſecond offenſe is not felony within this ſtatute, 
And by conviRtion, I conceive, is intended not barely a conviion 
by verdi, where no judgment is given, but it mult be a convidtion 
by judgment. | 
And the indiftment for a ſecond offenſe muſt recite the record of 
the fiſt convition, that it may appear to be a conviction of ſuch a 
forgery as 1s within the ſtatute; for if it be not the indiAment of 
felony for the ſecond offenſe fails. 
And upon the evidence, tho the record of the firſt « conviCtion ought 
to be proved, yet the matter of the firſt conviction ſhall never be re. 
examined, but muſt ſtand for granted, and the party 1s concluded 
touching the truth of the matter of the firſt conviction by the record 
of that conviction. = 
If 2. publiſh a falſe Jeed knowingly, and be convi upon this 
atute for this offenſe, and after ſuch conviction forges a deed, this 
is.2 ſecond offenſe, and felony within this ſtatute, tho the publiſhing 
be prohibited by one clauſe, and the forging by another, adjudged 
P. 7. Fac. B. R. Booth's caſe (f }, Co. P. C.p. 172. for the words are, 
if he commit any of the ſaid offenſes the ſecond tame: and ſo, if he be 
convict of forgery, the publication of a forged deed afterwards know- . 
ingly is felony, or if he be firſt conviet of the forgery of a court- 
Toll, and after.that forges an obligation or acquittance ; for the ſecond 
offenſe in any of the forgeries or publications is felony, tho it be_of 
= different kind, if the firſt or ſecond offenſe be within the ſtatute {g). 
| The hearing and determining of the offenſe againſt this ſtatute are 
limited to the juſtices of aſſize, or oyer and termener. + 
' This extends not to the juſtices of peace, for tho in the commiſ- 
[ 687) ſion of the. peace there is a clauſe, nec non ad qudiendum & 
terminandum, yet they being commiſſions of a ſeveral na- 


' ture, they are not compriſed under the name of Jews of oper and 


terminer (h). 


Ul 


FP; 13 Cn, Re | for money or goods, if done with an in- 

7] Br by LON cap. 0 $. the Grit of. tention ” defraud any perſon ; this aft 
fenſe is made felony without benefit of was made to continue for five years, and 
clergy, and extends to all deeds, wills, to the end of the next ſeflions of griganyes 
bonds, wIEa obligatory, Þills of. ex- and ſo expired the 15th of noon 1735-Þ 
change, promiſſory notes, indorſements, was revived and made perpetu by 9 5 Gen 
or aſlhgnments of bills of exchange, or pro | 2. ch. 18. Mx 
miſlory wy, * or acquittances, of ep (#) Gro, Eli. $7. 


But 


HISTORIA PLACITORUM CORONZEE. 687 
But the court of king's bench may hear and determine theſe of- 
fenſes, for they are juſtices of oyer and zerminer and more. Co. £6 
cap. 41. p. 103. 

The offenders as to felony in this ſtatute are excluded from clergy 
and ſanctuary. g 

The ſtatute of 5 Eliz. cap. 20. concerning Egyptians. Vide que 
ſupra ſuper ſtat. 1 & 2 P.& M. ; 

By the flatute of $ Eliz. cap. 3. * No man ſhall bring, deliver, 
* ſend, receive, or take, or procure to be brought, delivered, ſent, 
& received, or taken into any ſhip or bottom any manner of ſheep | 
&« alive, to be carried or conveyed out of this realm, or out of Wales, 
&« or out of Ireland, or any of the queen's dominions, upon pain of 
& 'forfeiture of all his goods, the moiety to the queen, the other 
« moiety to the informer, impriſonment, and loſs of his left hand ; 
« and the ſecond offenſe to be felony. 

« But no corruption of blood or loſs of dower. 

Juſtices of oyer and zerminer, gaol-delivery, or of the peace, have 
power to hear and determine offenſes. 

The offender hath benefit of clergy, as well 3 in caſe of _— as 
| of cutting off the hand. Co. P. C. cap, 42. 

The ſtatute of 14 Eliz. cap. 5. concerning rogues and vagabonds, 
is repeald by the ſtatute of 35 Fiz. cap. 7. and ſettled in another way 
by 39 Els, cap. 4. and therefore I ſhall refer it thither. 

By the ſtatute of 27 Eliz. cap. 2. © It ſhall not be lawful for any 
« Jeſuit, ſeminary prieſt, or other ſuch prieſt, deacon, or other religious 
* or eccleſiaſtical perſon whatſoever, born within this realm, or any of 
the queen's dominions, hereafter to be made, ordaind or profeſſed by 
any authority or juriſdiction, derived, challenged, or pretended from 
the ſee of Rome, to come into this realm or any of the queen's do- 
minions, (except as in that act 1 Is EpRey under pain of bigh 


 ®& treaſon, 


«* And any varfon; that ittkr the end of forty days ſhall 
wittingly and willingly relieve, comfort, aid, or maintain [6 vol 
: ſuch jeſuit, &c. being at liberty and out of hold, knowing him to - 

© bea jeſuit, ſeminary prieſt, Tc ſhall be Go a felon without 
« benefit of clergy. 

By the ſtatute of 31 Fiz. cap. 4. * If any having the charge or 
* cuſtody of any armour, ordinance, munition, powder, ſhot, or of 
" habiliments of war of the queen, her heirs or ſucceffors, or of 


Qq3 « any 


cc 
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&« any victuals provided for the victualling of any ſoldiers, gunners, 
«* mariners, or pioners, ſhall for lucre, or gain, or wittingly, adviſeq. 
* ly, and of purpoſe to hinder or impeach her majeſty's ſervice, em. 
* bezzle, purloin, or convey away the ſame, to the value of twenty 
<« ſhillings at one or ſeveral times, it ſhall be felony. 
_ © The profecation to be within a year after the offenſe : no cor. 

& ruption of blood, loſs of dower, nor loſs of Mags, but during the 
& life of the offender. | 
_* The priſoner allowed to make any lawful proof for his diſcharge, 
" Clergy not taken away. 
_ By the ſtatute of 35 £172. cap. 1. It is enaQed, Thar if any per- 
& ſon above the age of ſixteen years, who thall obſtinately refuſe to 
& repair to ſame church or chapel, or uſual place of common prayer 
* to hear Qvine ſervice eſtabliſhed by her majelſty's laws or Natutes, 
& 2nd thall forbear to do the ſame by the ſpace of © month next 
* ater without any lawful cauſe, ſhall at any time after {6:7 1:y; 
© next afier the end of this ſeflion of parliament, by printing »:t- 
&« ing, words or ſpeeches, adviſedly and purpoſely, go about to per- 
_ * ſuade others to impugn her majeſty's power-in cauſes ecclefiaſtical, 
© or perſuade others to forbear coming to church to hear divine ſer- 
< yice, or receive the communion according to law, or to be preſent 
at any unlawful conventicle or meeting, under pretenſe of exerciſe 
of religion, contrary to her majeſty's laws ; or ſhall after the forty 
days willingly join in, or be preſent at, ſuch aſſemblies or meet- 
ings under colottr of exerciſe of religion, contrary to the laws of 
* this ey then ſuch perſon being thereof lawfully conviſted 
| [68 of * ſhall be committed to priſon, there to remain without 
* bail or mainpriſe, till he ſhall conform and yield to come 
* to ſome church or chapel, and hear divine ſervice according to the 
_& queen's laws, and make open ſubmiffion and declaration of his 
* conformity, as by the a& is preſcribed. 
* And if ſuch perſon ſhall not within three months, being required 
«* by the biſhop of the dioceſe or juſtice of peace of the county, where | 
« he is convicted, come to ſome pariſh church to hear divine ſervice, 
«« he ſhall abjure the realm, as by that act i is appointed. 
« And if he ſhall refuſe to abjure, or having abjured ſhall no g% 
& or elſe ſhall return without the queen's licenſe, it is felony without 
benefit of clergy. « No 


6c 
Cc 
6c 
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« No loſs of dower, corruption of blood, nor forfeiture: of lands 
& longer than the life of the offender. 

« Special puniſhment by forfeiture of 107. per men/em, for ſuch as 
& relieve them, except father, mother, Wc. 

« Not to extend to women or popiſh recuſants. 

Tho it were formerly doubted, yet upon great conſideration by all 
the judges it hath been reſolved, that this ſtatute is in force. | 

But to make up the offenſe to be felony there are ſo many cir- 
cumſtances required, that it is difficult to have any legal COnVICUOR 
according to this ſtatute. 

1. The party muſt be above ſixteen years old, 2. He muſt obſti- 
nately refuſe to come to church, which obſtinate refuſal cannot be 
without a requeſt or monition to repair to church. 3. He muſt for- 
bear to come to church for a month after ſuch refuſal without a 
reaſonable cauſe of abſence. 4. He muſt do ſome of thoſe acts li- 
mited by the ſtatute, as to diſſuade coming to church, &c. or after 
| that month's abſence be at an unlawful conventicle. | 

And all theſe things muſt be preciſely charged in the indictment _ 
and proved upon evidence, or otherwiſe no ſuch commitment, or 
 abjuration, or felony can follow. _ 

And therefore, altho many have been haſtily convicted upon this 
ſtatute upon general indictments of not coming to church, and being 
at an unlawful conventicle, yet never was any convict before 
me upon this offenſe, becauſe theſe circumſtances were either [ | 
not Jaid in the indictment, or not effeCtually proved. 

Beſides, it is difficult to ſay, what conventicle upon pretenſe of 
Exerciſe of religion was in- thoſe times contrary to the laws of the 
realm, unleſs maſs, or by maſs-prieſts, tho of late time it hath been 
ſettled by ſpecial aCts of this parliament, viz. (i). 

The reaſon why popiſh recuſants are exempted out of this a& is, 
becauſe there is proviſion touching them in the next following, viz. 

By the ſiatute of 35 Eliz. cap. 2. * If any popith recuſant not 
© kaving an eſtate in lands of twenty marks per annum, Or goods to. 
* the value of twenty marks, (other than feme-coverts ). ſhall not re- 

* Pair to his dwelling-houſe, &c. according to the act, and preſent 


(i) Chere is a blank here in the 37. S$, the church of England, 1s declared to be o 
Þut the ats here meant are 16 Cay. 2. cap. 4 Cconventicle contrary to law; but theſe 
and 22 C:r, 2, cape 1. by which ſtatute atts are now of no force againſt p 2teitant 
every ailembly far religious worſhip of ciſſenters, by reaſon ol the toleration 4&Q. 
hive or more beſides the tamily, 1a other 1 F/.& M, cope 18, 

Manner than is allowed by the liturgy of 


Q q 4 « himſelf 
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« himſelf and his name to the miniſter and church-wardens of that 

« pariſh; or after their coming ſhall go five miles from their dwell. 
&« ing, and being therefore taken ſhall not within three months after 
© taking &me to church and make their confeſſion of conformity, 
« ag in _—— aCt is expreſt, being thereunto required by a juſtice of 
& peace, or by the miniſter or curate of the pariſh, then ſuch recy- 
« ſant being thereunto required by two juſtices or coroner of the 
&* county ſhall abjure the realm for ever ; and if he refuſe to abjure, 
& or having abjured refuſe to go out of the realm, or being gone ſhall 
«© return without licenſe, it ſhall be felony without clergy. 

By the ſtatute of 39 Eliz. cap. 4. All former ſtatutes againſt rogues 
and vagabonds are repeald, and among other things it is enacted, 
«© "That if any rogues ſhall appear dangerous, or will not be reformed 

« from their roguiſh life by the proviſions of that aCt, it ſhall be 
& lawful for two juſtices of the limit, whereof one of the Quorun, 
 & to commit him to the houſe of correQion till the next quarter- 
[ 691] &« ſeſſions, and then the major part of the juſtices may ba- 
INH « niſh him out of the realm and dominions thereof, to ſuch 

&« place as ſhall be affigned by ſix of the privy council, whereof the 

« lord chancellor or treaſurer to be one, or condemn. him to the 
& oallies of this realm; and if any ſuch rogue fo baniſhed ſhall re- 
« turn agair. without lawful warrant, it ſhall be felony, . to be heard 


* and determined in that county of England or W; ales where he thall 
* be apprehended, 


< But in this caſe the offender hath ha: 
This aR 15 Continued by the ſtatute of 1 Jos cap. 25, 3 Car. t- 
cap. 4. and 16 Car. 1. cap. 4, 
By the ſtatute of 1 Fac. cap. 7. Tt is farther added, « That ſuch 
* dangerous and incorrigible rogues ſhall by judgment of the fame 
« juſtices in the ſefions be branded in the ſhoulder with the letter R. 
<« and be ſent to the place of his laſt dwelling; and if it cannot be 
4 known, then to the place of his birth; and if ſuch rogue be after 
« found offending in begging or wandering contrary to this ſtatute, 
6 it ſhall be felony without clergy, and tried in the county where he 
& ſhall be taken. 
This a& is likewiſe continued by 3 Car. 1. and 16 Car. 1. cap. + 
This a& doth not take away the puniſhment by the ſtatute of 


39 Eliz. cap. 4. but gives eletion to the þ Jon in the ſcſhons t0 
wflict either, 


By 
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By the ſtatute of 39 Eliz. cap. 11. ** 1. Idle and wandering ſoldiers 
« or mariners, or idle perſons wandering as ſoldiers or matiners. ' 
« 9. Idle or wandering ſoldiers coming from fea, not having a tefti- 
« monial under the hand of-ajuſtice of peace, ſetting down the tirge 
« and place of his landing, place of his dwelling and birth, and limit- 
« ing a time for his paſſage thither. 3. Or exceeding the time li. 
« mited by his teſtimonial fourteen days, unleſs he falls ſick, if he 
« be in truth a ſoldier or mariner. 4. Every wandering ſoldier or 
« mariner, or every perſon wandering as a ſoldier or mariner coun- 
« terfeiting his teſtimonial, or having the ſame forged teſtimonial 
« about him, knowing the ſame to be forged, 1s a felon without 
« benefit of clergy. 

This offenſe may be heard and determined before juſtices [6 1 

of aflize, gaol-delivery, or of the peace, baving power to 9 
| hear and determine felony. No corruption of blood. 

If a freeholder will take him into ſervico for a year, and he becomes 
bound by recognizance, ut per fatute, no farther proceeding to be 
againſt him ; but if within the year he depart without licenſe, it 1s 
felony without benefit of clergy. h 

Continued by 3 Car. 1. cap. 4. and 16 Car. 1. cap. 4% 

And thus far for felonies enacted in the time of queen Elizabeth. 

In the time of king Zames theſe enſuing moments were de nous 

enacted. 
By the ſtatute of 1 Fac. cap. 11. © If any arſon within his ma 
« jeſty's dominions of England and ales, being married, do at any 
*« time after marry any perſon or perſons, the former huſband or wife 
« being alive, every ſuch offenſe ſhall be felony, and the party of- 
« fending ſhall receive ſuch proceeding, trial and execution in ſuch 
© county where he or ſhe is taken. | | 
* This aft hath five exceptions. 1. It ſhall not extend to ſuch 
perſons, whoſe huſband or wife ſhall be continually remaining be- 
yond the ſeas, for the ſpace of ſeven years together. 2. Or whoſe 
huſband or wife ſhall abſent him or herſelf in any place within the 
king's dominions, the one not knowing the other to be living within 
that time. 3. Nor to any perſon divorced by any ſentence had or 
to be had in the eccleſiaſtical court. 4. Nor to any perſon whoſe 
marriage hath been or ſhall be declared void by ſentence in the ec- 
lefiaſtical court. 5, Nor to any perſon or perſons for or by reaſon 
of any marriage had or to be had within ns age of conſeut, 


This. 
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This felony not to make corruption of blood, Or loſs of dower, « or 
diſheriſon of 'the heir. 
I. Obfervables upon the body of the ac. 
Altho the ſecond marriage be fimply voud, yet the parliament 
thought i it juft to make it felony. 
A. takes B. to huſband in England, and after takes C. to huſband 
' In Treland, ſhe is not indiftable in England, becauſe the offenſe wag 
[69 3] committed out of this kingdom. But if A. marries » hn. 
band m Jreland, and comes into England, and marries » (>. 
cond hutband, here it is felony. The former _ wagaceordingly ruled 
at Newgate ſeflione (&). | 
A. takes B. to huſband in Hillend.: and then in Holland bikes -* 
to huſband, hving B. and then B. dies, and living C. ſhe marrics D, 
this is not marrying a ſecond hufband, the former being alive, for the 
marriage to C. hving B. was fimply void, and ſo he was not her 
huſband ; but if B. had been living, this had been felony to marry 
D. in England : ruled at TOO: leflions about 1648. the lady 
Madiſon's caſe. | 
The firſt and true wife is not to be allowed as a witneſs aid: 
the huſband ; but I think it clear the ſecond wite may be admitted. 
to prove the ſecond marriage; for ſhe is not his wife, contrary to a 
fudden opinion .delivered in Faly, 1664. at the afſizes in Szrrey, in 
Arthur Armſtrong's caſe; for ſhe is not ſo much as his wife de facto, 
| Fiade que dixi ſupra ſuper flatut. 3 H. 1. cap. 2. þ. 661. 
| 2. Obſervables touching the exceptions. br 
As to the fr ff, . If the huſband or wife be beyond the ſeas ſeven 
years, tho the party in- England hath notice that he or ſhe is living, yet 
it is no felony, which appears by the ſecond exception, where the 
party is commorant in the king's dominions, if the party hath notice, 
it is felony ; notice there makes the offenſe, but not when the huſband 
or wite 1s beyond ſea; and yet in the former caſe as well as the latter 
the ſecond marriage 1s void. Vide 22 E. 4. Conſultation 5. 

As to the ſecond exception: Suppoſe the firſt wife or huſband be 
abſent in New-England or Ireland feven years, this is beyond the ſeas, 
and ſo within the words of the firſt exception, and yet within the 
king's dominions, and fo not aided by the words of the ſecond excep- 
tion, unleſs without notice ; it ſeems 7 favorem vite the words with- 
in the ung. s. domnuans muſt be intended within Englandy Wales, or 


(K)- 1 Sid, 171- Kel. 79. 


S catlardy 
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C-otand, to make both clauſes content; but however the iſle cf 
Wight is not beyond the ſea within the firſt clauſe, becauſe infre - 
or pus comitatls Southampton : 10 for Scilly, Lundy. Quere of 
Guer uſe CY» 7 erſe Ye 

As to the third exception : certalaly the divorce intended 1694] 
*< not & vinculo matrimonit, for then without the aid of any , 
proviſo either may freely marry ; but it mult be intended of divofres 
a menſa & thoro. P. 12 Car. 1. B. R. Porter's caſe, it was doubted, 
whether a divorce cauſa ſevitie, were ſuch a divorce as-was within 
this exception, becauſe it ſeemed rather to be a provifional ſeparation 
| for the wife's ſafety and maintenance, .than a divorce ; but it was 
never reſolved. Cro. Car. 461. (1). 

If there be a divorce & vinculo, and one of the parties novinls, tho 
this ſuſpend the ſentence, and poſſibly may repeal it, yet a marnaage 
pending that appeal is held to be aided by this exception. Co, P. C. 
cap. 21. þ. 89. But if the ſentence of divorce be repealed, a mare 
riage .after 1$ not aided by this EXCEption, tho there was once a 
CLVOTCE. 3 

As to the fifth exception : If either party be within the age of con- 
ſent, the exception extends to both: A. of the age of twenty years 
marries B. of the age of nine years, A. marries a ſecond wife, this 1s 
aided by the exception, as well as if B. had married a ſecond huſband 
before agreement at her age of conſent to the firſt marriage, for 
either of them may re/{lire before they have both conſented. 7: 42 
Eliz. B. R. Babington's caſe, Co. P.C. cap. 21, þ. 89. 

But if a woman of twelve years marry a man of fourteen years, 
a ſecond marriage by either is felony, tho they are infants, becauſe _ 
as to matters of this kind, eſpecially the buſineſs of marriage, they 
are at this age __ of diſcretion. Sed vide Jupra, cap 3. plenius 


a hac materid. 

3. Obſervables touching hot trial. 

The trial to be in the county where the offender is a 1s 
added cumulativ? ; for he may be indicted where the ſecond marriage 
was, tho he be never apprehended, and ſo may proceed to outlawry, 
as likewiſe it may be done' upon -the ſtatute of 7 H. 7. cap. 1. of 
oldiers. Co. P, C. cap. 26, p. 81. 


By the ſtatute of 1 Fac. cap. 12, All former aQts againſt conjura- 
tion, inchantments, &'. are repeald, and it is enacted, 


(9 Kel ap 


« tl. That 
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_ « 1, That if any perſon ſhall uſe, practiſe, or exerciſe any in. 
« -yocation or conjuration of any evil or wicked ſpirit, 
- * 9, Or ſhall conſult, covenant with, entertain, employ, feed, of 
« reward apy wicked or evil ſpirit, to or for any intent or purpoſe. 

« $, Or take up any dead man, woman, or child, out of his or their 
« oraye, or any other place, or the ſkin, bone, or any other part of 
* any dead perſon, to be employed in any manner of witchcraft, 
« ſorcery, charm, or inchantment. 
__* 4, Or ſhall uſe, practiſe, or exerciſe any whtcheraſt ſorcery, 
* charm, or inchantment, whereby any perſon ſhall be kild, de. 
« ftroyed, waſted, conſumed, Run; or lamed i in his or her body, or 
« any part thereof. 

« Every ſuch perſon or perſons, their PTUSY abettors, and coun- 
| ® ſeſtors, being thereof convict and atraint, ſhall ſuffer death as 2 

_ © felon without clergy. : 

« 1, If any perſon ſhall take upon him by witcheraft, inchantment, 
* charm, or ſorcery, to tell where any treaſure of gold or ver may 
« be found in the earth or other ſecret places. 


« 2, Or where _ or things loſt or ſtolen —_ be found or 


* he come at. 


« 3. Or ſhall uſe any forcery, to the i intent to provoke any perfo 
* to unlawful love. Se 


« 4, Or whereby any cattle or ada of any perſon ſhall be "Y 
" ſtroyed, waiſted, or impaired. 


« 5, Or to hurt or deſtroy any perſon in his or her body, tho the 
* {ame be not effefted or done. | 

 \«« Firſt conviction one year's EP ANTI without bail, and 
« once a quarter to ſtand two hours in the pry, and confeſs his 
6 or her fault. 

& Tf after conviction he commit the like offenſe, and be convict 
« and attaint of ſuch ſecond offenſe, he ſhall ſuffer death as a felon 
«without clergy ; but no loſs of dower, pa of blood, nor 
« heir diſherited. 

By the fiatute of 1 Fac. cap. 31. perſons going abroad with 2 
plague-ſore, felony. But this a& is diſcontinued, as my lord C: oke 

6 faith, Co. P. C. p. 90. but 3 Car. 1. cap. 4. hath revived or 

[99 6] continued it to the end of the firſt ſeſſion of the next parlia- 
ment; and by -16 Car. 1. cap. 4. it is continued till repeald. 

But it gives no forfeiture of lands, goods, or chattels. 


By 
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By the ſtatute of 3 Fac. cap. 4. © If any ſubjeQ paſs out of this 
« realm, to the intent to ſerve any foreign prince, ſtate, or poten- 
« tate, or ſhall paſs over the ſeas, and there ſhall voluntarily ſerve 
« any ſuch foreign prince, &c. not having before his or their paſſing 
' « taken the oath preſcribed in that a& before the cuſtomer, compt- 
' « roller of the port, haven, or creek, or their deputy or deputies, or 
« being a gentleman, or of higher rank, or hath born office of a 
« captain, lieutenant, or other place in the camp ſhall paſs, &c. before 
« he hath taken the oath, and given bond, &c. it 1s felony. 
| « The trial ſhall be in the county where the offenſe is committed, 


« iz. the place of his departure, tho that be but part of the offenſe, 


« and there they ſhall inquire of the reſt of the offenſe committed 
« beyond ſea, viz. his ſervice there (mJ). 

« The offender hath his clergy. 

« No corruption of blood nor loſs of dower. 


w» 


By the ſtatute of 21 Fac. cap. 26. © All perſons who acknowledge. 
« or procure to be acknowledged any fine or fines, recovery or re- 


« coyeries, deed or deeds enrolled, ſtatutes or recognizances, bail or 

_ « judgment, in the name of any perſon or perſons not privy or con- 

« ſenting to the ſame, and being thereof lawfully convicted or attaint, 

« ſhall incur the penalties of felons without benefit of clergy. 

_ * No corruption of blood nor loſs of dower.  -. _ 

A bail taken before a judge, is not a bail within this ſtatute till it be 

filed of record; and if it be not filed, the acknowledging thereof in 
another's name makes not felony, but a miſdemeanor only (*). 


The ſtatute of 21 Fac. cap. 27. for murdering baſtard children : 


this I ſhall reſerve to the title of evidence, Part II. cap. 39. quod 
vide ibidem. hs | 

And thus far of felonies in the time of king Fames. 16077 
In the time of king Charles I. 1 find not any new enacted [09 7] 
elony. v 


I therefore come to the time of king Charles II. (+) 


\ 


(m) Co. P.C. þ. $0. cap. 4. thought proper to ſubjoin an account of 
(*) But this is | mh made felony by 4 & the ſeveral felonies which have been en- 
W, Y | atted ſince that time, by which it will ap- 
(+ Here the manuſcript breaks off, our ar, that latter times have been no leſs 
author having prqceeded no farther; but Fruitful in multiplying capital puniſhe 


to render the work more complete, it is ments, than former ones were, 


Felonies + 
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Felones enafed wn the time of king Charles II. 


E. Franfporting wool. 


TDIY 1; & 14 Car. 2. cap. 18. it is made 
felony to tranſport wool out of Eng- 

nd, Wales, or Treland; but by 7 & A 
I. 3. cap, 28 the making it felony is re- 
peald, and it is reduced to a miſdemeanor, 
which by that and later ſtatutes is fubjeRted 


to ſevere penalties. + 


IE. Coventry's at concerning diſ- 
membring or disfiguring. 
By 22 & 23 Car, 2, caps I, if any ſhall 
malice forethought, and by lying in 
wait, unlawfully cut out or diſable the 
tongue, 
Pat out an eye, 
Slit the noſe, | 
Cut off a noſe or lip, | 
. Or cut off or diſable any limb or mem- 
ber of any other perſon, with intention to 
maim or disfigure, they, their counſellors, 
aiders, and abctters, ſhall be guilty of fe- 
Jony without benefit of clergy. | 
. Attaiuder on this ſtatute ſhall not work 
any corruption of blood or forfeiture. 
. Sir John Covertry, a member of the 


jg - "I 


5 b ” mY ea 


which txom him was called Copemtry's att, 


_ Corn, hay, or grain, barns or other houfes, 


_ offender to chuſe tranſportation for ſeyen 


houfe of commons, had a little before been 
afflaulted in the fireet, and his nofe fit 
which gave occaſion to the making this at, 


Upon this ſtatute, Coke and Woodburie 
were condemned and executed at $yf;/k 
allizes, 8 Geo, I. for litting the — of 
Mr. Criſpe. See State Tr, Vol, Vt. Þ. 232, 


IN. Maliciouſly burning Racks 
of corn, or killing cattie in the. 
night. 


By 22 & 23 Car. 2. cap. 7. Whoever 
ſhall in the night-time maliciouſly, unlaw. 
fully, and willingly, burn any flacks of 


or buildings,. or kilns, 

Or ſhall in the night-time maliciouſly, 
unlawfully, and willingly, Kill or deſtroy 
horfes, ſheep, or other cattle, ſhall be 
guilty of felony ; but liberty is given the 


years, 

| Attainder on this a& ſhall not work cor= 
ruption of blood, loſs of dower, or diſ- 
heriſon of the heir, 4 


During the ſhort reign of king James Il. I do not find any new enatted 
| felony. + 


—_—_— & ——_—— —_— 
— 


_— _—y 
— — 4 : _ ” 


 Felonies enatted in the time of king William II. 


| Perſonating bail. 
Y4MHW.& M. a. 4. Perſonating 


another before thole who have autho- 
Tity by that aG& to take bail. ſo as to make 
him liable to the payment of any ſum of 
money in that ſuit or aftion, 183 made fe- 


Joyy, 


II. Counterfeiting lottery 
[598] =: = tickets. a 
By; & 6, & M. cap. 7. 8 Ann. cap. 


12 Ann. ſeſſ. 1. cap. 2, ſeſſ. 2. caf- ge 
vo Is A & 9. 7 of bo 20, 


e forging or counterfeiting the tickets 
in the ſeveral lotteries appointed by the 
ſaid aQts, | 

Or ſtagding orders or receipts given out 
in purſuance of the ſaid aQs, 
r altering the number or principal ſum 
thereof, | 


benefit of clergy, 


Or counterfeiting the hand of any perſon 

to ſuch order, SE TS 

Or the bringing any ſuch forged ticket, | 
&c. (knowing it to be ſo) to the managers, 
&c. with intent to defraud his mazeſty or 


any contributor, is made felony without 


UI. Counterfeiting the ſtamps. 
By 5 & 6 W. & M. cap. 21.9& pas 
482þ. 25.8 Ann. cap. 9. 9 Ann: caps 11 
cap. 23s 10 Ann, cop. 19. 12 Anne Jo þ 
Cap. 9. Ss Geo, I. caps Z. Forging any OI tne 
ſtamps appointed by the ſaid aGs, ; 
Or counterfeiting 02 reſembling the ime 
preſſion of the ſame upon any vellumy 
archment, Or paper : 
n Or uttering, Ein g, or ſelling any vel- 
Jum, &c. with ſuch cog Is impretiong 
knowing the ſame to be lo, _ 
Or hag apy ſtarwps or marks _ _ 
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to defraud the crown of the ſtamp duty, 18 
made felony without benefit of clergy. 


IV. Counterfeiting the ſeal of the 
Bank, bank-notes, &c. 


By 7 & 8 W. cap. 31. y. 36. 8 & g9W. 
cap. 19. 54 36. and 11 Geo. 1. cap. 9. The 
forging the common ſeal of the bank, 

Or any bank bill or bank note, 

Or eraſing or altering any ſuch bill or 

note, 

Or altering or eraſing any indorſement, 
or any bank bill or note, 

Or tendering the ſame in payment, 
knowing the ſame to be forged, eraſed, 
@r altered is made ſ{clony, 


V. Counterfeiting exchequer- 
| | bills. DHS 


By 7 & $ WW. cap, 31.5. 78:9 W. cap.2. 


& 3+ 5 Ann. Caps I 3» 7 Ann. cap, 7. [0] Ann. 


rap. 7.11 Geo. I. cap. 19.h, 12, The coun. 
terſeiting exchequer bills, 

Or any indorſ{ement thereon, 
Or tendering ſuch counterfeit bills or in- 
dorſement, knowing the ſame to be coun- 
terfeit, with mitention to defraud his ma- 
jeſty, or any other perſon, is felony with= 
out benefit of clergy. 


VI. Blanching copper, &-:. 


By 8 & g FF. cap. 25. Blanchin copper 
for ſale, or mixing blanched a with 
filver, 


Or knowingly buying or felling, or of - 


| fering to fale fuch, or any other malleable 


mixture of metals or minerals heavier than 
ſilver, and wearing like gold, 
Or receiving, paying, or putting off any 
counterfeit, or unlawfully diminiſhed mil- 
led money (not cut in pieces) at a lower 
rate than it imports, or was coined or 
counterteiced for, is made felony, 


mtr 


ti. 


Felonies enafted in the time of queen Anne. 


I. Wilfully deſtroying any ſhip. 
Y 1 Arn. ſeſſ. 2. cap. 9. and 4 Ceo, I, 
21 cap. 12, It is felony for any captain. 
maſter, mariner, or other officer belong- 
ing to any ſhip wilfully to caſt away, burn, 


or deſtroy the ſaid ſhip, or procure the. 


ſame to be done to the prejudice of the 
owner, ns 

Or for the owner, captain, &c. to do 
the like, to the prejudice of any under- 
writer of the policy of inſurance, or of any 
merchant, who ſhall load goods therein, 


IV. Receiving ſtolen goods. 


By 5 Ann. caps 31. Receivers of ſtolen 
goods, knowing them to be ſtolen, are de- 
elared guilty of felony, as acceſlaries, 


| Ul: Affaulting a privy 
[699] counſellor in the exe- 
cution of his office. 


By 9 An. cap. 16. It is felony without 
| benefit of clergy to aſſault, wound, or at- 
tempt to kill a privy counſellor 1n the ex- 
ecution of his office, 


pr EET 


— dt hd 


| The occaſion of making this aQ ſee ſupra 


' þ, 230« in notts, 


IV. Counterfeiting the ſeal of the 
South-Sea company, Sonuth-Sea 
bonds, &c. _ 


By g Ann. cap. 21, It is felony without 
benefit of wy to forge or counterfeit the 
yen -_ ot the Soutb-Sea company, 

r to forge, counterfeit, or alter an 
their bonds, — mays 

Or knowingly to tender, or offer to dif. 
poſe of the ſame, with intent to defraud 


. any perſon, fee 6 Geo. 1. cap. Ii. 


V. Making an hole in a ſhip, or 
ſtealing any pump from a ſhip. 


oy 12 Ann. _ 8. made perpetual by 
4 Geo, 1. cap. 12. The making any hole i 
a ſhip = diftreſs, Som 
Or ſtealing any pump belonging to ſuch 
ſhip, or aiding or abetting PW} ; 
Or wiltully doing any thing tending ts 
the immediate loſs of ſuch ſhip, is mage 


_ felony without benefit of clergy, 


P—_—_ 


———. 


| Felonies enafted in the time of king George I. 
1. Concerning riotous aſſemblies. 


Y1Gee. 1- caps 5. (whichſis for the moſt 
part copied from an expired a@ of 

x Mar. cap. 12.) if twelve perſons or more, 
being uulawfully and rictouſly affempled, 


ſhall ſo continue together to the number of 
twelve for the ſpace of one hour after pro- 


. Clamation made to depart, ſuch continu- 


ance 1s made ſclony without benefit of 
Clergy ; | 


As ' 


Ls 
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Or any indorſement or writing thereon, 


he ap 


9 Geo. 1. cape 5. 


As alſo to oppoſe or hinder the reading 
the proclamation, | | 

Or to continue to the number of twelve 
for one hour after ſuch hinderance ſo made, 
having knowledge thereof: 

By the ſame a&t it is felony without be- 
nefit of clergy or any perſons, unlawfull 
and riotoully aſſembled, with force to pull 
gown, or begin to pull down any church, 
or ehapel, or building for religious worſhip 
allow'd by the toleration aft, or any dwell- 
ing-houſe, barn, ſtable, or other out-houſe, 


H. Maliciouſly burning any wood 


_ ,or coppice. 
By 1 Geo. x. cap. 43. and 6 Geo. r, 


cap. 
x6. It is felony for any perſon malicioaty | 


to ſet on fire or þurn any wood, under- 
wood, or coppice, or any part thereof, 


- HE. Returning from tranſporta- 


tion, taking a reward for help- 
ing to ſtolen goods, Wc. 
PR. Geo. 1. cap. 11. If any offender or- 
or tranſportation beyond fea ſhall 
return to, or (by 6 Geo: I. cap. 23.) be 
found at large in Great Britain or Treland, 
without ſome lawful cauſe before the ex- 


iration of his term, without licence from 


majeſty, he ſhall be guilty-of felony 


without benefit of clergy. _ 


' By the ſame flatute, whoever ſhall take 


Any money or reward under pretence of 


ſon to ſolen goods, unleſs 


helping an | 
ce 30/ the felon, and give evidence 


re 
againit him at his trial, ſhall be guilty of 
felony, and ſhall ſuffer in the ſame manner 
2s if he had ftolen them himſelf, .-with fuch 


_ circumſtances, as the ſame were ſtolen, 


Upon this clauſe Fona:ban Wild was exc 
cuted, to Geo. 1. 6.2 


IV. Counterfeiting army deben- - 


tures, 


By 5 Geo. 1+ cap. 14: 6 Geo. I. cap. 17s 
t is felony without bee 
nefit of clergy for any perſon to alter or 
counterfeit any army debentures, | 

Or fraudulently to iſſue out any other 
than for the ſums certified by the commuſe 


oners, 


[700] 


V. 
"I "Sea receipts or watr- 
rants, &c "he 


By 6 Geo. I. cap. 11, It is made felony 
without benefit of clergy for any one to 
alter, forge, or counterteit any South-Sea 


receipt for a ſubſcription to the Rock, _ 


Or warrant for a dividend, 


/ 


Counterfciting South-, 


| lony without 


Or knowingly to 
Poſe of the 
any one. 


tender Or otter to gf. 
me with intent to defraug 


VI. Counterfeiting the ſeal of the 
two allurance companies. 


By 6 Geo. 1. cap, 18, The co iting 
| the corporatinn a of either x g"ng aſa 
ance Companies, now known by the names 
of the Royal Exchange and the London Aſs 
Jaws : | Be 
r altering any policy, bill, bond | 
other obliptiog under hate common frat, 
Or knowingly paying away ſuch policy, 
&c. or demanding the money thereon, 1g 
felony without benefit of clergy. | 


VIE. Maliciouſly ſpoiling the gar- 


ments of any perſons in the 
ſtreets. 


By 6 Geoe 1, boy 23. The wilful and 

_ malicious tearing, ſpoiling, cutting, burn- 
ing, or defacing the garments orclothes of 

_ any perſon in the fireets or highways is 
iclony, 1 En 

VII. Smuggling. 

| By 8 Geo. 1. cap. 18. If any perſony 

above the number of five Gn offenſive 

arms, or being in diſguiſe, ſhall be found 

paſſing with foreign goods from any ſhip 

"Ie due entry and payment. of the 
uties 

Or ſhall forcibly reſiſt any officer of the 

cuſtoms or exciſe m the ſeiſing run goods, 


they ſhall be guilty of felony. 


IX. Counterfeiting the name of, 
or perſonating a proprietor for 

_ transferring ſtock, or receiving 

_ dividends. Is 


By 8 Geo. 1, cap. 22. To counterfeit 
the neme of any proprietor, WS, 
To forge or procure to be forged, or 
wilfully to a@ and afliſt in forging a letter 
of attorney, or other inſtrument to transfer 
any ſhare in the capital ſtock of any cor« 
poration cſtabliſhed by a& of parliament, 
_ Or to receive any. annuity, or divid 
attending ſuch ſhare, ' 
Or falfly to perſonate any proprietor for 
. the purpoſes aforefaid, is felony without. 
\ benefit of clergy. ' 


'X. The like as to annuity orders. 
| By 9g Geo. 1+ caps 12. To do the like with 


relation to any annuity order, is made fo- 
| fit of clergy , 
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XI. TheWaltham-blacka&t againſt 


appearing in d1 guiſe in any 


foreſt, &c. unlawtully huntirg: 


deer, robbing any warren, de 
roving fiſh, maiming cattle, 
deſtroying trees in any avenue, 
&c. firing bouſes, ſtacks of 
corn, &c. maliciouſly ſhooting 
at any perſon, ſending threat- 
ning letters, &c. | | 
By g Gev. I, Cap. 22, continued by T2 
Geo. 1. cape 30. and 6 Geo, 2« Caps 37» till 
Sept. 1, 1736, and from thence w the end 
of the next ſeſſion of parliament, it is made 
felony without benefit of clergy, for any 


perſon armed with offenſive weapons, an 
having his face blacked, or otherwiſe diſ- 


guiſed, to appear in any foreſt, chaſe, park, 


&c. or in any high road, open heath, com- 
mon, or down, | 

Or unlawfully and wilfully to hunt, 
wound, kill, or ſteal any red or fallow 
deer, 

Or unlawfully to rob any warren, &c. 


\ Or to ſteal any fiſh out of any river or 


on 

Or unlawfully to break down the head 
or mound of any fiſh-pond, whereby the 
Aſh ſhall be loſt or deftroyed, ; 


Or unlawfully and malicioufly to kill, 


maim, or wound any cattle, 

Or to cut down, or otherwiſe deftroy 
any trees planted in any avenue, or grow- 
ing 1n any garden, orchard, or plantation 
for ornament, ſhelter, or profit, 
| Or to ſet fire to any houſe, barn, or out- 
houſe, hovel, cock, mow, or ſtack of 
corn, ſtraw, hay, or wood, 

Or melicicuſh 
any dwelling-houſe or other place. ' 

( x4 gy this clauſe Edward Arnold was 
convicrea at Surrey lent-a[/izes, 1723-4, for 
ſhouting at lord befor ELF i 


[701 ] ZE Or knowingly to ſend any let-. 


ter without any name, or ſigned 
with a fiftitious name, demanding money, 
veniſon, or other valuable thing, . 


Or forceably to reſcue any perſon being 
lawfully in cult 


cfore-mentioned, 
Or to procure any perſon by gift or pro- 


miſe of money, or other reward, to join | 


18 any ſuch unlawful a. 


No attainder on this a& ſhall work cor- | 


ruption of .blood, loſs of dower or for- 
of the accouatant-general, the court of 


teiture, . | 


| This a& was occaſioned by the devaſta- 
tons and: injuries then lately committed 
n 2 violent manner by ſeveral perſons near 
Waltham, who had appeared blacked and 


diſguiſed in the chaſes," foreſts, &c. and 
Vorsl. | 


to ſhoot at any perſon in 


ody for any of the offenſes 


was from thence called the Waltham-black 


X1I. Concerning the pretended 
privilege of the int in Southe 
Wark. 
By 9 Geo, 1. cap. 28. If any perſon 


ſhall within the place commonly called the 
Mint, or the pretended limits thereof, 
wiltully obſtrudt any perſon ſerving or 
endeavouring to ſerve or execute, any will, 
warrant, or legal proceſs, &c, | 
Or ſhall aſſault, or abuſe any perſon for 


having ſo done, whereby he ſhall receive 


any damage or bodily hurt ; 


Or ſhall oppoſe any officer of juſtice, or . 


perſon aiding ſuch officer in the execution 
of any writ, warrant, or proceſs, &c, or 
ſhall be abetting thereto ; 


Or ſhall reſcue, or knowingly harbour | 


or conceal any priſoner taken upon ſuch 
proceſs ; | 

Or ſhall preſume to exerciſe any unlew- 
ful juriſdi&ion for ſupporting the pretend= 
ed privilege within the faid place, ſuch 


| offender ſhall be adjudged guilty of felony, 


and þe tranſported for ſeven years, 


And it any perſon wearing 7 vizard, 
F 


&c. or _— his face or body diſguiſed, 


hall join or abet any riot, or oppoſe the. 
execution of any legal proceſs, &c, with= 


in the limits aforeſaid, ſuch offender ſhall 
be adjudged guilty of felony without 
benefit of clergy. 


And every perſon aiding or abetting, 
concealing or harbouring ſuch diſguiſed 


perſon, ſhall be adjudged guilty of felony, 
and be tranſported, | 


XIII. The like with reſpe& to 


Wapping, Stepney, Sc. 


' By 11 Geo. 1. cap. 22. The ſame provie. 


fion is made againſt moſt of the ſaid of- 


fenſes, if committed within the hamlet of 


Wepping, Stepney, or any other place with- 


in the bills of mortality, whereof preſent. _ 


ment ſhall have been made by the grand 
jury at a general or quarter-{eflions, 


XIV. Counterfeiting Eaft-India | 


| bonds, or indorſements thereon, 
or on South-Sea bonds, E&c. 


By x2 Geo. 1. cap. 32. Whoever ſhall 
forge or counterfeit, or wilfully affiſt in 
forging or counterteiting the name or hand 


chancery, the regiſter, clerk of the court, 


report-oſhce, or any of the caſhiers of the 
bank of” Zngland, to any certificate, re- 


port, &c, 


Or any Eaft-India bond or indorſement 


thereon ; 


Rr Or 
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Or any indorſement on any South-Sea 
bond, ſhall be adjudged guilty of felony 
without benefit of clergy. 


XV. Afaulting any maſter wool- 
comber, weaver, malicioufly 
breaking; tools, &'c. 


By 12 Geo. 1. cap. 34+ If any perſon 
ſhall aſſault any maſter wool-comber, 
or maſter weaver, or other perſon concerned 
ig the wbollen manufature, whereby be 
ſhall] receive any bodily hurt; for not com- 
plying with any ſuch illegal by-laws, &c, 
&5 in the a mentioned, | 

Or ſhall write or ſend any threatning 
letter to ſuch perſon for not complying 


with ſuch illegal by-laws, or with any de-. 


the coiMimat of the owner fo todo; 


mands or pretenfes of his wor 
others employed by him in th 
manufaQure, he ſhall be deemed 
felony, and be tranſported for ſeven years 

If any perſon ſhall maliciouſly cut NA 
deſtroy any woollen goods in the loom oz 
on the rack 

Or ſhall deſtroy any rack on which ſuch 

ods are hanged in order to dry; 

Or ſhall wiltully break any tools uſed in 
the making ſuch woollen goods, 


kmen, oy 
e woolley 
guilty of 


not having 


Or ſhall break or enter by force into an 
houſe or ſhop by night or by day for any 
of the purpoſes aforeſaid, ſuch offender 


ſhall be adjudged guilty of felony with 
benefit of © 7. gs ? ondbas 


[702] 


'1I Maliciouſly breaking down 
| turnpikes. 


Y 1 Geo. Z. cap. i$. 5 Geo. 2. ap. 33. 
8 Geo. 2. cop. 20, It 1s made felony 
without benefit. of clergy for any perſon 
| maliciouſly to break down er dettroy any 
turnpike-gate or other fence belonging to 
ſuch turnpike erected to prevent paſſengers 
from paſhng by without paying the toll, or 
forceably to reſcue any perſon awfully in 
cuſtody for ſuch offenſe, ' 

Attainder by this a& not to work cor- 
ruption of bleod, loſs of dower, or for- 
feiture, | Eee 


I. Forging of deeds, ſtealing 
bonds, &c. 4 


By 2 Geo. 2. cap 25- The forging or 
counterfeiting, or procuring to be forged 
or counterfeited any deed, will, bond, 
writing obligatory, bit of exchange, pro- 
miſſory note for payment of money, the 
indorſement or aſſignment of any bill of 
exchange, or wen. note for payment 
of money, or any acquittance or receipt 
for money or goods, or knowingly to 
utter or publiſh as true any forged deed, 
Sc. with intention to defraud any perſon, 
is felony without benefit of clergy. 


By the ſame ftatute' to ſteal or take by 


robbery any bonds, notes, orders, tallies, 

&c. is felony of the fame nature, and in 

the ſame degree, as if the money ſecured 

| by ſuch bonds, &c. and remaining unſa- 

Os had been ſtolen or taken by rob- 
cry. 

This aQt was made to- continue only for 
five years from 29 Fune 1729, and from 
thence to the end of the then next ſeflions 
of parliament, 


| RevI*gry 


—_—_ —— 


Flonies ena#ted in the time of king George 1I. 


III. Stealing lead, iron, &:. fixt 
to any houſe or building. 


By 4 Geo. 2. cop. 32. To ſteal, rip, 
cut, or break with intent to ſteal any lead, 
iron bar, iron gate, iron paliſado, or iron 


_ rail fixed to any dwelling-houſe or other 


ty nas, uſed with ſuch dwelling-houſe, 
or fixed in any garden, orchard, court- 
rd, fenes or outlet belonging to any 
dwelling-houſe or other building 1s felony, 
and ſo it 1s in the aiders and abetters; and 
ſuch as ſhall buy or reecive ſuch lead or 
iron, knowing the ſame to be ſtolen. 


IV. Afaulting with an intent to 
rob. h; 
By 7 Geo. 2. cap. 21. It is made felony 


with any offenſive weapon or inſtrument. 
unlawfully and maliciouſly to: aſſault, or 
by menaces, or by any forceable or violent 
manner to demand any money, goods or 
chattels of any perſon, with a felonious 
intent to commit robbery on ſuch perſon. 


V. Counterfeitmg the acceptance | 
of a bill of exchange, or ally _. 
accountable receipt. 

By 7 Geo. 2. cap. 22, If any perto® 
ſhall falfly make, alter, forge, or counter* 
teit,or cauſe or procure to be counterfeited, 


&c. any acceptance of any bill of exchange: 
or the number, or principal ſum of any 


| accountable receipt, for any note, bill, or 


other ſecurity for payment of money, 07 
any warrant ororder for payment of mane)» 
or delivery of goods, with intent t0 defrau 

any perſon, or ſhall with ſuch intent 
utter or publiſh the ſame 35 


true, he ſhall be deemed guilty of felonf 


[ for the continuation of felonies caſted fince the 7 Geo, 2: ſee fo 711 Kc] 
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CHAP. LXV. 


Certain general obſervations concerning felonies by aft of parliament. ' 


ENERALLY if an a& of parliament be, that if a man 
commit ſuch an- at, he ſhall have judgment of life and 
member, this makes the offenſe felony, and this was ordinarily the 
Clauſe uſed in antient ſtatutes, as Yeftm. 2. cap. 34, (a), 14 E. 3. 
cap. 10. 28 E. 3. cap. 3. 13 R: 2. cap. 3. &c. Co. Þ. C. cap. 29. 
6 Il; | 
: 2. And conſequently there enſued thereupon corruption of blood, 
eſchete to the lord, and the wife's loſs of dower. | 
3, But yet there may be and frequently are in aQts of parliament, 


making new felonies, proviſions, that there ſhall be no corruption of 


blood, diſheriſon of the heir, or loſs of dower ; and this 1s done 
ſometimes by enaCting words, as in 1 Fac. cap. 31. for going abroad 


with a plague-ſore, ſometimes by a proviſo, that it ſhall not extend to 


corruption of blood, loſs of dower, &c. as 8 Eliz. cap. 3. 5 Eliz. 


| cap, 14; and ſometimes by the words /aving to the wife her dower, 


and to the heir his inheritance, as upon the ſtatute of 1 Fac. cap. 12. 
. for witchcraft, _ ty 
4. But notwithſtanding ſuch a clauſe, the king ſhall have the for- 
feiture of his lands during his life, and alſo his goods, for no eſchete 
can come to the lord, where the inheritance 1s ſaved to the heir. 
5. But by a ſpecial clauſe, forfeiture of goods as well as of lands 
may be provided againſt, as in the aCt of 1 Fac. cap. 31. of going 
out with a plague-ſore. Co. P. C. cap. 6. þ. 41. and cap. 28. 
Pp. 90. | 
| 6. A faving or excluſion of corruption bf blood doth 
virtually make the heir inheritable, and ſaves alſo the ( I 
woman's dower. Co.P. C. cap. 28. ſuper flatut. 1 Fac. cap. 31. 


7. By an a&t making a new felony, clergy is is not excluded from 


the offender, without ſpecial words. Co. P. C. cap. 19. þ. 13. ſuper 
ſiatut. 8 H. 6. cap. 12. againſt ſtealing records. 

8. In all ats making a new treaſon, felony, or miſpriſion of trea- 
ſon, peers are to haye their trial by their peers, tho no ſpecial clauſe 


(a ) See 2 Ce. Inftit. p. 434+ 
Rr'2 | enaCting 
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enacting it. Co. P. C. cap. 27. p. 89. Juper Natut. 1 Fac. 6. ag, 
11. for marrying two huſbands. 

9. An a& making any offenſe to be a felony, tho it ſpeaks not of 
acceſlaries before or after, yet they are impliedly contained {4 ), 

10. Nay, altho the ſtatute makes an offenſe to be felony in them 
that commit it,. their counſellers, procurers, and abetters, to he 
felons, and ſpeaks nothing of acceſflaries after; yet by the opinion of 
my lord Coke, receivers and accefſaries after are alſo virtually im- 
plied, as in the ſtatute of Wefim. 2. in rape, Co. P. C. cap, 19. þ. 12, 
upon the ftatute of 3 H. 7. cap. 2. for carrying away women, Cy. 
P. C. cap. 12. p. 61. upon the ſtatute of 5 HT. 4. cap. 4. againſt 
multiplication, Co. P. C. cap. 20. p. 74. upon the ſtatute of 1 Jac. 
cap. 12. of witchcraft, Co. P. C. cap. 6. p. 45. im fine, tho Stam- 
ford be of another opinion (c). 

H. An aQ, that makes an offenſe by name, as rape, &c. to be 
felony, virtually makes all that are preſent, aiding, and aſſiſting. 
princtpals, tho one only doth the faCt, tho as to point of clergy in 
ſome caſes it differs ; de quo poſtea. 

12. An a&, which makes the offender, his counſellers and abetters, 
guilty of felony, yet regularly makes not the counſellers, procurers 
or abetters principals, unleſs preſent, but, if they be abſent, leaves 
them in the condition of acceſfaries before, as upon the ſtatute of 1 
Fac. cap. 12. of witchcraft, and other ſtatutes of that kind, unleſs 
in expreſs words it makes them all principals, as is done by the ſiatute 
of 3 H. 1. cap 2. Co. P.C. cap. 12. p. 61. the only inſtance of 
that kind. 

[ ] 13. InanaCt limiting a fecond offenſe to be felony, but the 

70 3 firſt only a miſdemeanor, there muſt be two things to make 

_ the ſecond offenſe felony, viz. 1. A judgment given for the firlt of- 
' Fenſe. 2. The ſecond offenſe muſt be committed after the judgment 
for the firſt, otherwiſe it makes not felony, as in caſe of forgery 
upon the ſtatute of 5 Eliz. cap. 14. Co. P. C. cap. 15. p. 112. (4), 
and upon the ſtatute of 1 Fac. cap. 12. of witchcraft, Co. £. C. 

| Cap. 6. þ. 46. 2 Co. Inſtit. p. 468. 
: 14. Therefore where thoſe and ſome other ſtatutes ſpeak of a I 
ons after a conviction of a former, it is not intended barely of 


b).Co, P. C. 9s | d) Vide » 685; 
© Stanf. P. 5 . 44: be (02 jupre, p. 035 


HISTORIA PLACITORUM CORONZE. 705 


a conviction by verdict, unleſs judgment be given upon it. Co. P. C. 


46. 
s 15. An a& making a felony, and limiting 1t to be tried in the 


county where the party 1s apprehended, unleſs there be negative 
words, and not elſewhere, is but cumulative, and he may be indifted 
where the offenſe was committed, as upon the ſtatut2 of 1 Fac, cap. 
11. marrying a ſecond huſband or wife, Co. Þ. C. cap. 27. p. 88. 
and upon the ſtatute of 7 H. 7. cap. 1. and 3 H. 8. cap. 5. ſoldiers 
| departing. Co. P. C. cap. 26. p. 86, 87. ER 

16. A ſecond ſtatute enaCting the ſame offenſe to be felony, that 
was ſo enacted before, with ſome alterations is but cumulative, and 
no repeal of the former a&; as the ftatute of 3 H. 8. cap. 5. of 
ſoldiers making their departure without the licence of the king's lieu- 
tenant felony (where the aCt of 7 H. 7. cap. 1. makes it felony, if 
without the captain's licence), yet repeals not the former, becauſe it 
is but an affirmative at; ſo 39 El:z. cap. 4. for baniſhing incorrigible 
rogues is not taken away by 1 Fac. cap. T. which adds burning in 
the ſhoulder, and ſending them to their laſt habitation. 


17. If one ſtatute be grafted upon another ſtatute relative to it 


in order to the better execution of a former ſtatute, if the former be 


repealed, the latter is thereby virtually repealed, as the ſtatutes of 


Labourers (e ) being repealed by 5 Eliz. cap. 4. the ſtatute of 3 H. 
6. cap. 1. making congregations of maſons felons is thereby [7 06]. 
repealed (F). Co. P. C. cap. 35. þp. 49. 

18. If a ſtatute be but temporary and diſcontinued, and then re- 
vived by a new a of parliament; or if a ſtatute be made touching 
a new felony, and repealed and re-enacted, the concluſion of the 
indictment contra formam Ratutorum is good; but the beſt way is to 
conclude contra formam /tatut. in hujuſmodi caſu edit. & proviſy with 
an abbreviation, becauſe in conſtruction of law it ſhall be taken either 
 flatuti or latutorum, which may beſt maintain the Inhoment 1 in point 
of law (g), | 
19. A flatute making a new felony of an offenſe, that conſiſts of 

an act partly in the kingdom, and partly out of the kinzdom, and 
limiting it to be tried where the offenſe 1s committed, ſhall be- con» 


( */ 23 E.-3, cap. I. {and 25 E, 3. (g) But this piece of our author's PA 
fap. 1 cannot now be obſerved, becauſe by the 


(#1 For this laſt mentioned ſtatute re- late afts of 4 Geo. 2. cap. 26. & 6 Geo. 2. 
cites as the ground thereof, that the con- cap. 6. all indiftments, informations, &ct 
gregations of maſons had violated'the good are required to be ig words at length, and 
eitetts of the ſtatutes of Laboyrers, not abbreviated, 
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ſtrued to be where that part of the offenſe is committed, that ix 
within the kingdom, as upon. the ſtatute of 1 Fac. cap. 2. paſling 
the ſea, and ſerving a foreign prince, without taking the oath of 
obedience; ſhall be tried in that county where the part was that he - 
paſſed the ſea. Co. P. C. cap. 23. þ. $0. 

20. An act making a new felony extends not to an nant under 
the age of diſctetion, viz. fourteen years old; but if he be of that 
age, it binds him. Plowd. Com. 465. a. Eyſton and Stud”s cale. 

21. Whether the ward king is perſonal to the then king, or ex- 
tends to his ſucceſſors in aCts of parliament? It is true in grants 
of judicial | or miniſterial offices that concern adminiſtration of juſtice, 
as Judges or ſheriffs, a grant of ſuch an office, durante beneplacito 
regis, 18 ſimply determined by the king's death. 12 Ce. Rep. þ. 48, 
Nay the grant of a judicial office by the king quam diu fe bene 
geſſerit, tho it be a freehold, determines by the king's death ; for it 
15 perſonal to the king that grants them ; but it is held, tine the 
grant of offices of another nature, or of lands durante beneplacito 
[707 noſtro doth not determine by the death of the king without 

ſome aft or declaration by the ſucceſſor to determine it. 
12 Co. Rep. þp. 48, 49. 

But as touching acts of parliament, regularly the word Bing ex- 
tends to his ſucceſſors {), and therefore the ſtatutes of 11 H. 7 
cap. 18. for ſervice in the king's wars, 7 H. A. cap. 1. for departing 
of ſoldiers, tho the preamble ſeems perfonal to that king, yet (it 
hath been ruled) do include ſucceſſors, Co. P. C. cap. 26. þ- 86. 
Dy. 211. a. fo the ſtatute of 23 H. 8. cap 4. for brewers, Noy's 
Rep. Þ. 118. Chalchman and Wright. So Poyning's law, 10 H. 1. 
in Ireland, for the manner of pafling aQts of parliament, tho that 
at ſpeaks only of the king, without ſucceſſors, yet it extends to his 
ſucceſſors, and ſo declared 3 & 4 P. & M. cap. 4. 4n Hibernid, 12 
Co. Rep. 109. b. 110. a. 

And altho the power of altering the laws of [ales was a great 
truſt repoſed in Z. 8. by the ſtatute of 34 He. 8. cap. 26. for Wales, 
and was thought by ſome to ceaſe by his death, 12 Co. Rep. p- 48- 
| yet they durſt not reſt upon that, but it was ſpecially repealed bf 
the ſtatute of 21 Fac. cap. 10. 

A ſtatute made to continue during the king $ pleaſure, doth not 
determine by his death, uvleſs it be ſpecially relative to the pe! ſon 


(b) Vide ſapra, þ« 200. of 
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of the king, as during the pleaſure of the king that now is, or accord- 
ing to: ſome difti domint regs, M. 24 Eliz. Moor's Rep. n. 311. þ. 
176. per Mede; and therefore it ſeems that in ſuch caſe the ſucceſ- 
for muſt make ſome proclamation or declaration of record to de- 
termine it, before it be determined; as upon the ſtatute of 8 HF. 6. 
cap. 11. for the manner of taking apprentices in London, which was 
in truth the caſe in Moor, 2. 311. but the ſtatute of 5 El:z. cap. 4. 
repealing all aQts touching apprentices and labourers, and making a 
ſpecial proviſion to ſave the cuſtoms of London, hath quieted that 
queſtion. 

By the ſtatute of 8 H. 6. cap. 24. it is enaCted, © That no Eng- 
& /;/hman ſell to any merchant alien any merchandize, but for ready 
<« payment.” By the ſtatute of 9 H. 6. cap. 2. it is enaCted, © That 
«* notwithſtanding the former ſtatute they may ſell for fix months 
« time, . and this ordinance ſhall endure ſo long as ſhall pleaſe 
« the king.” It it held 10 Z. 7. 7. 5. that this ſtatute 9]. 
remains as a ſuſpenſion of the former aCt of 8 H. 6. not- [70 ] 


withſtanding the death of _ VI. tall repealed 7 proclamation 


by his ſucceflor. | 
And yet in caſe of capital olfenſes limited, and de novo enafted 


by aCt of parliament to continue during the king's pleaſure, it 1s not 
ſafe to-proceed upon them after the king's death; and tho in matters 
of miſdemeanors ſuch continuance is limited by acts. of parliament, 
yet I do not remember any ſuch kind of limitation in aCQts enaCting | 
capital offenſes, but they are either perpetual, or limited to continue 
for a time certain, as ſeven years, &c. or till. the end of the next 
ſeſſion of parliament, &c. 

22. An a of parliament, that makes an offenſe felony, doth con- 
ſequently introduce the puniſhment of concealing, that is, miſpri- 
ſion of felony ; and every offenſe made felony by aCt of parliament, 
includeth miſpriton, and the party may be indicted of miſpriſion 
of felony, and thereupon fined and impriſoned, 2-R. 3. 10, 
11. And yet in Co. P. C.p. 133, upon the ſtatute of 33 FH. 8. 
cap. 1. of falſe tokens, it is ſaid, where a corporal puniſhment only 
:s inflifted by aft of parliament, the party cannot be fined and im- 
priſoned, which is to be underſtood with two cautions, viz, 
1. Where the inditment, &c. is grounded for the ſame offenſe 
Contained in the ſtatute, and therefore 1t crofleth not the caſe of 

Rr4 2 R. 3, 
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2 R. 3. for there he was indifted for mi/priſion, and not for fe. 
lony. 2. Where it was an offenſe at common law, . there if the 
inditment be grounded barely at common law, he, may be fined 
and impriſoned, tho the ſtatute limit a corporal puniſhment, as in 
caſe of falſe tokens he may be indicted as a cheat (*), 


| (*) Here our author had wrote the title | had referred what he* thought needful to 
of another chapter Touching Piracy, "but be ſaid on that. head to the chapter of 


did not proceed 1n it, perhaps becauſe he - Clergy, Part I. caps 5% 


X Oy 


THE END OF THE FIRST VOLUME. | 
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 Addenaa in Notis, 


Ad, p. 270. 1, 19. Rot, Part, 11 H. 6. 
s. 43- A Rg noſtre Sovereigne Seigneur 
Beſechen hunbly your communes of this 
preſent parlement, that where one Fohn 
Carpenter of Bridbam in the ſhire of Suſſex 
gw” ane the vil day of Feverer the 
yere of youre noble Teigne the vin, fay- 
ing to Iſabel] bis wyff, that was of the age 
of xvi yere, and hadde be maried to hym 
but xx dayes, that they wold gao tagedre 
on pilgremage, and made to arraye hir in 

hir beſt arraie, and toke hir with hym fro 
_ the ſaid toune of Bridþam to the toune of 
Stughton in the ſaid ſhire, and there with 
woode he ſmote the ſaid Tſabell his wiff on 
the hede that the brayne wende oute, and 
with his knyff gaf hir many other dedly 
woundes, and ftreped hir naked out of hir 


clothes, and toke his knyf and flytte hir 


þelly from the breſt doune, and toke hir 


bowels oute of hir body, and loked if ſhe. 


were with child. And thus the faid Fobn 
murdrid horibly his wiff, of the which 
horibly murdre the Thurſday next after the 
feſt of Seint Ambroſe the biſhop, the yere 
of youre reigne by foreſeid, the ſaid [Febr 
was endited byfore Sir Fohn Bobun Kt, Sir 
Henry Huſce Kt. and Wil, Sydney your com- 
 mifſioners of your .pees withinne the ſhire 
| foreſeid, and proceſſe made out upon the 
ſame enditement according to your lawes 
till the ſame Jobn Carpenter was outlawed 
of the ſaid mourdure, and now gratiouſly 
for the ſame cauſe arreſte, and in your pri- 
ſone called the king's bench: Pleaſe hit 
to youre hie right wiſeneſlſe to conſidere 
the horrible murdure foreſeid, and by 
auQtorite of this your hie court of parlia- 
ment to ordeine, that the ſaid Fobn Car- 
penter may be juged as a traytour, and that 
your jugges have power to give judgement 
upon him to be drawed and hanged as a 
traytour, in eſchewyng of ſuch horrible 
mourdurs in tyme comyng, ſavying all- 
wayes to the lords of the fee eſchetes of his 
land: atter yere, day and waſt. 


Pur ceo gil ſemble encountre la libertee de 


Sernt Eſglile, le Roy ſ* adviſera, 

Ad. p. 384. 1. 6. after ele&a r. ſcripture 
ſacre contraria, for ſo Grofted expreſt him- 
Telf, altho theſe words are omitted in our 
author's M, $. See Mar. Paris, p. 874- 

Ad. þ. 396, no:*.(n) in fine. The truth 
15, the writ for burning Sazvtre was in- 
deed a ſpecial aQt of parliament made for 
that purpoſe, for ſo is a writ zefte'd per re- 
gtm & concilium in parliamento to be in- 
tended, See the prince's caſe, 8 Co. Rep. 
fol. IQ, a. 
hereſy being puniſhed capitally before this 
ſtatute and that of 2 H. 4. 
that the writ de heretico comburendo lay at 
common law ſeems to be a miltake, fur 


Nor do I find any footſteps of 


The notion 


tho that writ be in the printed regiſter, yet 
it is not in the antient manuſcript regiſters; 
ſee State Tr. Vol, IT. p. [275]. That this 
was not the antient puniſhment of heretics 
in England ; ſee Mat, Paris, p. 105. for 
Bra&en | Lib. III. de corond cape g.] Brit- 
ton [ cap. 9] Fleta | Lib, I. cap. 29 & 37 

ſpeak not of heretics, but of apoſtates an 

infidels; And tho by the imperial law 
ſome particular hereſfies were puniſhable 
with death ; fee Cod. Lib, I. zit. 5. 7, ni, 
12, &c. yet it does not appear, that even 
in the empire hereſy in general was puniſh- 
ed capitally, till the conſtitution of Fre- 
deric IT, about: the year 1234, which in- 
diſtin&ly adjudges all heretics to the 
flames: but 1n England the uſual puniſh- 


ment ſeerns to haye been impriſonment, 


and even this was not allowable, tho he 
were hereticus contumax, before the pre- 
tended ſtatute of 5 R. 2. without the king's 
{pecial licenſe, . an inftance whereof is in 
Rymer's Feedera, Tom. Vi. p. 651. Rex 
weneravili epiſcopo Londoniz ſalutem, Puja 
accepimus per inquiſitionem weftram, gudd 
Nicholaus & Drayton —coram wobis 
congrus conviftus & pro beretico adjudicatus 
exiſtit, quadgue in ſuo errore nephando animg 
indurato nequiter perſeverans, ad fidei catho- 
Hcez unitatem redive non curawvit nec curat in 
preſenti, hicet ſepias ad hoe excitatus & jne 
duttus, ſententiam majorts exccmmunicationis 
in bac parte incurrendo. Cum igitur fanfa 
mater ecclefia ita'tales hereticos perſequitur, 
ne ſuo veneno alios inficiant, ut in carceribus 
cuſtodiri precipiat. Super quo nobis ſuppli- 
caftis, ce Nos ſupplicationi veſtre free 
dite pratanter concedentes, ad ipſum Nichg- 
laum +haereticum carcerali cuſtodie weſtre 


mancipare, & ipſum in carcere weſtro cuſto- 
dire v fark quouſgne diftum errorem ſuum 
bo page" & ad fidit cathilice unitaten: 
redire voluerit, quantum in nobis ft, 
licentiam at's 164 ſpecialem. I [7 I O] 
Pat. 44+. E. 3. Þ+« 1. m. 23. dorſo., 

Ad. pe 490. in fine, Placita coram juſti. 
ctariis itinerentibus apud crucem lapideam in 
6m. Midd. anne 2 E. 1. incipiente 3. Rot, 
I3. in dorjo, Seyton* Alice de Covale was 
es "2 pro morte Fobannis Lipertung, and 
pleaded, that ſhe killed him /e defendends, 
«+ eo quod burgavit domum ſuam; & de 
** bono & malo ponit ſe ſuper patriam ; 
* & x11 juratores dicunt, quod predidaa 
© Alicia occidit predictum Fohannem ſe 
* defendendo, ed quod voluit domum 
© ſuam burgiſſe, & ipſam occidifſe, {1 
«« polſet, Ided inde quieta, Et catalla 
6& prxdifi Fohannis confilcantur,” Pg. 
eita coram eiſdem juſtic* ibidem. Rot. 12, in 
dorſo,. Thomas le Chapeleyn nequiter, & 
in felonia, fregit oftium domis Iſabelle Lucas 
de Bottewell, Hue and cry was raiſed, 


and 


k 
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and he was purſued, and killed in fugiend» 
by one William le Javene, Fawene brought 
the king's pardon pro morte illa, © Ided 
«+ conceditur ei firma pax, & quia pra- 
«« dicius Thomas le Chapeleyn occiſus fuit 
« ;n fugiendo, catalla czus conkiſcantur.” 

Ad. p. 508. t. 15. comes into the deellinge 
Þo'1ſe, but as the caſe 1s reported in Kel, 
3t. he was indifted for breaking into the 
houſe. Vide infra Part II, p. 358. 

Ad. þ. 566. l. ult. H. 7 £.2. Rot. 88. 


This was the caſe of Thomas de Hederſcte 


2nd Fcbn de Up/izne, who being convicted 
& gudd incendium & combuſiionem domorum 
willee de Lenne ex precogitata malitia felo- 
ics perpetrdrunt, had judg ment guad ſuſ- 
pendanture | 

Ad. fp» 602. M. 28 E. 3. Rot. 32. 
* The abbot of St. Albans was impleaded 
* coram Trege, pro evalione priſonum a 
& o2a0li de Sandfto Albans, cujus cuſtodiam 
« jdem Abbas habet, ut Ge jure abbathie 
« ſuz;” amongſt whom was Fobn de 


Heremyngford a clerk convift ; but upon. 


the jury's finding, 4 quod 1dem Fobannes 
« de Heremyng ford tempore evaſionis pre- 
« gdiftz, ſeu aliquo momento ante recap- 
< tionem ejuſdem, non fuit extra viſum 
« cuſtodis dite gaolz ſub preditto Ab. 
6 bate, confideratum eſt, quod pregdiftus 
« Abbas eat inde quietus.” | | 
M. 45 E. 3. Rot. 17. This was the caſe 
of William Bakere, who was taken cum bo» 
xis & catallis furetis by the conſtables of 
Danbury, and fet in the ftocks, from 
whence be eſcaped; upon which the ſaid 
conſtables were brought <coram rege ad 
»eſpondendum, &c, and pleaded, «+ quod 


_ &" poſtquam latro ceppos fregit, iphi cam 


« recenier inſecuti tuerunt, viſum ſuper 


< ipfum ſemper habentes,”” till they re- 


took him, and committed him to the gaol 
of the ſaid town; ** et quod predictus 
« }atro adhuc in cadem gaola exiſtit, &c,” 
The king's attorney replied, and joined 


iſſue with them, as to their keeping con- 


Aant' view of him till he was retaken. 
+ Et Jjuraiores dicunt, quod pradictus 


_ © {1deratum e 
« lart1 erga dominum regem de centum 


preft. 


& latro arreſtatus & captus fuit x 
ec conſtabularios, & 4 RO notes % 
« quod 1idem conftabularii ptz \Qtum 1a. 
« tronem poſtea permiſerunt evadere 
« abſque hoc quod ipfi habuerunt viſum 
& ſuper prefatum latronem in evadendo 
&« prout ipfi 6 Ip allegarunt, Ideg con- 
» quod predii conſtaby. 


5 lolidis pro evaſione prediQta oneren. 
tur,” 

Ad. þ. 621. Mich. 7 R. 2. Ret. 3, This 
was the caſe of Fobn, Vicar of Round 
Church in Cambridge, who was indiQed, 
that whereas one William Gore an approver, 
priſoner 1n the caſtle of Cambrid » * late 


_ © cus erat tempore captionis corporis ſui, 


<< jam per aſſenſum, & licentiam gaolarii, 
& & janitoris ibidem, irruditus [eruditus 
&« eſt, & informatus de letururs [literaturd 
6 pe eundem vicarium, &c.” Upon this 
indiQtment the vicar ſurrendered himſelf 
coram rege, and was arraigned de felonid 
predifta, and pleaded not guilty. The 
court bailed him till his trial, which was 
betore the judges of niff prius at Cambridge, 
where the jury found, 4 Quddpredifius 
vet Come Vicarius in nullo eſt culpabilis 
© de felonia, nec de aliquibus articulis bi 
© 1mpolitis, nec unquam ſe ei occafione 
& reiraxit. Ided confideratum eft, quod 
& eat inde quietus,” _ | 
Ad. p. 677. The reaſon why I ſay preft 
mult now be underſtood in the aftive ſenſe, 
is becauſe, tho it be vulgarly uſed in a 
ſhve {ignification for being taken away 
y compulſion, yet in legal underſtanding 
it cannot now be applied to any to make 
him a lifted ſoldier, and ſubject to penal- 
ties as ſuch, unleſs he aQively do ſfome- 
w hat, as taking earneſt, or the like, wheres 
by he voluntarily conſents to his being 
liſted, and ſo amounts to the ſame as taking 
Ad. P- 695+ The ſtatute of I Faces £4þs 
12. againſt conjuration, witchciaft, @c, is 
lately repealed by an a& of this preſent 
parliament, wiz. 9 Geo. 2. cap. 5, 


— a 


TS 


[711] Felonie enafted ſince the laſt Edition of this Book, which 
Was in the Year 1736. 


VI. Wilfully deftroying or da- 
maging H/e/tmin/ter-Bridge. 


By 9g Geo. 2. cape 29, If any perſon or 


perſons ſhall wilfully and malicinuſly blow 
up, pull down, or deſtroy the bridge or 
any part thereof, or attempt fo to do, or 
unlawfully, without authority from the 
Commillioners, remove or take any works 


thereto belonging, or dire& or procure the 
ſame to be done, whereby the bridge or 
the works thereof may be damaged, or the. 
lives of the paſſengers endangered, ſuch 
offender. or offenders being nvinlly cone 
viRed, ſhall be adjudged guilty of felony, 
and ſhall ſuffer death without benefit of 
clergy. : 


VIl, 
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VII. SubjeRts inliſting, and per- 

| ſons procuring any ſubject to 
inliſt, to go abroad and {ſerve 
any foreign prince, &c. 


By g Geo. 2. cap. 30. ſef. 1. and 29 Geo. 
2. A, 17. ſe. 4. It any ſubjeCt ſhall in- 
li or enter himſelf, or ſhall engage to-go 
beyond the ſeas, or embark with intent to 


inliſt and enter himſelf, tho no inliſting 


oney be actually paid to him ; or if any 
mirfol ſhall procur any ſubje& to inliſt or 
enter himlclt, ny. 
- > with intent to cauſe him to inliſt or 
enter himſelf, or retain, engage, or pro- 
cure any ſubje& (thono inlifting money be 
| paid) to go beyond the ſeas, or embark 

with intent and in order to be inliſted to 

ſerve any foreign prince, ſtate, or poten- 
- tate, as a ſoldier, without his majeſty's 
| leave, he ſhall be guilty of felony without 
benefit of clergy; and offenſes committed 
out of the realm may be_ tried in, any 


county in England, by g Geo. 2. cape Os 


fea. 2. 


VIIL An a for indemnifying 
| perſons who have been guilty 
of offenſes againſt the laws 
made for ſecuring the revenues 
of cuſtoms and exciſe, and for 
enforcing thoſe laws for the 
future. | ; 
By 9 Geo. 2. cap, 35. ſet. 7. Perſons 
then liable to be tranſported for any of the 
offenſes touching the faid revenues men- 
tioned in this aft, committing the like of- 
| fenſes after claiming the benefit of this a&, 


ſhall be adjudged guilty of felony, and 
ſuffer death without benefit of clergy. Sce 


this ffatute at large, which contains many 


other pains and penalties concerning the 
Tevenues, and 1s toq voluminous to be all 
znlerted here, | | 


IX. Anat of 10 Geo. 2. cap. 
32. tor continuing an act for 

_ the mare effectual puniſhing 
wicked and evil diſpoſed per- 
ſons going armed in diſguiſe, 
and doing injuries and violences 
to the perfons and properties of 
the + {ubjects, and for the 
more ſpeedy bringing the of- 
fenders to olies, Sa 


| By 10 Geo. 2. cap. 32. and 24 Geo. 2. 
Fap. $v the att of 9 Gee, Is eaþ. 22, Called 


or hire, or retain, any ſub- | 


the Waltham Black AQ, was contiuued for 
ſome time; and by 31 Geo. 2, cap. 32. it 
was made $7 gone ay by this preſent 
at. ſe. 6. if any perſon or perſons ſhall 
wilfully and malictouſly ſet on fire, or 
cauſe to be ſet on fire, any mine, pit, or 
delph of coal, or cannel coal, every per- 
ſon ſo offending being thereof lawfully 
conviged, ſhall be adjudged guilty of fe- 
lony, and ſuffer death without benefit of 
clergy, And this ſ{e&ion the 6th is made 
perpetual by 31 Geo. 2. cap. 42. | 

By ſe#. 7. Perſons convifted a ſecond 
time of hunting and taking away deer out 
of unincloſed foreſts or chaſes, are to be 
tranſported for 7 years; and if ſuch per. 
ſon or perſons return from tranſportation 
within that time, to be adjudged guilty of 
felony, and ſutfer death without benefit of 
clergy. | 

By ſe. 9g. Perſons armed coming inta 
a foreſt, chace, or park, with an intent to 
ſteal deer, and beating and wounding the 
keeper or keepers, their ſervants or afliſt. 
ants, to ſuffer the like pains and penalties, 


as in ſee, 7. and made perpetual by 31 
Geo. 2. Cape 42. 


X. AnaCt of 11 Geo. 2. 
cap. 22. for puniſhing [7 13] 
ſuch perſons as ſhall do injuries 
and violences to the perſons or 
properties of the king's ſubjects 
with intent to hinder the ex- 
portation of corn, 


By ſet. x, Perſons uſing violence to 
hinder the purchaſe or carriage of corn, to 
be impriſoned and publickly whipt. 

By /eft. 2. Perſons committing the like 
offenſes a ſecond time, or deſtroying gra. 
naries, orcorn therein, or in ſhips, or veſ. 
ſels, ſhall be adjudged guilty of felony, 
and be tranſported; and if they return 


from tranſportation, to ſuffer death withe 
Qut benefit of clergys . 


Nl. An act of 11 Geo: 9. cap. 
26. for enforcing the execution 
of an act of the 9th of this king, 
intitled an aft for laying a duty 
upon the retailers of ſpirituous 


liquors, and for licenſing the 
retailers thereof, | 


By ſeft. 2. Reſcuing offenders againſt 
this at, or aſſaulting informers, is <0 
tclony, and tranſportation for ſeven years, 


XII, An 
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XII. An aCt of 12 Geo. 2. cap. 
26. for the more effeCtual 
preventing the exportation of 
wool from Great-Britain ; and 
of woo] and wool manu- 


factured from Jreland to fo- 

Teign parts. 

By ſe. 26. Perſons oppoling officers 
in the execution of their duty according 
to this aft, aie to be tranſported for 
ſeven years, and if they return within 


that time to ſuffer death as felons, without 
| benchit of clergy, 


XIII. Stealing ſheep and other 
| cattle. | 
By the 14 Geo. 2. cap. 6. OE 


ſheep or other cattle is made felony, a 
the fclon, his aider or afhfſtant, to ſuffer 
death without benefit of clergy.—But it 
becoming doubtful to what ſorts of cattie 
the {aid aft was meant to extend, it is 
enacted by the x5 Geo. 2. cap. 34. that the 
ſaid att was meant and intended, and ſhall 
be deemed and taken to extend to an 
bull, cow, ox, ſteer, bullock, heifer, calf, 
| and lamb, as well as ſheep, and to no 
other cattle whatſoever. 


XIV. Forging, counterfeiting, or 

altering bank notes, &'c. and 

fervants of the bank breaking 
their truſt to the company. 


By 15 Geo, 2. cap. 13. ſe. 11. If any 
perion or perſons thall forge, counterfeit, 
or alter any bank note, bank bill of ex- 
change, dividend warrant, or any bond or 
obligation, under the common {ſeal of the 
#2:d company, or any indorſement there. 
on, or ſhall offer or diſpoſe of, or put 
away any ſuch forged, counterfeit, or al» 
tered note, bill, dividend warrant, bond, 
or obligation, or the indorſement thereon, 
or demand the money therein contained, 
or pretenacd to be due thereon, or any 
part thereof, of the ſaid company, or any 
their officers or ſervants, knowing ſuch 
note, bill, dividend warrant, baud or 
obligation, or the indorſement thereon, 
to be forged, counierfeited, or altered, 
with intent to defraud the ſaid company, 
or their ſucceflors, or any other perſon or 
perſons whatſoever; every perſon or 
perſons fo offending, and being thereof 
convicted in due form of law, ſhall yo 

deemed guiliy of felony, an 
[714 ] ſhall ſuffer Ss as a felon with 
out benefit of clergy, 
* Se. 12, If any officer or ſervant of 
the ſaid company, being intruſted with 
any aote, bill, dividend warrant, bond, 


deed, or any ſecurity, mone 
effects belonging to TA ſaid 4 (oth geo 
having any bill, dividend warrant, bond 

deed, or any ſecurity or effe&s of an, 
other perſon or perſons, lodged or depo 

ſed with the ſaid company, or with tim 
as an officer or ſervant of the ſaid comms 
pany, ſhall {ecrete, embezzle, Or run away 
with any ſuch note, bill, dividend warrant 

bond, deed, ſecurity, money, or effets. 
or any part of them , every officer or ſer- 
vant fo offending, and being thereof con. 
victed 1in due form of law, ſhall be deemed 
guilty of felony, and ſhall ſuffer death as 
a iclon, without bencfit of clergy. 


XV. For preventing cloth or 
woollen goods remaining on 
| the rack or tenters, or any 
woollen yarn or wool left 
out to dry, from being ſtolen 
or taken away in the night. 


By 15 Geo. 2. cap. 27, It any cloth or 
woollen goods on the tenters, or woollen 
hel. or wool left out to dry, ſhall be 

olen 1n the night, any juſtice, on com- 
plaint made in ten days by the owner, 
may iſſue his warrant to any peace officer 
in the day-time to enter into, and ſearch 


_ the houſes, out-houſes, yards, gardens, or 


other pleces belonging to the houſes of 
every perſon whom ſuch owner ſhall, 
upon his oath, declare to ſuch juſtice he 
ſuſpetts to have ſtolen, taken away, or 
received the ſame ; and if the officer ſhall 
find any ſuch goods, which from the oath 
of ſuch perſon he ſhall have reaſon to ſul. 
pe&t to have been ſtolen, he ſhall appre- 
hend the perſon in whoſe cuſtody or poſe 
ſeſlion the ſame ſhall be found, and cary 
him before a juſtice ;z, and if he ſhall not 
give a ſatisfaftory account how he came by 
the ſame, or in a convenient time, to be 
ſet by the juſitice,produce the party of whom 
he had the ſame, or a credible witneſs to 
depoſe on oath his property therein, he 
ſhall be convifted of ſtealing ſuch goods , 
and ſhall for the firſt offence forfeit to the 
owner treble value; and in detault of 
payment thereof in the time appointed by 
ſuch juſtice, he ſhall iſſue his warrant to 
levy the ſame by diſtreſs and ſale ; and in 
default of diftreſs ſhall commit him to 
to the common gaol where he ſhall be ap- 

rehended, for three months, or till paid; 
* the ſecond offence treble value, and 
ſix months impriſoament ; for the third 
offence ſuch juſtice ſhall commit him till 
the aflizes; and if he ſhall be there con- 
viged in like manner, he ſhall be guilty 
of felony, and tranſported for ſeven years» 
But perſons aggrieved (except on the third 
conviction) may appeal to the next gene- 


ral quarter fellions, whoſe order __ 
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fhall be final. But nevertheleſs, this ſhall 
not alter any former Jaw in force, for 
tealing or receiving ſuch cloth or g00ds, 
except where the proof is laid on the ot- 
fender as aforeſaid, 


XVI. For preventing the coun- 
terfeiting of the current coin 
of this kingdom, and utter- 
ing and paying falſe or coun- 
terfeit coin. 


By 15 Geo. 2. cap, 28, If any perſon 
ſhall waſh, gild, or colour any lawful or 
counterfeit ſilver coin, called a ſhilling or 
ſixpence, or add to or alter the impreſſion, 
or any part thereof, on either ſide, with 
intent to make ſuch ſhilling or ſ{ixpence 

] reſemble a guinea, or half a gui- 
[715 nea'; or ſhall any way alter or 
colour halfpennies or farthings, with intent 
to make them reſemble a ſhilling or ſix- 
pence, he, his counſellors, aiders and abet- 
tors, ſhall be guilty of high treaſon, 

Se8. 2, If any perſon ſhall tender in 
payment any counterfeit coin, knowing 1t 
to be ſo, he ſhall for the firſt offence futfer 
ſix months impriſonment, and find fſure- 


ties for his good behaviour for {ix months 


longer : for the ſecond offence, ſhall ſuffer 
two years impriſonment, and find ſure- 


ties for two years more ; and for the third 


offence, ſhall' be guilty of felony without 
benefit of clergy. | | 

Se. 3. If any perſon ſhall tender in 
payment any counterfeit money (knowing 
it to be ſo), and ſhall either the ſame day, 
or within ten days after, knowingly tender 
other falſe money in payment, or at the 
time of ſuch tendering have more 1n his 
cuſtody, he ſhall, for the firſt offence, 
iufter a year's impriſonment, and find 
{ureties for his good behaviour for two 
years more ; and for the fecond offence, 
ſhall be guilty of felony without benefit 
of clergy. >. 

Se. 5.9. Perſons guilty of the ſaid 
crimes ſhall be tried and canvitted in ſuch 
manner as 1s uſed againſt offenders for 
counterfeiting the coin; and the clerk of 
aſſize, or clerk of the peace where the firſt 
coavittion was haC, ſhall certify the ſame 
by a tranſcript in few words, containing 
the tenor of ſuch conviction (for: which he 
ſhall have 25s. 64. and no more), and ſuch 
certificate being produced in court, ſhall 
be ſufficient proof of the former conviftion, 
Proſecution to be in ſix months. 

_ Nete. By this it ſhould ſeem, that the 
Juſtices of the peace in ſeffions have power 
to try ſuch offenders, otherwiſe this di- 
retion to the clerk of the peace to certify 
the convittion is incongruous ; for he 1s 
not the proper perſon to certify what is 
done in another court, where he '1s not 
necetlarily ſuppoſed to be preſent ; albeit 


no power is given to the ſeſſions by any » 


expreſs words in this ſtatute to hear an 
determine fuch offenſes, 


XVII. For the more eaſy con- 
viction of offenders found ar 
large in Great Britain, after 
they have been ordered for 
tranſportation. 


By 16 Geo. 2. cap. i5. If any felon or 


other offender, ordered for tranſportation, 
or having agreed to tranſport himſelf cn 
certain conditions, either for life or any 
number of years, ſhall be afterwards at 
large in any part of Great Britain, with- 
out ſome lawful cauſe, before the expira- 
tionofthe term, he ſhall be guilty of felony 
without benefit of clergy. And by ſe#. 2. of 
16 Geo. 2, cap. 15. the manner of trying 
convitts returning from tranſportation 1s ts 
be according to 6 Geo. 1. cap. 23. 


XVIII. For puniſhment of per- 
ſons who ſhall aid or aſi 
priſoners to attempt to eſcape 

_ out of lawful cuſtody. 

By 16 Geo, 2. cap. 31. 1 | 

halt aſſiſt any oh to valke Lhrviee 

ſcape from any gaol, tho no eſcape be 


aRually made, if ſuch priſoner was th 
attainted, or. convicted of treaſon or "a7 


| lony (except petty larceny), or lawfully 


committed or detained in any goal for 
treaſon or felony (except petty larceny} 
expreiled in the warrant of commitment - 


he ſhall be guilty of felony, and be tranſ.. 


ported for feven years; and if ſuch pri. 
{oner was then convicted of, or detaine& 
in gaol for petty larceny, or an 
gt _—__ ao being nreales [716] 
or felony expreſſed in the warrant of com. 
mitment, or was then in goal for debt 
amounting to 100/. he ſhall be guilty of a 
miſdemeanour, and be liable to fine and 
impriſonment, | 

And if any perſon ſhall convey, or 
cauſe to be conveyed, any diſguiſe, inſtru. 
ment or arms, to any priſoner 1n gaol, or 
to any other perſon there for his ule, with. 
out conſent of the keeper ; fuch perſon, 
altho no eſcape or attempt be actually 
made, ſhall be deemed to-have delivered 
ſuch diſguiſe, inſtrument, or arms, with 
an intent to aſhſt ſuch pi1ſoner to eſcape, 


or attempt to eſcape; and if ſuch priſoner 


was then attainted or convicted of treaſon 
or felony (except petty larceny), or law. 
fully detained in goal for treafon or felo 

(except petty larceny) expreſfed in the 
warrant of commitment.—he ſhall be guil. 
ty of felony, and tranſported. for ſeven 
years ;—but if the priſoner was then con- 
yicted or detained tor petty larceny, or 


any 
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| any other crime not being treaſon or felo- 
ny, exprefſed in the warrant of commit- 
ment, or for debt amounting” to 1007. he 
ſhall be guilty of a miſdemeanour, and 
liable to fine and impriſonmernit. 

And if any perſon ſhall affiſt any pri. 
foner to attgmpt to efcape from any con« 
ſtable, or other perſon who ſhall have the 
lawful charge of him in order to carry 


him to gaol, by virtue of a warrant of. 


commitment for treafon or felony (exec 
petty larceny); or if any perſon ſhall aſhfi 
any felon to attempt to eſcape from oti 


| board any beat or veſlel carrying felons 


for tranſportation, or from the contraQtot 
for the tranſportation of ſuch felons, or 
his agents, he ſhall be guilty of felony, 
and be tranſported for ſeven years.—All 
proſecutions on this at to be commenced 


Within a year after the offence committed. 


XIX. Holding correſpondence 
with the ſons of the pretender. 


By 17 Geo. 2. cap. 39. Holding cor- 


reſpondence in any manner with any of 
the pretender's ſons, or with any perſon 
employed by them, or remitting any mo- 
ney for their, or any of their uſe, knowing 
the ſaid money to be for ſuch uſe or ſer- 
vice, ſuch perſon ſo offending ſhall be 
guilty of high treaſon, and ſhall ſuffer and 


forfeit fas in caſes of high treaſon. And 


any of the pretender's ſons attempting to 
land in Great Britain or Ireland, to ftand 
and be adjudged to be attainted of high 
treaſon, | 


RX. Stealing of linen, fuſtian, 
ang cotton goods and wares, 
in buildings, fields, grounds, 
and other places uſed for 
printing, whitening, bleach- 
ing, or drying the ſame 


By 18 Geo. 2. cap. 27. Every perſon 
who ſhall day or a belonionlly ical 
any linen, fuſtian, callico, oc cotton cloth; 
or cloth worked, woven, or made of an 
cotton or linen yarn mixed ; or any thread, 
linen, or cotton yarn; linen or cotton 
tape, incle, filleting, laces, or any other 
linen, fuſtian or cotton goods, laid to be 
priated, whitened, bowked, bleached, or 
dried, to the value of ten ſhillings, or 
ſhall knowingly buy or receive any ſuch 
wares ſtolen, or who ſhall afliſt, aid, or 
hire another to commit ſuch offence, ſhall 
be guilty of felony without benefit of 
clergy.—The court may order ſuch offend- 
ers to be tranſported for fourteen years, — 
And fuch offenders breaking gaol, or re- 
turning from tranſportation, to ſuffer death 
without beacfit of clergy. 


XXI. An att to indem- ,, 
nify perſons who have [717] 
been guilty of the unlawful 
importing, landing, or rinning 
of prohibited, uncuſtomed, or 
other goods and merchandize, 


By 18 Geo. 2. cap. 28. Offenders guil. 
ty of the offences againſt the revenue men. 
tioned in this a, arid liable to be tranſ: 
ported for the ſame before this aft wag 
made, and taking the benefit of the in. 
demanification therein, and afterwards re.' 
pevting ſuch offences, ſhall be guilty of 
elony, and ſuffet deatli without benekt of 
cletgy. 


XXII Riotous exportation of 
wool, and other goods pro- 
hibited to be exported. 


By 19 Geo, 2. cap. 34. which by the rx 
Geo. g. cap. 51. hath continuance to Sep, 
29, 1778, &e If any perſons armed; 
to the number of three or more, ſhall be 
aſſembled to aſliſt in the illegal exportation 
of wool, or other goods prohibited to 
be exported, or in carrying of wool, or 
other fuch goods, in order to exportation z 
or in reſcuing the ſame after ſeizure ; or 
in reſcuing an offender herein, or prevents 
ing his. being apprehended ; or ſhail be 
aiding in any of the premiſes ; or if any 


perſon ſhall have his face diſguiſed when 


pafing with ſuch goods; or ſhall forcibly 
hinder or aſſault any officer in ſeizing the | 
fame, or api” © wound any ſuch, in 

attempting to go on board any veſlel ; or 
ſhoot at, or wound him whea on board 
in execution of his office, he ſhall be guil- 
ty of felony without benefit of clergy. 
There are ſeveral other felonies in this a& 
againſt ſmugglers, too Jong to be inſerted 
here ; ſo ſee the at, which is very long. 


XXII. To prevent the return 

of ſuch rebels concerned in 
rebellion in 1745, as were 
or ſhould be pardoned on con- 
dition of tranfportation ; and 
to hinder their going into the 
enemy's country. 


By *20 Geo. 2. cap. 46. Rebels return- 
ing from tranſportation without licence, 
or voluntarily going into France or Spain 
to ſuffer death without benefit of clergy 3 
and aiders of ſuch perſons returning, £0 
ſuffer death without benefit of clergy-— 
And ſubje&s holding correſpondence with 
rebels going into Frarice or Spain, Or p_ 
ſons employed by them, to ſuffer deat 


without benchit of clergy. 
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XXIV. Quakers oaths. 


By 27 Geo. 2. cap. 46. ſe. 36. In all 
eaſes wherein by any a&@ of parliament an 
aath ſhall be allowed or required, the fo- 
lcemna affirmation of Quakers ſhall be al- 
lowed inſtead of ſuch oath, and that altho 
no expreſs proviſion be made for that pur- 
poſe in ſuch att ; and if any perſon ſhall 
be lawfully convifted of wilful, falſe, and 
corrupt affirming, or declaring any matter 
or thing, which, if ſworn in the uſual 
form, . would have amounted to wilful 
and corrupt perjury, he ſhall ſuffer as 1n 


caſes of perjury. 


XXV. For preventing robbe- 
ries and thefts upon any na- 
vigable rivers, ports of entry 
or diſcharge, wharfs and keys 
adjacent. 


By the 24 Geo. 2. cep. 45} All perſons 
who ſhall feloniouſly ſteal any goods of the | 


value of 4o ſhillings in any ſhip, boat, or 
veſſel, on any navigable river, or in any 
| port of entry or diſcharge, or from a 
"118 whart or key, or ſhall be preſent 
[71 ] and aiding therein, ſhall be ex- 
cluded from the benefia of clergy. 


XXVI. For ſecuring mines 
of black lead from theft and 
robbery. | 


By 25 Geo. 2, cap, 16. Ever ſon 
who ſhall unlawfully break, or by Sores 
enter into, any mine or wad-hole of wad, 
or black cawke, commonly called black 
lead ; or into any pit, ſhaft, or vein 
thereof ; or ſhall unlawfully take and car- 
ry away from thence any wad, black cawke, 
or black lead ; or ſhall aid, hire or com- 
mand any perſon to commit any the faid 
_ Gffences, ſhall be guilty of felony, and the 
| Court og judge may a) Sh him to be com- 
mitted to priſon, or the houſe of corre. 
ton not exceeding one year, to be kept to 
hard jabour, and to be publicly whipt by 
the common hangman, or by the maſter of 
{ſuch houſe of correQtion, at the times and 
| rr and in ſuch manner as the court 

all think proper ; or he may be tranſ- 
Ported for a term not exceeding ſeven 
years; and if he ſhall voluntarily e- 
ſcape, or break priſon, or return from 
tranſportation before the time, he ſhall be 
guilty of felony without benefit of clergy ; 
and if any perſon ſhall buy or reczive any 
iuch wad, knowing the ſame to be unlaw- 
fully taken and carried away as aforeſaid, 
he ſhall be guilty of felony, and be liable 


tO all the penalties inflicted by the laws 


- 0a perſons knowingly buying or receiving 
tolcn goods, 2s, | 


_ benefit of clergy.—ſec. 


XXVIE For better preventing 
the horrid crime of murder 


By 25 Geo. 2. cap. 37. ſet g. It any 
perſon, ſhall, by force, fet at liberty or 
reſcue, or attempt to ſet at liberty or 
reſcue any perſon out of priſon, coms 
mitted for, or found guilty of murder ; 
or reſcue, or attempt to reſcue any luch 
perſon going to, or during execution ; he 
ſhall be guilty of felony without beneht 
of clergy, —And by ſec. 10. It, 
execution, any perſon hall by force reſcue, 
or attempt to refcue the body, he ſhall be 
guilty of felony, and tranſported for 
even years. 


XXVIII. For enforcing the 
laws againſt perſons who ſhall 
ſteal, or detain ſhip-wrecked 
goods, Oc. : 


By 26 Geo. 2. cap. 19. Perſons convitt- 
ed of plundering, ſtealing, taking away 
or deſtroying any goods or merchan- 
dizes, &c ſhip-wrecked, or of ob{tru&- 
ing the eſcape of any perſon from a 
wreck, or of putting out falſe lights, 
ſhall be deemed guilty of felony without 
2. Provided, 
where goods of ſmall value ſhall be ftolen 
without any circumſtances of cruelty, the 
offender may be indiQed for petit larceny, 
and ſhall ſuffer ſuch puniſhment as the 
laws, in caſes of petit laiceny, do enjoin 


Or 1E£quire, 


XXIX. For the better prevent- 


ing clandeſtine marriages. 


; By 26 Geo. 2» caſe 33+ ſec- 8 & Gs if 
any perſon ſhall ſolemnize matrimony un 


any other place than a church, or public 


chapel, (unleſs by ſpecial licence from 
the Arcbbiſbop of Canterbury) or withous 
publication of bans, or licence in a church 
or chapel; he ſhall {on proſecution ia 
three years) be adjudged guilty of felony, 
and tranſported for fourteen years ; and 


. the marriage ſhall be void. —But by ec. 
- 18. not to extend to Scotland, F 4 ] 
nor to the marriages of Quakers, L7 9 


or Jews, 

By Sec. 16. If any perſon ſhall knows 
ingly and wilfully infert, or cauſe to be 
inſerted in the regiſter book, any falſe 


_ entry, or any matter or thing relating to 


any marriage, or falſly make, alter, forge, 
or counterteit any ſuch entry in the regiſter 
or any marriage licence, or cauſe the ſame 
to' be done, or aſſent thereunto, or utter 
as true any ſuch falſified regiſter, or copy 
thereof, or any ſuch forged licence, he 
tbal} be guilty of felony without benefe 
of cle1gy. 

YYX. 


after 
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XXX. Threatening letters. 


By 27 Geo. 2. cap. 16. If an rfon 
Tall knowingly Gel My CEE 
any name fſubfcribed thereto, or ſigned 
with a fititious name, demanding money 
or Other valuable thing ; or threatening to 
kill or murder any of his Majeſty's fub- 
zeRs, or to burn their out-houſes, barns, 
ſtacks of corn or grain, hay or ſtraw; 
though no money, or veniſon, or other 
valuable thing be demanded by fuch letter; 
or ſhall reſcve any perſon in cuſtody for 
fuch offence, he ſhall be guilty of felony 
without benefit of clergy. | 


XXXI. For preventing the 
fealing, buying and receiy- 


ing ſtolen lead, iron, copper, 


braſs, bell-metal and ſolder. 


By 29 Geo. 2. cap. 30: Every perſon 
who ſhall -buy or :F.2 any of the ſaid 
materials, knowing the ſame ts be unlew- 
fully come by, or ſhall privately buy or 
'receive any of the faid materials (Rolen) 
by ſuffering any door, window, or ſhut- 
ter, to be left opened and unfaſtened, be- 
tween ſun-ſetting and ſun-riſing, for that 


purpoſe ; or ſhall buy or receive the fame, 


\ or any of them, at any time, in any clan- 
deſtine manner, from any perſon or per- 
fons whatſoever, ſhall, being convicted 
thereof by due courſe of law, although 
the principal felon or felons has not nor 
- have been convifted of ſtealing the ſame, 
be tranſported for fourteen years. 


XXXII. - For puniſhment of 
perſons who ſhall attain, or 
attempt to attain, poſſeflion 
of goods or money by falſe 
or untrue pretences. 


| By 30 Ceo. 2. cap 24+ All perſons 
who knowingly and defignedly, by falſe 
pretence or pretences, ſhall obtain from 
any perſon money, goods, wares or mer- 
chandizes, with intent to cheat or defraud 
any perſon of the fame; or ſhall knowing- 
ily ſend or deliver any letter or writing 
with, or withont a name ſubſcribed there» 
to, or ſigned with a fictitious name, letter 
or letters, threatening to accuſe any perſon 
of any crime puniſhable by law with 
death, tranſportation, pillory, or any 0- 
ther infamous puniſhment, with intent 
to extort from him any money, or other 
goods, ſhall be deemed offenders againſtlaw 
and the public peace; and the court, before 
whom any ſuch offender ſhall be tried, 
ſhall, on conviftion, order him to be 
fined and impriſoned, or to be put in the 
| pillory, or publicly whipped, or to be 
tianſported tor feven years, ' 


or other perfon intitled, or ſup. 


XXXII. _ For preventing frauds 
and abuſes attending Payments 
of ſeamen's wages, &c, 

By 31 Geo. 2. cap, to. Who 
willingly and knowingly ſhall parlots 
or falſly aſſume, or procure any Other 


to perfonate or falſly aſſume, the | 
character of any otfcer, ſcaman, [720] 


poſed to be intitled to any wa = 
or other allowances of mover, A rid 


money, for the fervice done on board of 


any of his Majeſty's ſhips or veſſels; or 
willingly or knowingly ſhall perſonate or 
falſly aſſume the name or character of the 
executor or adm:niſtrator, wife, relation, 
or creditor of any ſuch officer, or ſeaman, 
or other perſon, in order to receive any 
Wages, pay, Or other allowances of money, 
or prize-money as aforeſaid, or ſhall forge 
or counterfeit, or procure to be torged, 
or counterfeited (or utter or publiſh ag 
true, knowing the ſame to be falſe, for. 
ged or counterfeited, g Geo. 3. cap. 30% 
ſec. 6.) any letter of attorney, bill, ticket, 
certificate, aſſignment, laſt will, or any 
other power of authority, in order to 
receive any ſuch wages, pay, or other 
allowances of .money, or prize-money as 
aforeſaid ; or thall willingly and know- 
ingly take a falſe oath, or procure any 
other perſon to take a falſe oath to obtain 
the probate of any will, or letter of ad- 
miniſtration, in order to receive the pay- 
ment of any wages, pay, or other allow- 
ances of money, or prize-money due, or | 
that were ſuppoſed to be due. to any ſuch 
officer, ſeaman, or other perſons as afore-, 
ſaid, who has really ſerved, or was ſup- 
poſed to have ſerved on board of any 
of his Majeſty's ſhips or veſlels; every 
fuch perſon ſo offending ſhall be guilty 
of felony without benefit of clergy. 


XXXIV. For preventing frauds 


_. andabuſes in marking or ſtamp- 


ing gold or filver plate. _ 

By 31 Geo. 2. cap, 32. ſec. 15. If any 
perſon ſhall caſt, forge or counterfeit; or 
cauſe or procure to be caſt, forged or 
counterfeited, the mark or ttamp uſed for 
making plate in purſuance of the a& of 
12 Geo. 2. cap. 26 &c. by the goldſmiths 
company, &c, or mark plate, &c. with 2 


forged or counterfeit mark or ſtamp, 0r 


ſhall tranſpoſe the mark impreſſed from 
one piece of wrought plate to another ; or 
ſhall ſell or export plate with a forged, 
counterfeit, or tran{poſcd mark, or (hall 
wilfullyand knowingly have any {uch mark 
or ſtamp in his poſſeſhon ; he ſhall be guil- 
ty of felony without benefir of clergy. 
But this is repealed, and made tranſporta- 


tion for {eurteen years by 13 Geo. 3» cap. 59s 
| FzxLONIL 8, 
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 FeronEs enafted in the Time of King GroRGE IN. 


|. To, prevent the committing of 
thefts and frauds by perſons na- 
vigating bum- boats, and other 
boats upon the river Thames. 


By2 Geo 3 cap. 28. Perſons convitted 
of knowingly buying, or receiving ſtolen 
goods from veſſels in the river Thames, or 
of privately buying or receiving, at any 
time, any ach goods clandeftinely, or by 
ſuffering any door, window, or ſhutter at 

night, to be left open or unfaſtened for 
that purpoſe, ſhall be tranſported for four- 
teen years; and perſons convifted of cut- 
ting or ſpoiling any cordage, cables, buoys, 
buoy-rope, headfaſt, or other {aſts, or 

| 1 ropes of veſlcls at anchor or 
| [721] moorings in the river ; and per- 
ſons who ſhall be aiding or afliſting therein, 
with an intent to fteal the ſame, ſhall be 


tranſported for ſeven years, 


If, For preventing frauds in re- 
lation to the poſtage of letters. 


| By 4 Geoe 3+ cap. 24. ſet. $8. If any 


perſon ſhall counterfeit the hand-writing | 


of any perſon whatſoever in the ſuperſcrip- 
tion of any letter, or packet, to be ſent by 
the poſt, in order to avoid payment of the 
duty of poſtage ; every perſon ſo offending 
ſhall be deemed guilty of felony, and ſhall 
be tranſported for ſeven years. 


. JIE. For eſtabliſhing a manufac- 
tory of cambricks and lawns 
&c. 


By 4 Geo. 3. cap. 37. ſet. 15. If any 
perſon ſhall flent.” lo LS ſeal 
of the corporation, eſtabliſhed by this aCt, 
or ſhall forge, counterfeit, or alter any 
deed, bill, bond, or obligation vnder the 
common deal of the ſaid corporation, or 
ſhall offer to diſpoſe of, or pay away any 
ſuch forged, counterfeited, or altered bill, 
bond, or obligation, knowing the ſame to 
be ſuch; or ſhall demand any money 
therein mentioned. or pretended to be due 
thereon, or on any part thereof, of and 
from the ſaid corporation, or any members 
officers, or ſervants thereof, knowing ſuch 
bill, bond, or obligation to be forged, 
counterfeited or altered, with intent to 


defraud the ſame corporation, or their ſuc-- 


ceſſors, or any other perſon or perſons 
whomſoever, every perſon ſo offending, 


and being conviRted thereof, ſhall be judg- 

ed guilty of felony, and ſhall ſuffer as in 

caſes of felony, without benefit of clergy. 
And by ſet, 16, If any perſon ſhall, 


by day or night, break into any houſe, 
Vai, L, 


ſhop, cellar, vault, or other place or 
building, or by force enter into any houſe, 
ſhop, cellar, or vault, or other place or 
building with intent to ſteal, cut, or de- 
troy any linen yarn belonging to any linen 
manufaftory, or the looms, tuols, or im- 
plements afea therein; or ſhall wilfully or 
maliciouſly cut in pieces or deſtroy any 
ſuch goods, when expoſed cither to bleach 
or dry, he ſhall be guilty of felony with- 


. out bencfit of clergy. 


IV. For preſervation of fiſh in 


fiſh-ponds, and conies in war- 
rens, Wc. | 


By 5 Ges. 3. cap. 14. ſet. x, In cafean 
perſon or perſons ſhall enter into any does 4 
or paddock fenced in and incloſed, or into 
any garden, orchard, or yard adjoining, or 
belonging to any dwelling-houſe, in or 
through which park or other premiſes any 
river or ſtream ſhall run or be, or wherein 
ſhall be any river, ſtream, pond, pool, 


_ moat, ſtew, or other water, and by an 


ways or means, or device whatſoever, ſhail 
ſeal, take, kill, or deſtroy any fiſh, bred, 
kept, or preſerved, in any ſuch river or 
ſtream, pond, povl, moat, few, or other 
water atqreſaid, without the conſent of the 
owner or owners thereof ; or ſhall be aid- 
ing and aſlliſting in ſtealing, taking, kill- 
ing, or deſtroying any ſuch fiſh as afore« 
ſaid ; or ſhall receive or þuy any ſuch fiſh, 
knowing the ſame to be ſo ftolen or taken 
as aforeſaid; and being thereof indicted 
within fix calendar months next after ſuch 
—_ offenſes ſhall have been commit- 
ted, before any judge or juſtices , 

of gao]-delivery foe the Ly [/ 22] 


wherein ſuch park or paddock, garden, ore 


chard, or yard ſhall be, and ſhall on ſuch 
inditment be by verdi, or his or their 
own confeſſion or confeſſions, convicted of 
any ſuch offenſe or offenſes as aforeſaid ; 
the perfon or perſons ſo canvited fhall 


| be tranſported for ſeven years, 


And by ſe&?. 6, If any perſon or per. 
fons att? {igang and wrongfully, in the 
night-time, enter into any warren or 
ground, lawfully uſed or kept for the 
breeding or keeping of conies, altho the 
ſame be not incloſed, and ſhall then and 
there wilfully and wrongfully take or kill, 
in the night-time, any coney or ccnies, 
againſt the will of the owner or occupier 
thereof, or ſhall be aiding and aſlitting 
therein, and ſhall be convicted of the ſame 
before any of his majeſty's juſtices of oyer 
and terminer or Betivery. for the 
county whereof ſuch offenſe -or offenſes 


ſhall be committed, every ſuch verſon and 


perſons ſa offending, and being thereof 
$s _ Jawfully 


* 
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lawfully convifted in manner aforeſaid 
ſhall and may be tranſported for ſeven 
years, or ſuffer ſuch other puniſhment, by 
whipping, fine, or dei aenant, as the 
_ court, before whom ſuch perſon or perſons 

ſhall be tried, ſhall in their diſcretion a- 
ward and direCt, 

By ſe. 7. No perſon who ſhall be 
convicted of any offenſe againſt this af, 
ſhall be liable to be conviRed for any ſuch 
offenſe under any former a@ or atts, law 
or laws, now 1n force. 


V. For preventing unlawful 
combinations of workmen em- 
_ ployed in the filk manufacture. 


By 6 Geo. 3+ x 28. ſef. 15, HWany 
prom or perſons ſhall, by day or by night, 
reak into any houſe or ſhop, or enter by 
force into any houſe or ſhop, with intent 
to cut or deſtroy any velvet, wrought filk, 
or filk mixed with any other materials, or 
other ſitk manufafture, inthe loom, or any 
warp, or ſhute, tools, tackle, or utenſils ; 
or ſhall wilfully and maliciouſly cut or ae- 
troy any velvet, wrought filk, or filk 


mixed with any other materials, or other | 


Glk manufaQture in the loom, or any warp 
or ſhute, tools, tackle, or utenſils, pre- 
pared or employed in, or for the making 
thereof ; or ſhall wilfully and maliciouſly 
break or deftroy any Ae? © tackle, or uten- 
fils, uſed in or for the weaving or making 
any ſuch velvet, wrought filxs, or filks 
mixed with any other materials, or other 
filk goods, or filk manufaRures, not hav- 
ing the conſent of the owners ſo to do; 
every ſuch offender, being thereof lawfully 
- convited, ſhall be adjudged guilty of te- 
lony, and ſhall ſuffer death without benefit 
of clergy, | 


VI. For the encouraging the 
cultivation, and for the better 
preſervation of trees, roots, 
plants, and ſhrubs. 


By 6 Geo. 3. cap. 36, All and every 
| perſon and perſons who ſhall, in the night- 
time, lop, top, cut down, break, throw 
down, bark, burn,. or otherwiſe ſpoil or 
deſtroy, or carry away any oak,'- beach, 
aſh, elm, fir, cheſnut, or aſp timber-tree, 
or other tree or trees ſtanding for timber, 
or likely to become timber, without the 
conſent of the owner or owners thereof 
firſt had and obtained; or ſhall, in the mY 

| time, pluck up, dig up, break, 
[723 ] ſpoil, ,- es, = Fa.96 away, 


any root, ſhrub, or plant, roots, ſhrubs, 


or plants of the value of five ſhillings, and 
which ſhall be growing, ſtanding, or being 
in the garden, or under nurfery-ground, or 
other incloſed ground, of any perſon or 


perſons whomſoever, ſhall be deemed and 


conſtrued to be gutlty of felons . 

ſuch perſon or Seeks ſhall 2 | cad every 
hable to the like pains and neon and 
caſes of felony ; and the court by w = 
fore whom ſuch perſon or perfor ſhall be 
tried, ſhall, and hereby have authority t 

tranſport ſuch perſon or perfons bor the 
ſpace of ſeven Juno: and all and ever 

perſon and perſons who ſhall be wilf I, 
2:ding, abetting, or aſliſting in ſuch Bl 
ting down, breaking, throwing down 
barking, burning, or otherwiſe ſpoiling or 
deſtroying, or carrying away any ſuch oak 
beach, aſh, elm, fir, cheſnut, or aſp "4s 
ber tree, or other tree or trees itanding for 
timber, or nay to become timber, az 
aforeſaid ; or in fuch plucking up, digging 
up, cutting, breaking, ſpoiling, or &e- 
ſroying, or carrying away ſuch root 
ſhrub or plant, roots, ſhrubs or plants wg 
aforeſaid, of the value aforefaid; or who 
ſhall buy or receive fuch root, ſhrub or 
Plant, roots, ſhrubs or plants, of the yalue 
aforeſaid, knowing the ſame to be ftolen 
ſhall be ſubje& and liable to the ſame Dus 
niſkment, as if he, ſhe, or they had ſtolen 
the ſame ; any law to the contrary in any- 
wiſe notwithitanding. 


VII. For the better preſervation 
of timber-trees, and of woods 
and under-woods; -and for the 

further preſervation of roots, 
ſhrubs, and plants. 


By 6 Geo. 3. cap. 48. Eve ron 
who ſhall wilfully rg or brea wing 
bark, burn, pluck up, lop, top, crop, or | 
otherwiſe deface, damage, fpoil, or de- 
roy, or carry away any timber-tree or 
trees, or trees likely to become timber, or 
any part thereof, or the lops or tops there- 
of, without the confent of the owner (or in 
any of his majeſty's foreſts or chaſes, with- 
out the conſent of the {urveyor, or his de- 
puty, or perſons intruſted with the care 
thereof), and ſhall be thereof convitted on 
the oath of one witneſs, before one pultice, 
ſhall, for the firſt offenfe, forfeit got ex- 
ceeding 20/ together with the charges pre- 
vious to and attending ſuch convittion, to 
be aſcertained by ſuch juſtice ; and on non» 

ayment thereof, to be committed by tuch 
Juitice to the common gaol, for any tume 
not exceeding twelve months, nor leſs than 
fix, or until the penalty and charges ſhall 
be paid ; for the 20” offenſe, to forfeit 


Not execeding 30l. together with the char- 


ges as aforeſaid; and for non-payment, t9 
be committed as aforeſaid, for any time 
not exceeding eighteen months, nor leſs 
than twelve, or until the penalty and 
charges ſhall be paid; and it any perſon 
ſhall be guilty of a like offence a third 


time,. and fhall thereof be convifien 
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7 1 ner#, he ſhall be deemed guilty 
rim and the court before whom 
he ſhall be tried, ſhall have authority to 
tranſport him for ſeven years» And all 
oak, beech, cheſnut, walnut, aſh, elm, 
cedar, Ar, aſp, lime, ſycamore, and birch 
trees, [and alſo poplar, 21der, larch, map- 
ple, and hornbeam, by 13 Geo. 3» Cap. 3 3-] 
{hall be deemed timber trees. 
And by je#. 3. Every perſon who ſhall 
pluck up, ſpoil or deſtroy, or take or car= 
' Ty away any root, ſhrub or plant, roots, 
ſhrubs or plants, out of the fields, nurſeries, 
gardens, or garden- ground, or other culti- 
vated lands, of any perſon, without the 
conſent of the owner, and ſhall be thereof 
convicted upon the oath of one wirneſs before 
one juſtice, ſhall, for the fiſt offenſe, for- 
feit not exceeding 40s. together with the 


charges. previous to, and attending ſuch. 


conviftion, .to be aſcertained by ſuch juſ- 
tice; and if not paid immediately, the ſaid 
juſtice ſhall commit him to the houſe of 
corretion for one month, to be kept to 
hard labour, and once whipped there : for 
the ſecond offenſe, ſhall forfeit not exceed=- 
ing 5/. together with the charges as afore- 


ſaid ; and if not paid immediately, then to 


be committed to the houſe of correion 
for three months, and to be kept to hard 
labour, and whipped there once in every of 
the ſaid months: and if any perſon ſhall a 
third time commit the like offenſe, and 
{hall be thereof convicted, he ſhall be 
deemed guilty of felony, and the court be- 
fore whom he ſhall be tried, ſhall have au. 
thority to tranſport him for ſeven years. 


VIIL. Stealing bills or other 
ſecurities for money out of 
letters. | | 


By 7 Ceo. 3. cap. $0, ſe. 1, If any per- 
fon employed in the buſineſs of the poſt- 
office, ſhall ſecrete, imbezzle, or deftro 
any letter or packet, containing any hank 
| Note, bank poſt bill, bill of exchange, ex- 

chequer bill, South-Sea or Eaſt. India bond, 
dividend warrant of the bank, or other 
company, navy, or vittualling, or trauſ- 
Port bill, ordnance debenture, ſcaman's 
ticket, ſtate lottery ticket, bank receipt 

or payment on any loan, note or aflign- 
ment of ſtock in the funds, letter of attor- 
ney for receiving annuities or dividends, or 


® Here ſeems to be a miſtike. 
conviction, 
tice ſhall, j 


ſon was yr in fear, he 
$ 


for ſelling ſtock in the funds, or belortging 


to any company, American provincial bill 
of ercdit, gold{mith's or banker's note for 
payment of money, or other bond or war. 
rant, raves bill, or promiſſory note for 
payment of money, or ſhall ſteal and take 
the ſame out of any letter or packet, he 


| ſhall be guilty of felony, and ſuffer death 


without benefit of clergy. [ And ſee for 
the like the at of 5 Geo. 3, cap. 25. ſet. 


17. 
"n ſeft. 2, 1f any perſon ſhall rob any 


mail of any letter, packet or bag, or ſhall 
ſteal and take any letter or packet from out 
of any mail or bag or out of any polt-oftice, 
or houſe, or place, for the receipt or de- 
livery of letters, altho the ſame ſhall not 
appear to be a taking from the perſon, or 
on the highway, or in a dwelling-houſe, or 
out-houſe belonging to a dwelling-houſe; 
and altho it ſhall not appear that any per- 
all ne- | 

vertheleſs be guilty of felony, [725 i 
and ſhall ſuffer death without benefit of 
clergy. | 

By ſeit. 3. If any perſon employed in 
any buſinefs of the poſt-office, who ſhall 
take any letter or packet to be forwarded 
by the poſt, and receive auy money there- 
with for the poſtage, ſhall aa or deſtroy 
any ſuch letter or packet ; or ſhall advance 


.the rate of poſtage upon any letter or 


packet, and not duly account for the 
money by him received for ſuch advanced 
poſtage, he ſhall be deemed guilty of 
telony. 


IX. For the more ſpeedy and 
effeQtual tranſportation of of- 
fenders. | + 


By 8 Geo. 3. cap. 15, Where his Ma- 
jeſty's mercy ſhall be extended to any of- 
fender upon condition of tranſportat:on, 
and the ſame-be ſignified to the judge, by 
one of the principal ſecretaries ot ſtate, 
ſuch judge may make order for the 1imme- 
diate tranſportation of ſuch offender ; who 


ſhall thereupon be transferred and made 


over to the contrator, &c. and if fuch ok 
fender be afterwards ſeen at large in Great 
Britain, without lawful cauſe, before the. 
expiration of the term for which he was 
tranſported, he ſhall ſuffer death without 
benefit of clergy, 


| Being convifted in like manner, implies a m—y 
as betore directed, before one juſtice; but it cannot be intended, that a juſ- 
» In this manner, have power to tranſport a man. But the word court after- 


wang before which he ſhall be conviced (that is court of aſſize, or ſeſſions, as it ſeemeth 
y the following words of the a&), implies a legal trial by a jury ; and therefore theſe 


words [ 


in like manner] ought to be omitted. 


The words in the printed a@ are [and ſhall be thereof convitted upon the oath of 


before any one or more juſtice or juſtices of 
© Peace], It is probable by miſtake of the printer of this a, | 


ds$ 2 


an or more credible witneſs or witneſles, 


-— 


X., Far 
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lawfully convifted in manner aforeſaid 
ſhall and may be tranſported for ſeven 
years, or ſuffer ſuch other puniſhment, by 
whipping, fine, or einen, as the 
_ court, before whom ſuch perſon or perſons 
ſhall be tried, ſhall in their diſcretion a- 
ward and direct, | 
By ſe. 7. No perſon who ſhall be 
convicted of any offenſe againſt this af, 
| ſhall be liable to be convicted for any ſuch 
offenſe under any former at or afts, law 
or laws, now mn force. 


V. For preventing unlawful 
combinations of workmen em- 
_ ployed in the filk manufacture. 


By 6 Geo. 3« Gp. 28. ſef. 15, It any 
 ankray or perſons ſhall, by day or by night, 

reak into any houfe or ſhop, or enter by 
force into any houſe or ſhop, with intent 
to cut or deſtroy any velvet, wrought ſilk, 
or filk mixed with any other materials, or 
other ſilk manufaRure, in the loom, or any 
warp, or ſhute, tools, tackle, or utenſils ; 


or ſhall wilfully and maliciouſly cut or ae- 


troy any velvet, wrought filk, or filk 


mixed with any other materials, or other 
anufaQture in the loom, or any warp 


lk 
or ſhute, tools, tackle, or utenfils, pre- 
pared or employed in, or for the making 
thereof; or ſhall wilfully and maliciouſly 
break or deftroy any web; tackle, or nten- 
fils, uſed in or for the weaving or making 
any ſuch velvet, wrought filxs, or filks 
mixed with any other materials, or other 
filk goods, or filk manufaQuures, not hav- 


ing the conſent of the owners ſo to do; 


every ſuch offender, being thereof lawfully 
- convifted, ſhall be adjudged guilty of te- 
lony, and ſhall ſuffer death without benefit 
of clergy. 


VI. For the encouraging the 


cultivation, and for the better 
preſervation of trees, roots, 


. plants, and ſhrubs. 


By 6 Geo. 3. cap. 36, All and every. 


perſon and perſons who ſhall, in the night- 
time, lop, top, cut down, break, throw 
down, bark, burn,. or otherwiſe {ſpoil or 
deſtroy, or carry away any oak,” beach, 
aſh, elm, fir, cheſnut, or aſp timber-tree, 


or Other tree or trees ſtanding for timber, 


or likely to become timber, without the 
conſent of the owner or owners thereof 


firſt had and obtained; or ſhall, in the night-. 


time, pluck up, dig up, break, 

[723 ] ſpoil, - (ws 6h of away, 
any root, ſhrub, or plant, roots, ſhrubs, 
or plants of the value of five ſhillings, and 
which ſhall be grow ing, ſtanding, or being 
in the garden, or under nurſery-ground, or 
other incloſed ground, of any perſon or 


perſons whomioever, ſhall be deemed and 


_ up, cutting, breaking, ſpoiling, 


be paid ; for the 
' not execeding 30l. together with the char- 


conſtrued to be gurity of felony ; and ever 


ſuch perſon or perſons ſha 4 
liable to the like pains _ 0 xy = 
caſes of felony ; and the court by _ ke 
fore whom ſuch perſon or perſons {hall hy 
tried, ſhall, and hereby have authorit t 

tranſport ſuch perſon or perfons hoe the 
ſpace of ſeven years: and all and > ox 
perſon and perſons who ſhall be wilf 11 

2:ding, abetting, or aſiſting in ſuch Par 
ting. down, breaking, throwing down 
barking, burning, or otherwiſe ſpoiling or 
deſtroying, or carrying «Way any ſuch oak, 


| beach, aſh, elm, fir, cheſnut, or afp tim- 


ber tree, or other tree or trees ſtan 
timber, or like] 
aforeſaid ; or in 


ding for 
to become timber, as 
uch plucking up, digging 

| or Ge» 
ſroying, or carrying away ſuch root, 
ſhrub or plant, roots, ſhrubs or plants az 
aforeſaid, of the value aforefaid; or who 
ſhall buy or receive fuch root, ſhrub or 
Plant, roots, ſhrubs or plants, of the value 
aforeſaid, knowing the ſame to be ſtolen 
ſhall be fubje& and liable to the ſame pu- 
niſkment, as if he, ſhe, or they had tolen 
the ſame ; any law to the contrary in any- 
wiſe notwithitanding. | 


VII. For the better preſervation 
of timber-trees, and of woods 
and under-woods; and for the 
further preſervation of roots, 
ſhrubs, and plants. 

By 6 Geo. 3. cap. 48. Every perſon 
who ſhall wiltally cut or brea Tok, 
bark, burn, pluck up, lop, top, crop; or 
otherwiſe deface, damage, fpoil, or de- 
Kroy, or carry away any timber-tree or 


_ trees, or trees likely to become timber, or 


any part thereof, or the lops or tops there- 
of, without the confent of the owner (or in 
any of his majeſty's foreſts or chaſes, with- 
out the confent of the {urveyor, or his de- 
puty, or perſons intruſted with the care 
thereof), and ſhall be thereof convicted on 
the oath of one witneſs, before one puſtice, 
ſhall, for the firſt offenfe, forfeit mot cx- 
ceeding 20/ together with the charges pre- 
vious to and attending ſuch convittion, to. 
be aſcertained by ſuch juſtice ; and on non- 
ayment thereof, to be committed by tuch 
Juſtice to the common gaol, for any time 
not exceeding twelve months, gor leſs than 
fix, or until the penalty and charges ſhall 
fond offenſe, to forfeit 


ges as aforeſaid; and for non-payment, to 
be committed as aforeſaid, for any time 
not exceeding eighteen months, nor leſs 
than twelve, or until the penalty and 
charges ſhall be paid; and it any perſon 
ſhall be guilty of a like offence a he | 
time,. and ſhall thereof be conrgen 
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© ner#, he ſhall be deemed guilty 
a7 and the court before whom 
oa ſhall be tried, ſhall have authority to 
tranſport him for ſeven years» And all 
oak, beech, cheſnut, walnut, aſh, elm, 
cedar, kr, aſp, lime, ſycamore, and birch 
trees, [and alſo poplar, 21der, larch, map- 
ple, and hornbeam, by 13 Geo. 3. cap. 33+] 
{hall be deemed timber trees. 

And by je. 3- Every perſon who ſhall 
pluck up, ſpoil or deſtroy, or take or car- 
ry away any root, ſhrub or plant, roots, 
ſhrubs or plants, out of the fields, nurſeries, 
gardens, or garden- ground, or other cult1- 
vated lands, of any perſon, without the 
conſent of the owner, and ſhall be thereof 


convicted upon the oath of one wirneſs before 


ene juſtice+, ſhall, for the firſt offenſe, for- 
feit not exceeding 40s. together with the 
charges previous to, and attending ſuch 
conviction, to be aſcertained by ſuch juſ- 
tice; and if not paid immediately, the ſaid 
juſtice ſhall commit him to the | houſe of 
corretion for one month, to be kept to 
hard labour, and once whipped there : for 
the ſecond offenſe, ſhall forfeit not exceed- 


ing 5/. together with the charges as afore-_ 


ſaid ; and if not paid immediately, then to 
be committed to the houſe of correion 
for three months, and to be kept to hard 
labour, and whipped there once in every of 
the ſaid months: and if any perſon ſhall a 
third time commit the like offenſe, and 
{hall be thereof convicted, he ſhall be 
deemed guilty of felony, and the court be- 
fore whom he ſhall be tried, ſhall have au. 
thority to tranſport him for ſeven years. 


VIII. Stealing bills or other 


{ecurities for money out of 


By 7 Teo. 3. cap. $0, ſef., 1. If any per- 
fon employed i he Tres of he volt 
othce, ſhall ſecrete, imbezzle, or deftro 
any letter or packet, containing any bank 
note, bank poſt bill, bill of exchange, ex- 
chequer bill, South«Sea or Eaſt India bond, 
dividend warrant of the bank, or other 
company, navy, or vittualling, or trauſ- 
port bill, ordnance debenture, ſcaman's 
ticket, ſtate lottery ticket, bank receipt 
for payment on any loan, note or aflign- 
ment of ſtock in the funds, letter of attor- 
ney for receiving annuities or dividends, or 


conviction 


for ſelling ſtock 1a the funds, or belorfging 


to any company, American provincial bill 
of ercdit, goldſmith's or banker's note for 
payment. of money, or other bond or war. 
rant, draught, bill, or promiſſory note for 
payment of money, or ſhall ſteal and take 
the ſame out of any letter or packet, he 
ſhall be guilty of felony, and ſuffer death 
without benefit of clergy. [ And fee for 
ys jab the aft of 5 Geo. 3, cap. 25. ſeft, 
I7. 

By eff. 2. If any perſon ſhall rob any 
mail of any letter, packet or bag, or ſhall 
ſteal and take any letter or packet from out 
of any mail or bag or out of any poſt-ofhice, 
or houſe, or place, for the receipt or de- 
livery of letters, altho the ſame ſhall not 
appear to be a taking from the perſon, or 
on the highway, or in a dwelling-houſe, or 
out-houſe belonging to a dwelling-houſe ;z 


and altho it ſhall not appear that any per- 
_ ſon was put in fear, he ſhall ne- | 


vertheleſs be guilty of felony, [725 


and ſhall ſuffer death without benefit of 


clergy. | 

By ſet. 3. If any perſon employed in 
any buſinefs of the poſt-office, who ſhall 
take any letter or packet to be forwarded 
by the poſt, and receive auy money there= 
with for the poſtage, ſhall Mas or deſtroy 
any ſuch letter or packet ; or ſhalladvance 


.the rate of poſtage upon any letter or 
packet, and not duly account for the 


money by him received for ſuch advanced 
poſtage, he ſhall be deemed guilty of 


| felony. 


IX. For the more ſpeedy and 
effeQtual tranſportation of of- 
fenders. 


' By 8 Geo. 3. cap. 15- Where his Ma» 
jeſty's mercy ſhall be extended to any of- 
fender upon condition of tranſportation, 
and the ſame-be ſignified to the judge, by 
one of the principal ſecretaries ot ſtate, 
ſuch judge may make order for the 1imme- 
diate tranſportation of ſuch offender; who 
ſhall thereupon be transferred and made 
over to the contrator, &c. and if fuch ok 
fender be afterwards ſeen at large in Great 
Britain, without lawful cauſe, betore the 


_ expiration of the term for which he was 


tranſported, he ſhall ſuffer death without 
benefit of clergy, 


* Here ſeems to bea miſfike. Being coma in like manner, implies a ſurmary 


tice ſhall, 


z as. betore direted, before one juſtice; but it cannot be intended, that a juſ- 
in this manner, have power to tranſport a man. But the word court after- 


wards, before which he ſhall be convicted (that is court of aſſize, or ſeſſions, as it ſeemeth 


by the fo 
words [ 
+ Th 


th 


ollowing words of the a&), implies a legal trial by a jury ; and therefore theſe 

in like manner] ought to be omitted. 

e words in the printed a& are [and ſhall be thereof convited upon the oath of 

one or more credible witneſs or witneſſes, before any one or more juſtice or juſtices of 
16 Peace], It is probable by miſtake of the printer of this a, | 


Ss 2 


. X. For 
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'X. For puniſhment of perſons 
deſtroying mills, mines, &'c.. 


By 9 Geo. 3. cap. vt era I. 
fon or perſons riotouſly and tumultuouſly 
aſſembled, to the diſturbance of the public 
peace, ſhal unlawfully and with force de- 
moliſh or pull down, or begin to demoliſh 

- or pull down any wind ſaw-mill, or other 
wind-mill, or any water-mill, or other 
mill, or any of the works thereto belong- 


ing, every tuch perſon ſhall be guilty of te- 


lony without benefit of clergy, : 
And by ſet. 2, If any perſon ſhall wil- 
fully or maliciouſly burn, or ſet fire to any 
ſuch mill z he ſhall inl:ke manner be guilty 
-of felony without benefit of clergy. | 
_ And by /e#. 3. If any perſon ſhall wil- 
fully or malicioufly ſet fire to, burn, de- 
moliſh, pull down, or otherwiſe deſtroy 


or damage any fire engine, or other engine 
erected for draining water from colheries, | 


. or coal-manes, or tor drawing coals out of 
the ſame; or-for diaining water from any 
mine of lead, tin, copper, or other mine- 
ral; or any bridge, waggon-way or trunk, 
erected for conveying coals from any col- 


| Hery or coal-mine, or ſtaith for depoſiting * 


the ſame; ot any bridge or waggon-way 


Rep erected for conveying lead, tin, copper, 


or other mineral from any ſuch mine, or 
ſhall cauſe or procure the fa 


"he ſhall be guilty of felony, and tranſport- 
ed for ſeven years, ' R* 


XI. Forgery in 1elation to ſea- 
men's wages. _- Pr, 

 B 9 Ged. g« cap. 30. ſje. 6. Ifany per. 
ſon {hall utter or publiſh as trode, rg 
forged or counterfeited letter of attorney, 


pill, ticket, certificate, aſſignment, laſt 


will, or any other power or authority 
whatſoever, in order to receive aty wages, 


Pay, or other allowances of money, for 


Prize-money, due, or ſuppoſed to be due 
to any officer or ſeaman, or other perſon, 
who hag really ſerved, or was ſuppoſed to 
| have ſerved, or who ſhall hereafter ſerve, 
or be ſuppoſed to have ſerved, on board of 
eny hip or veſſel of his Majeſty, his heirs 
or ſucceſlors, with intent to defraud an 
perſon, knowing the ſame to be falſe, for- 
ed or counterteited ; then every ſuch per- 
on, —_—_ pee WR "convicted, 
| all be deemed puilty of felony, 
[726] and ſhall ſuffer death 54 WE 
benefit of clergy. 


XII. For making the receiving 

| of ſtolen jewels, and gold and 
filver plate, in the cafe of burg- 
lary and highway robbery, 
more penal, : 


If any per-. 


 feloniouſl 


forthing, ſuch 
| therein, and his, her, or their counſellors, 
me to be done, ' 


| the felony or piracy charged 


By 10 Geo. 3. cap. 48, Every ner 
who ſhall buy or ps a ho Rotem ry 
jewels, or any ftolen gold or filver plate 
watch or watches, knowing the fame ts 
have been ſtolen, ſhall, in all caſes where 
ſuch jewel or jewels, or gold or filver Plate 
ſhall have been feloniouſly ſtolen, accom. 
panied with a burglary aftually committeg 
in the ſtealing the ſame, or ſhall have been 

taken by a robbery on the high. 
way, ſhall be triable as well before con- 
viftion of the principal felon in ſuch felon 
and burglary or robbery, whether he ſha 
be in or out of cuſtody, as after his convic. 
tion: And iſ any perſon fo buying or re. 
ceiving ſuch jewel or jewels, or gold or fil. 
ver plate, ſhall be convifted thereof, he 
ſhall be guilty of felony, and tranſported 
for fourteen years, | | 


XIK. For preventing the coun- | 
terfeiting the copper-coin of 
this realm, 


. By 11 Geo. 3. cap. 40. feft. r. Ifany 
perſon or perſons ſhall make, coin or coun. 
terfeit, any of the copper monies of this 
realm, commonly called an balf-penny, or a 


rſon or perſons offending 


aiders, or abetters and procurers, ſhall be 
adjudged guilty of felony {but within 
clergy.] 


By ſe. 2. If any perſon or perſons 


- ſhall buy, ſell, take, receive, pay, or put. 


off any counterfeit copper money, not 
melted down, or cut 1n pieces, at, or for 


_ a lefs rate or value than the ſame, by its de- 


nomination, doth or ſhall import, or was 
counterfeited for, every ſuch perſon and 


perſons ſhall be adjudged guilty of felony 
but within clergy ], | : | 


XIV. For proceeding againſt 
perſons ſtanding mute on their 
arraignment for felony or pl- 
| Tacy. Pe: 


By 12 Geo. 3. cap. 20. If any perſon 
being arraigned on any indiAment or ap- 
peal for felony, or on any indiftment for 
piracy, ſhall, upou ſuch arraignment ſtand 
mute, or will not anſwer direQly to the 
felony or piracy, ſuch perſon fo ſtandin 
mute; as aforeſaid, ſhall be conviRed 0 
:n ſuch 10- 
ditment or appeal; and the court, before 
whom he ſhall be arraigned, ſhall there- 
upon award judgment and execution 2 ainſt 
ſuch perſon, in the ſame manner as !1 ſuch 
perſon had been convifted by. verdidt, 07 
confeſſion of the felony, or piracy charge 
in ſuch indiment or appeal ; and ſuch 
judgment ſhall have all the ſame conſe» | 
quences in every reſpeR, as if ſuch gave) 
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bag been convided by verdif or confeſſion 
of ſuch felony or piracy, and judgment had 
been. thereupon awarded, 


XV. Forpreſ erving his Majeſty's 
 dock-yards, magazines, fhups, 
ammunition, and ſtores. 


By 12 Geo, 3+ cape 24+ If any perſon 
ſhall, either within this realm, or any of 


the iſlands, countries, forts or places there- 


unto belonging, wilfully and maliciouſly 
ſet on fire, or burn, or otherwiſe deſtroy, 
any of his Majeſty's ſhips or veſſels of war, 
- whether the ' Bs be on float, or building 
in any of his Majeſty's dock-yards, or 


building, or repairing by contraQt | 


(7 27 Tin any private yard; or any of 
his Majeſty's arſenals, magazines, dock- 
yards, rope-yards, viQtualling offces,. or 


any of the buildings erefted therein, or. 


belonging thereto ; or any timber or ma- 
terials there placed, for building, repair- 
ing, or fitting out of ſhips or veſſels: or 
any of his Majeſty's military, naval, or 
vitualling ſtores, or other ammunition of 
war ; or any place where any ſuch miitary, 
naval, or viftualling ſtores, or other am- 
munition of war ſhall be kept ; he, ' and 
alſo his aiders and abetters, ſhall be guilty 
of felony, without benefit of clergy. 


XVI. For the preventing of 


frauds in the ſtamp duties upon 


vellum, parchment, 


paper and 

cards. | 
| By 12 Geo. 3. cap. 48, If any perſon 
ſhall write or engrots, or cauſe to be writ- 
ten or engroſſed, either the whole, or any 
part of any writ, mandate, bond, afhda- 
vit, or other writing, matter, or thing 
whatſoever, in reſpe& whereof any duty is, 
or ſhall be payable by any a& or as made, 
or to be made in that behalf, on the whole, 
or any part of any piece of vellum, parch- 
_ ment or paper, whereon there ſhall have 
been before written any other writ, bond, 
mandate, affidavit, or other matter or 


thing, in reſpect whereof any duty was or 
ſhall be payable, as aforeſaid, before ſuch 


vellum, parchment, or paper, ſhall have 
been age marked or ſtamped according to 
the ſaid as; or ſhall fraudulently eraſe or 
ſcrape out, or cauſe to be eraſed or ſcraped 
out, the name or names of any perſon or 
perſons, or any ſum, date, or other thing, 
written in ſuch writ, mandate, affidavit, 
bond, or other writing, matter or thing, 
4s aforeſaid ; or fraudulently cut, tear, or 
get off, any mark or lamp, in reſpe& 
whereof or whereby, any duties are or ſhall 
be payable, or, denoted to be paid or pay- 
avle as aforefaid, from any piece of vel- 
lum, parchment, paper, playing cards, out- 


ſide paper of any parcel or pack of playing 
cards, or any part thereof, with intent to 
uſe ſuch ſtamp or mark for any other writ- 
ing, ratter. or thing, in reſpe& whereof 
any duty is, or ſhall be payable, or denoted 
to be paid or payable, as aforeſaid, then, 
and fo often, and in every ſuch caſe, every 

erſon ſo offending in any of the particulars 
Labore mentioned, and every perſon know- 
ingly and wilfully aiding, abetting or alliſt- 
ing any perſon or perſons, to commit any 
ſuch offenſe or offenſes, as aforeſaid, ſhall 
be deemed guilty of felony, and ſhall be 
tranſported he a term not exceeding ſeven 
years; and if ſuch offender ſhall voluntarily 
eſcape, or break priſon, or retura from 
tranſportation within the limited time, he 
ſhall ſuffer death without benefit of clergy, 


XVII. For the more effeCtual 
execution of criminal laws in 
the two parts of the united king-. 
dom. 
By 13 Geo. 3. cap. 3t. ſec. 4 If any per- 


ſon having felonioufly taken money, cattle, 
goods, or other cftects, in either part of 
the united kingdom, and ſhall afterwards 


| have the ſame, or any part thereof, in his 


PO in the other part of the united 
ingdom ; 1t ſhall be lawful to indiR, try 
and puniſh him tor theft or larciny, in that 
part of the united kingdom where he ſhall 
{ſo have ſuch money, cattle, goods or other 


_ effes in his poſleſiion, as if the ſame had 


been ſtolen _ : ; 

And by /e. 5. If any perſon, in cither 
'part of reCiner) kingdom, ſhall P g 
| wats bur 5 receive or have any [72 ] 
money, cattle, goods, or other effetts, ſto- 
len, or otherwiſe feloniouſly taken in the 
other part of the united kingdom, he ſhall 
be lrable to be indied, tried, and puniſh- 
ed for the ſame, in that part of the united ' 
kingdom where he ſhall ſo receive and 
have the ſame, as it they had been origin» 
ally folen there, | 


X VIII. For preventing the forg- 
ing or counterfeiting any ſtamp 
or {ſeal uted for marking cali- 
coes, linens and ſtuffs to be_ 
printed, painted, ſtained or dyed. 


By 13 Geo. 3, cap, 56. If any perſon 
ſhall counterfeit or GS any ax £ ſeal 
already provided by the commiſſioners in 
the faid aR mentioned, or which ſhall here- 
after be provided, renewed, or altered ; 
or ſhall counterfeit, or relemble the im- 
preflion of the ſame, upon any of the ſaid 
commodities chargeable with duties, there- 
by to defraud his Majeſty thereof, ſuch per- 
ſon ſhall be guilty of felony without benefic 
of clergy. 


Ss 3 - XIX. For 
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XIX. For preventing the forgin 
of the notes or bills of the Bank 
of England, &c. | 


By 13 Geo. 3. cape 79. fec. 1. Ifan 

perſon _ oa ether Ta the alcars, 
workmen, ſervants, or agents for the time 
being of the governor, &c. of the bank, to 
be authoriſed for that purpoſe by them, and 
for their uſe) ſhall make or uſe, or cauſe or 
procure to be made or uſed, or knowingly 
aid or affift in the making or uſing, or (with= 
out being authoriſed as aforeſaid) ſhall 


knowingly have in his, her, or their cuſe- 


tody or poſleflion (without lawful excuſe, 
the proof whereof ſhall lie upon the perſon 
accuſed) any frame, mould, or inſtrument 
for the making of paper, with the words 
Bank of England, viſible in the ſubſtance of 
ſuch paper; or ſhall make, or cauſe or pro- 


cure to be made, or knowingly aid or affiſt _ 
in the making any paper, in, the ſubſtance. 


of which the ſaid words, Bak of England, 
ſhall be viſible ; or if any perſon (except as 
before excepted) ſhall by any art, myftery, 
or contrivance, cauſe or procure the ſaid 
words, Bank of England, to appear viſible 
in the ſubſtance of any paper whatſoever ; 
or knowingly. aid or afhſit in cauſing the 
ſaid words, Bank of England, to appear in 
the ſubſtance of any paper whatſoever; 
every perſon ſo unde in my of the 

caſes aforeſaid, ſhall, for ſuch offenſe, be 


deemed a felon, and ſhall ſuffer death 


without benefit of clergy®*. 


XX. To prevent the ſtealing 6f 


deer. | 


By 16 Geo. 3. cap. 30, ſec. 1, The 5 
nalty on perſons who ſhall "nw kill, bad 
or ſhoot at, &c. any fallow-deer in an; 
foreſt, park, &c, without being dul 
thoriſed, 1s, for the ſecond offenſe, 
and tranſportation for ſeven years. 

And by ſ/e#.9. The penalty on perſons 
carrying fire arms into any botek: pa' k, &c, 
with intent to deitroy deer, is alſo telony 
and traniportation for ſeven years, ; 


Y Als 
telony 


XXI. To authorize, for a limited 
time, the- puniſhment by hard 
labour of . offenders, who, for 
certain crimes, are, or ſhall 

become hiable to be tranſported, 


By 16 Gez. 3. cap. 43. ſet. 1, Any male 
perſon convitted in England of any crime 
puniſhable by tranſportation, may, inſtead 
thereof, be kept to hard labour in 
cleanſing the river Thames, &c. forl.7 29] 
any term not leſs than three, nor more than 
ten years, | 

And by ſe. 15. If any perſon ſo ordered 
to hard labour, ſhall at any time during the 
terin, for which he ſhall be ordered to hard 
labour, break priſon, or eſcape; for the firſt 
eſcape, he ſhall be puniſhed by doubling 
the term of the ſervice and hard labour; 
and on convittion for a ſecond eſcape, he 
ſhall be adjudged a felon, and ſuffer death 
without benefit of clergy+, 


* By 13 Geo. 3. cb, $4. F 42, the malicious deſtruction of turnpike-gates, bouſes, or 
engines, &c. is a felonious and tranſportable offence : (and ſo as to reſcuers, &c.} Vide 
inditment hereon, and faid 4 of far. at large. Cy. Cir, Com. th edit, 940-1. 


+ By 16 Geo, 3. Ch. 34 \ 15. 


f any perſon ſhall counterfeit, &*. or utter, ſell, &c. 


knowing, &c. any ſeal, ſtamp, or mark, uſed for indentures, leaſes, bonds, or other 
deeds, cards, dice, or newſpapers, he ſhall be adjudged a felon, and {uffer death, 
without benefit of clergy. Yide alſo abſtrat of 29 Gee. 3. ch. 50. \ 13+ being No. LXI, poſt. 


Mi 
and —_—_— 


—— —_ 


>. 


A " i —__. 4 


Statutes relating to FELONY enatted ſince the laft Edition of this Work, 
which was in the Year 1718. 


XXII. For granting to his A7a- 
Jeſty certain duties on licences, 
to be taken out by all perſons 
aCting as auQtioneers, and cer- 
tain rates and duties on all lands, 
houſes, goods, and other things, 
ſold by auftion; (a) and upon 
indentures, leaſes, bonds, deeds, 
and other inſtruments. 


(a) Partly repealed as to auF:ons, by 19 Geo, g. che $6. 31. 


Jy, 


By 17 Geo. 3: ch. 50. F 25. If any per- 


ſon ſhall counterfeit or forge, or procure to 


| be counterfeited or forged, any ſeal, ſtamp, 


or mark, to reſemble any ſeal, ſtamp, or 
mark, direQed, or allowed to be uſed by 
this or any other a& of parliament, for the 
purpoſe of denoting the duties by this or 
any other a&@ of parliament granted, or ſhall 
counterfeit or reſemble the impreſſion of 
the ſame with an intent to defraud his Ma- 
his heirs and ſucceſſors, of any of the 
ſaid duties; or ſhall privately or fraudus 


lently 


leatly uſe any ſeal, ſtamp, or mark, di- 
rected or allowed to be uſcd by this or any 
other a& of parliament, relating to the 
tamp-duties, with intent to defraud his 
Majeſty, his hears and ſucceſſors of any of 
the [RE duties; every perſon ſo offending, 
and being thereof lawfully convited, ſhall 
be adjudged a felon, and ſhall ſuffer death 
as in cales of felony, without benefit of 


clergy. Rs 


XXIII. Forpreventing the forging 
of acceptances of bills of ex- 

| change, &c. with intent to de» 
fraud corporations. Vide flat. 7 
Geo. 2. ch, 22. 


By 18 Geo, 3. ch. 28, If any perſon ſhall 
falſely make, alter, forge, or counterteit, 
or cauſe or procure, &c. or willingly att, 
&c. any acceptance of any bill of exchange, 
or the number, or principal ſum of any 
accountable receipt for any nate, bill, or 
other ſecurity for payment of money, or 
any warrant or order for payment of mo- 


ney, or delivery of goods, with intention 


 todefraud any corporation whatſoever ; or 
ſhall utter, &c, with like intention, he 
ſhall be deemed guilty or felony, and 
ſhall ſuffer death as a felon without benefat 
of clergy... + © 


XXIV, For the payment of coſts 
to parties on complaints deter- 
mined before Fu/tices of the 
peace, out of ſ{effions ; for the 
payment of the charges of Con- 
ſtables in certain cates; and for 
the more effeftual payment of 
charges to witneſſes and proſe- 


cutors of any larceny, or other 
felony. | 


By 18 Ge, 3+ ch, 19. 4 7. Ontrials for 
grand or petit larceny, or other felony, the 
court may order the treaſurer of the county, 
&c. to. Pay the proſecutor his realgnable 
expences, and allo an allowance tor his 
zrouble and loſs of time, if he ſhall appear 
to the court to be in poor circumitances. 
And alſo by the ſame ftatute, & 8. the court 
may order the payment of the resſonableex- 
pences of perſons appearing on their re- 
cOgntzances, or {ubpaenas, to give evidence, 
whether any bill of inditment be preterred 
97 not to the grand jury, and alſo reafon- 
able allowances for their trouble and loſs 
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of time, if they ſhall appear to the court to 
be 1n poor cirumſtances (6 ), 

Vide ftat. 25 Geo. 2. ch. 36.11. and 
27 Geo, 2. ch, 3. g. cited in 6 T, Ra, 238, 
Eafter Term, y5 Geo. 3. K. B, 


XXV. For granting to his {aje/ty 
ſeveral additional duties on ſtamp- 
ed vellum, parchment, and paper : 
and for better ſecuring the ſtamp 
duties upon indentures, leaſes, 
deeds, and other inſtruments. 


By 19 Geo. 3. ch. 66. 8. If any perſon 
ſhall counterteit or forge, or procure to be 
counterfeited or forged, any ſeal, ſtamp, 
or mark, direged or allowed to be uſed by 
this or any other att of parliament, for the 
purpole of denoting the duties by this or 
any other aft of parliament granted, or 
{hall counterfeit or reſemble the impreſſion 
of the ſame, with an intent, &c, or ſhall 


ptivately or fraudulently uſe, &c. he ſhall 


be adjudged a felon, and ſhall ſuffer death 
as in caſes of felony, without benetit ofclergy, 


XXVI To explain and amend 
the laws relating to the Tran/- 
fortation, imprifonment, and 
other puniſhment of certain of- 
wendetyÞ EEE | 

Vide No. XL. poſt. 
By 19 Geo. 3. ch. 974. F 3- When any 


perſon 15 convicted of felony for which he _ 


ſhall be liable to be burnt in the band (c), 
the court may, inſtead thereof, impoſe on 
him 'a moderate fine, or (except in the caſe 
of manſlaughter) order him te be either pub- 
lickly or privately whipped, But byYyg, 


this a& ſhall not abridge the power veſted 


jn the court of impriſoning offenders, 


XXVII. For granting to his 1Ja- 
Jjefty ſeveral additional duties on 
advertiſements; and certain 
duties on receipts for legacies, or 
forany ſhare of a perſonal eſtate 


divided by force of the ſtatute of 
diſtributions, or the cuſtom of _ 


any province or place®, 
By 20 Ceo. g. ch, 28. \ 6. If any perſon 


ſhall counterfeit or forge, or procure, &c,' 


any ſeal, ſtamp, or mark, diretted or al- 
lowed to be uſed by this at, or ſhall coun- 


(6) Theſe expences extend to inferior diſtricts having juriſdiQgion to try felons, and 
railing their own rates ſimilar to the county rates. Rex vs Myers, 6 T. Re 237- 


(c) Vide Star. & Geo. t. ch. 11; 6 Geo. 1. 


ch, 23- 


* Repealed as to reccipts for /egacies, and new dutics granted, by 36 Geo. Ze >. 52, 


abltraftcd Pojt, 


$84 


terfeit 
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terfeit 'or reſemble the impreſſion of the 
| ſame, with intent, &c. or ſhall privately 
or fraudulently uſe, &c, he ſhall, upon 
conviction, fulf 
ny, without benefit of clergy.” 


 J#}ty an additzonal duty upon al- 
- manacks printed on one ſide oft 
any one ſheet or piece of paper, 


WE... 
21'Geo, 3. ch. 56. 4 9. If any perſon 


i 

ſhall. counterfeit, or forge, or procure to 
be counterfeited or forged, any ſtamp or 
mark, to reſemble any ftamp or mark, di- 
refed to be uſed by this or any other a(t 


” ®* 


of parliament; or ſhall counterfeit or re- 


ſemble the impreſſion of the ſame ;, or ſhall 
wtter, &c. or ſhall privately or fraudulently 
ule, &c., with intent to 


ſhall, upon conviQtion, ſuffer death as in 
caſes of felony, without benefit of clergy, 


. . XXIX. To explain and amend 

an aCt,, made 1n the fourth year 
| of the reign of his late Maje/ly 
King George the Second, intitu- 
+ led, An act for the more etfect- 
. ual punifhing ſtealers of /zad, and 
 zron bars, fixed to houſes (d), 

or any fences belonging there- 
unto. | 

By 21 Geo, 3. ch, 68. All and every per» 


| {an and perſons who ſhall ſteal, rip, cut, 
' break, or remove with intent to ſteal, any 


To - copper, braſs, be!l-metal, utenfil, or fixture, 


being fixed to any dwelingo»houſe, out-houſe, 
_ coach-houſe, ſtable, or other building, uſed 

or orcup:ed with ſuch: dwelling-houle, or 
 thereynto belonging, or to 2ay other build- 
ing whatſoever, or fixed in any garden, 
ofthard, court-yard, fence, or outlet, be- 
longing to any dwelling-houſe, or other 
| Þuilding, or any 1ron rails, or fencing ſet 
_ or fixed 1n any ſquare, court, or other place 
{fuch perſon having no title or claim to title 


. thereto), ſhall be deemed and conſtrued to be 


- guilty of felony ; and the court may order 


hmm to. be tranſported for ſeven years, or 
\ kept to hard labour in priſon for any time 

not exceeding three years, nor leſs than one, 
- fubje@ alſo ro the puniſhment of pubkic 


whipping (if the court ſhall think fit), not. 


exceeding three times: And all perſons 
aſtiſting therein, or who ſhall buy or re- 
ceive, &c, knowing, &c. are ſubje@ ta 


(4) See the indifments againſt Principal and Aider, Cr. Cir. Com. 7th Edit. 


A gaintt the Receiver. Ibid. 460. 


ehurch. Page 461, 


er death as in caſes of felo-. 


efraud, Oc. he 


the ſame puniſhments, although the pritici« 
al felon or felons has not, or have not, 
Gem convicted of ſtealing the ſame, 


» 


FD) 14S XXX. To explain and BOER an 
- XXVUI. #or granting to his Ma- 


act, made in therwenty-ninth year 
of the reign of his late Mye/ty 
King George the Second, iniity- 

| led, An act for more ettectually | 
diſcouraging- and preventing the 

| ſtealing, and the buying and re-. 

. ceiving of ſtolen lead, iron, co 
per, braſs, bell-metal, and {- 
der, and for more effeuall 
bringing the offenders to juſtice, 


By 21 Geo. 2. ch, 69. Every perſon who 
Thall buy or receive any pewter-pot, or other 
veſſel, or any pewter in any form or ſhape 
whatever, knowing the ſame to be ſtolen, 
if unlawfully come by ; or ſhall privately, 
buy or receive any ſtolen pewter, by ſuffer. 
ing any door, window, or ſhutter, to be 
left open or unfaſtened, between ſun-ſetting + 
and ſun-rifing, for that purpoſe; or ſhall 
buy or receive. the ſame at any time, in any 
clandeſtine manner, from any perſon or 
perſons whatſoever, ſhall, being thereof 
convicted by due courſe of law, although 
the principal felon or felons has not, or 
have not, been convitted of. ſtealing the 
ſame, be tranſported for any time not ex- 
ceceding ſeven years, or be kept and detained 
in priſon ws therein kept to hard labour 
for any time not exceeding three years, nor. 
leſs thay.one year ; and within that tune 
(if the court ſhall think fitting) ſuch offender 

. or offenders ſhall be once,or oftener,but not 
more than three times, publicly whipped, 


XXXI. For puniſhing perſons 
wilfully and malicioully deftroy- 
ing any woollen, filk, linen, or 

cotton goods, or any implements 
prepared for or uſed in the ma- 
 nufaQture thereof; and for re- 
pealing ſo much of two acts, 
made 1n the _— year of King 
George the Firſt, and the fixth 
year of his preſent Maje/iy, as 
relates to the puniſhment of per- 
ſons deſtroying any woollen or 
ſilk manufactures, or any 1Mm- 


Py 
% * 


469. 


| Vide Hickman's caſe and references, noted in the 
fame book, touching the manner of laying a indiament for 


fiealing lead from 3 
 plements. 


| | | HISTORIA PLACITORUM CORONE. | 731 
, ole REINER prepared for, or uſed 2.3 4. Perſons offering Kolen goods to be 


| . awned or ſold may (upon reaſonable cauſe) 
therem { [4 J- | be taken befqgre a juſtice, Tc. 


By 22 Geo. 3» ch. go. Fr. If any Per- 
fon or perſons, ſhall, by -day or by night, 


preak into any houſe or ſhop, or enter by 
force into any” houſe 'or ſhop, with intent 
to cut or deltroy any ſerge or other woollen 
goods in the loom, or = tools employed 
in making thereof ; or all wilfully and 
 ckoily cut or deſtroy any ſuch ſerges 
or woollen goods in the loom, or on the 
rack; or ſhall ,burn, 'cut, or deſtroy any 
rack on which any Tuch ſerges or other 
| woollen goods are hanged in order to dry ; 
or ſhail wilfully and maliciouſly break or 
defiroy any tools uſed in the making any 
ſuch ſerges or other woollen goods, not 
having the conſent of the owner ſo to do; 
every ſuch offender, being thereof lawiully 
convitted, ſhall be guilty of felony, with- 
out benefit of clergy. ' 

+ 2, To the ſame effeCt as to filk goods, 
or tools uſed in the manufaCtturing thereof. 
 & 1. The like as to /inen and cotton manue 
fatures, &c. o_ 

& 4. Repeals part of 12 Geo, 1. >. 34; 
and, | *I Bod 
$4 5. Kepeals part of .6 Geo. 3. ch. 28. 
D.. Fane 


XXXI1I. For the more eaſy diſ- 


covery and effeCtual puniſhment 


of buyers and receivers of ſtolen 


goods, 


By 22 Geo. 3..cb. 58. \ 1. Buyers or re» 
ceivers of ftolen goods (except lead, iron, 
copper, braſs, bell-metal, and ſolder), al- 
though the offence of the principal amounts 
to perzt larceny (g) only, knowing, &c. 
may be ohms for a miſdemeanor, and 


puniſhed by fine, impriſonment, or whip- 


Ping although the principal felon or felons 
e not before convicted of the ſaid felony, 
and whether he, ſhe, or they is or are 
amenable to juſtice or not. But where the 
felony aftually committed ſhall amount zo 
grevd larceny, and the party aQtually com- 
mitting thereof ſhall not be before cone 
vitted, ſuch offender or offenders ſhall be 
exempted from being puniſhed as acceſſary 
or acceſſaries, if ſuch principal felon or 
telons ſhall be afterwards convidted. - 


By & 2. juſtices may grant ſearch-warrants 


and commit, &c, 


F. 3 Conſtables, &c, may apprehend 
perions ſulpeKed, &c. Abs 4 Tok 


LVIII. and LX. 


(f) For an indi&ment on the far. in queſtion, viz. 22 Geo, 3. eh. 49. wide Cr. Cir. Com, 


oth Edit, 692. 


n 


* Duties under th 


Arafted poft is att to ccaſe, and new ones granted, by 31 Geo, 3- cb. 25. abs 
+ Partly repealed by 236 Geo, 3. ch 52, abſtraſied poſt, | 


+ 5, Perſons under fifteen years of age, 
charged with felony, within benefit of 


clergy, pardoned upon diſcovering two or _ =: 


more receivers, &c. : 
\ 6. Not to repeal any former law, Tc. 
nor ſhall an offender convitted under this 
att be puniſhed for the ſame offence by 
any ſuch former laws | | 


XXXIIIL. For repealing an a&t 


| made 1n the twenty-ſecond year 


of his preſent Majefly, intitu- 


led, 4n att for charging a ſtamp 
duty upon inland bills of ex- 
_ change, promiſſory notes, or other 
notes payable otherwiſe than upon 
demand ; and for granting new 
ſtamp duties on bills of ex- 
change, promifſory and other 
notes; and alſo > 
upon receipts*. 


By 23 Geo. k ><. 49» \ 20, It any pers 


ſon ſhall counterfeit or torge, or procure 
to be counterfeited or forged any ſtamp or 
mark direed or allowed to be uſed by 
this at, or ſhall fraudulently uſe, &c, 
with intent, &c. or ſhall utter, vead, ſell, 


or expoſe to ſale, any vellum, parchment, 
or paper, liable to the ſaid duties, with 
any counterfeit mark or impreſſion there- 

upon, knowing, &c. he ſhall, upon con- | 
viſtion, ſuffer death as in caſes of felony, 


without benefit of clergy. 


XXXIV. For granting to his 
Majefty ſeveral additional and 
new duties upon ſtamped vel- 
lum, parchment, and paper ; 
and alſo for repealing certain 
exemptions from the ſtamp 
duties+. Ce, | 


By 23 Geo, 3. ch. 53. F 11. If any per»: 
ſon ſhall counterfeit or forge, or 6 2 ll 


to be counterfeited or forged, any ſcal, 


ſtamp, or mark, direted or allowed to 
be uſed by this, or any other aR, or ſhall 


utter, &c. or privately or fraudulently uſe 


| any ſeal, &c. he ſhall, upon conviction, 
(e) Vide 28 Geo, 4. <>. 55- and 29 Geo, 3. ch. 46. abſtrafted hereafter, being Nos 


£) At common law there can be no acceſaries in petit larceny. Vide ante, þ. 61 6. 


b _ PETS BEGS ack 5 n- 4 mt 4 __ n o_ 
ad _ 0 ads. ado. ante eee a = T_T —— _—_— A 
PO IO ITO Xl A AI A. Pc —w—mazww WW. 


amp duties 


ſu fer 
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ſuffer death as In caſes of felony without &@&c, he ſhall be deemed 


benefit of clergy, 


XXXV. For the more effectual 
preventing the illegal impor- 
tation ob foreign Brkt, and 
for putting a ſtop to the private 


_ diſtillation of Briti/k-made ſpi- 


rituous liquors, &c. 


By 23 Geo. 3. ch. 70.4 g. Perſons mak- 
ing frames, moulds, plates, &c. for ecx- 
cile-permits, or paper for that purpoſe, 
&c. and their aiders, unleſs appointed by 
the commiſhoners of exciſe, &c. ſhall, 
upon conviction, ſuffer death as in caſes 
of telony, without benefit of clergy, 


XXXVI. To extend the provi- 
ſions of an aQ (intituled an 
_ aCt to amend and make more 
effeCtual the laws relating to 
rogues, vagabonds, and other 


zdle and diſorderly perſons, and 
to houſes of Me, to 


certain caſes not therein men- 
| tioned. 


By 23 Geo. 3. ch. $8, If any perſon or 
perſons be apprehended having any imple» 
ment for houſe-breaking, or any offenſive 
weapon, with a felonious intent, &c. or 
Thall be found in or upon any dwelling- 
houſe, warehouſe, coach-houſe, ſtable, or 
out-houſe, or in any incloſed yard or 
garden, or .area belonging to any houſe, 
with an intent to ſteal any goods or chat- 
tels; every ſuch perſon ſhall be deemed 
a rogue and vagabond, within the intent 
and meaning of flat. 17 Geo. 2. ch. 5; 


(9) 


XXXVII. For granting to his 
Majeſty certain additional rates 
of poſtage for conveyance of 
letters and packets, by the poſt, 
within the kingdom of Great 
Britain; and for preventing 

| frauds, &'c. Fe EP ae 
By 24 Geo. 3+ Se. 2. ch, 37.1 g. If any 
perſon ſhall forge 4 counterfeit i he hand» 
writing of 7 perſon whatſoever, in the 
ſubſcription of any letter or packet to be 
ſent by the poſt in order to avoid the > -. 
by 


age, or the date, &c. or ſhall ſen 
the poſt any forged or counterfeited ſub» 


ſcription on any letter or packet, knowing, 


guilty of felony, 


and tranſported for ſeven years, 


XXXVIII For the more effec. 


tual prevention of ſmuggling ; 
this kingdom. aa 


-F ide No. LVI. and LXXI, pop, 


By 24 Geo. 3. ſefſ. 2. cb. 47.4 1, It 
perſon 1hall 67%. bv hovt . any ſhip, | 
velſe], or boat, belonging to his Majeſty's 
navy, or in the ſervice of the cuſtoms jor 
exciſe, within four leagues of the limits of 
any port, &c., or the coaſt thereof, &:., or 
at any officer, &c. when in the execution 
of their duty, he ſhall, being thereof law. 
ully convicted, be adjudged guilty of fe. 


* lony, and ſhall ſuffer death as a felon, with. 


out benefit of clergy; and ſo as to the aide 
ers and abetters therein, 


XXXIX. For granting to his 
_ Majeſty certain duties on licen- 
ces for vending hats by retail, 
&c*®, F 
any perks nr, G0 or ye. 
vately or-fraudulently uſe, &c. any feal, 


ſtamp, or mark, direQed or allowed by 
this aQ, he ſhall be adjudged a felon, and 


ſuffer death, without benefit of clergy. 


VT. For the tranſportation of fe- 
lons and other offenders, &c.. 


By 24 Geo. 3. ſefſ, 2. ch. 56. F 1. His 
Mojhy w 2 3.0: dire& to what place 
the felons ſhall be conveyed, &c. By 5 6+ 
they may be ſent to the River Thames, ©: 
There ate many regulations reſpetting this 
ſubje& in the ſtatute: and there are alſq 
other ſubſequent fatutes, ſuch as 27 Geo, 34 
ch. 2. touching the tranſportation of felons 
to New Sourb Wales, &c. See allo 28 Ge. 
3+ ch, 24. and 37 Geo, 3» ct» 149+ 


XLI. To empower the ju/tices of 
oyer and terminer and gaol-deli- 
very. of Newgate for the county. 
of Middleſex, to continue, ©cy 


By 25 Geo. 3. ch. 18. If a ſeſſion of ver 
and Sm Sake L ef gaol-delivery of Newgate 
for the county of Middleſex ſhall have been 
begun, before the eſſoign day of any term, 
it ſhall not be diſcontinued by the fitting of 


the court of King's Bench, © ce 


(h) Vide 27 Geo. 3. cb.11: 


* Partly repealed by 36 Geo, 3. ch. 125+ abſtrated poſts 


XII, For 
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XLII. For granting to his Ma- 
jefly certain ſtamp-duties on h- 
cences to be taken out by pawn- 
brokers. = 
By 2c Geo, 9g. <>. 43. Fro. It any per- 

ſon That! counterfeit, &c. any ſeal, ſtamp, 

or mark, dire&ed by this a&t, or ſhall coun- 
terfeit or reſemble the impreſſion of the 

{ame upon any vellum, &©c. or ſhall utter, 

or uſe, @c. knowing, &c, he ſhall be ad- 

judged a felon, and ſhall ſuffer death, with 
out benefit of clergy» 


XLII. For repealing an act 
made in the twenty-fourth year 
of the reign of his preſent Ma- 


jeſty, intituled, An af for grant- 


ing to his Majeſty certain duttes 


on certificates, 1ſſued with reſpett 
to the killing of game; and tor 
granting. other duties in hieu 
heaws. 3 EH 
Vide No, LXIV. peſt. 


| By 25 Geo. 3+ ch. 50. Y19, I any per- 
{on ſhall counterfeit, &c. any ſeal, ftamp, 
or mark, dire&ed by this a&t, or ſhall coun« 
terfeit or reſemble the impreſſhon of the 
ſame, or ſhall utter, or uſe, &c, knowing, 
&c he ſhall be adjudged a felon, and ſhall 
ſuffer death, without benefit of clergy. 


XLIV. For granting to his Ma- 
jeſty certain duties on licences to 
be taken out for vending gloves 
or mittens, by retail. 

By 25 Geo. 3. ch. 55. 4 15. If any per- 
ſon ſhall counterfeit, &c. any ſeal, ftamp, 
er mark, direfted by this a&, or ſhall utter 
or ule, &c. knowing, &c. he hall be ad- 


Judged a felon, and ſhall ſuffer death, with 
out benefit of clergy, | 


XLV. For repealing an a&t made 
in the twenty-third year of the 
reign of his preſent Majeſty, in- 
tituled, An att for granting to his 
Majeſty a lamp duty on licences 
to be taken out by certain perſons 
uttering or vendins medicines, 
Sc. and for granting other duties 
in lieu thereof, 

By 25 Geo. 3, >. 79.4 17. If any per- 
ſon ſhall counterfeit, &c. any ſeal, ſtamp, 
or mark, direQted by this aft, or ſhall coun. 


terfeit Or reſemble the impreſſion of the 
lame upon any vellum, &ec, or ſhall utter, 


' or uſe, &c. knowing, &c. he ſhall be ad- 


judged a felon, and ſhall ſuffer death, with= 
out benefit of clergy. | 


XLVI. For granting to his 
Jjeſly certain duties on certificates 
to be taken out by ſolicitors, at- 
toinies, W&c. and other duties 
with reſpect to warrants, man- 
dates, and authorities, to be 
entered or filed of record, 


By 25 Geo. 3. ch. 80. $ 30. If any per- 
ſon ſhall counterfeitor forge any ſeal, ft mp, 
or mark, dire&ted or allowed by this zR, or 
ſhall counterfeit or reſemble the impreſſion 
of the ſame, or ſhall utter, or uſe, &c, 
knowing, &c. he ſhall be adjudged a felon, 
an4 ſhall ſuffer death, without benefit of 
clergy. ; | | 


XLVII. For granting to his 4a- 
Jeſty certam duties on ſtamped 
vellum, parchment, and paper, 
within that part of Great Britain 
called Scotland, toreplace to the 
revenue the /alartes granted to 
judges there, &c. 
| By 26 Geo. 3.ch.48. Fg. If any perſon 

ſhall counterfeit, &c. any ſeal, ſtamp, or 

mark, directed by this aQ, or ſhall coun. 

terfeit or reſemble, or cauſe, &c. the im. 


preſſion of the {ame upon any vellum, &e. 
or ſhall utter, or uſe, &c. knowing, &:, 


death, without benefit of clergy, 


| he ſhall be adjudged a felon, and ſhall ſuffer 


XLVIII. For gromeng to his a- 
Je/ly certain ſtamp duties on per- 
fumery, hair powder, and other 

articles therein mentioned; and 
on licences to be taken out by. 
perſons uttering or vending the 

+ ſame. | | 
By 26 Geo. 3. ch. 49. F 24. Ifan " 

ſon ſhall counterfeit, &c. = ſeal, ip 

or mark, direRed by this a&, or thall coun. 
terſeit or reſemble the impreſſon of the 
ſame upon wy vellum, &c. or ſhall utter, 


or uſe, fc. he ſhall be adjudged a felon, 


and ſhall ſuffer death, without benefit of 
clergy. Pg 


XLIX. For better ſecuring the 
duties on /tarch, and for pre- 
venting frauds on the ſaid 
duties. 


0 By 


- cattle, tor any ' other 
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By 26 Geo. 3: ch-g1.{ 14. Tf any per- 
fon ſhall forge or counterfeit any ſtemp or 


ſeal,: to reſemble any ſtamp or ſeal which 


ſhall-be provided in purſuance of this a, 


or ſhall counterfeit or reſemble the impreſ- ' 
ſion of the ſame upon the papers containing - 


ſtarch, thereby td defraud, &c. he ſhall be 


adjudged a felon, and ſhall ſuffer death, 
- without. benefit of clergy. ; 


L. For regulating houſes, and 
©... Other places, kept for the pur- 
pole of laughtering horſes. 


| By 26 Geo. 3..ch. 71.48. Ifany perſon 
ſhall laughter any horſe, mare, or gelding, 


_ foal or filly, afs or mule, or any bull, cow, 


heifer, ox, calf, ſheep, hog, goat, or other 
other purpoſe than for 
butcher's meat ; or ſhall flay any horſe, &c. 
brought dead to ſuch' ſlaughter-houſe, or 


other place, without taking out a licence, 


 or- without grving notice, '&c. or ſhall 


 _ flaughter, &c«, at any time, other than and 


nm certain hours 1n this a&t limited, &c. 
He ſhall upon convittion, 'be adjudged, 
deemed, and taken to be guilty of felony, 
and ſhall be puniſhed by fine and impriſon- 
ment, and. ſuch corporal. puniſhment, by 
public or private whipping, or ſhall be 


_ - tranſported beyond the ſeas for any time 
| Hot exceeding {even years, as the court ſhall 


dire, , | 

 By{4g. Perſons deſtroying, limeing, or 
burying hides, &c. ſhall, upon conviRtion, 
be adjudged guilty of a miſdemeanor, and 
puniſhed by fine and impriſonment, and 
_ fuch corporal puniſhment by public or pri- 
vate whipping, as the court ſhall dire, 


LI. For hetter ſecuring the duties 
on paper printed, painted, or 
ſtained in Great Britain, 

| By 26 Gee. 3. ch. 78.5 13. If any per- 

fon ſhall counterfeit or forge any ſtamp or 


ſeal, to reſemble any ſtamp or ſeal provided 
by this a&, or ſhall counterfeit or reſemble 


| the impreſſion, &c. he ſhall be adjudged a 
feion, and ſhall ſuffer death, without benc- 


fit of clergy. | | 
LIT. For the more efteQually 


carrying into execution the laws 

relating to the duties on ſtamped 

vellum, parchment, and paper, 
&c. | louching 
dence, Wc. ] 
By 26 Geo. 3. ch. $2.46. Reciting that 


great difhculties have frequently arifen 
upon the trial of divers informations, in- 


diRtments, and other proſecutions for af- 


general evi- 


fences committed againſt his Majeſty's re. 
venue on ſtamped vellum, parchment, and 
paper, by requiring {tri& proof of the com. 
miſſions, deputations, or other authorities 
under which the ſaid commiſſioners, and 
the officers, and other perſons appointed 
and employed by them to carry the ſame 
into execution, have ated,” it 1s enaQted, 
that Kpon the trial of any information, in- 
diftment, or other proſecution, for any of- 
tence committed againſt ahy a& or a&s of 
parliament touching or concerning the ſaid 
duties, or any of them, whereby any perſon 
ſhall or may be deemed or conftrued to be 
guilty of felony, it ſhall be ſufficient to prove 
that ſuch officer, &c. a&ed under the com. 
miſhoners, without producing or proving 
the particular commiſſion, deputation, or 
other authority by which he was conſtituted 


_ appointed, or employed. E. 


LIK. For incorporating certain 
perſons therein named, by the 
name and ſtile of the Brt/h 
Soctety for extending the fiſheries, 
and improving the Sea-coaſts of 
this kingdom; and to enable 

| them to ſubſcribe a joint ſtock, 
and therewith to purchaſe lands, 
and build thereon, in Scotland, 
&c, | 


By 26 Geo. 3.ch. 106,526. If any per- 
ſon ſhall forge or counterfeit the ſeal'of the 
ſociety, or any deed or writing under the 
common ſeal, or ſhall demand any money 
in purſuance, of any {uch forged or counter- 
feited deed or writing, either from the 
ſociety or any members or ſervants thereof, 
knowing, &c, he ſhall be adjudged guilty 
of felony, and ſhall be cranſportedin manner 
as by law direQed, for a term not exceed- 


ing ſeven years, 


LIV. For repealing the ſeveral 


duties of cuſtoms and excile, 
and granting other duties in lieu 
thereof, and for applying the 
ſaid duties, with others, com- 
poling the revenue, &&c. and for 

_ applying cettain unclaimed mo- 
nies, remaining in the Exchequer 
for the payment of annuztes on 
lives, to the reduCtion of the 
national debt. 


By 27 Geo. 3. cb. 13.4 46. If any per- 
ſon ſhall counterfeit, &c. any ſeal, ſtamp, 
or mark, direQed by this, or any former 
at or aQs, relating tv the duties under the 

| | manage» 


\ 
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xSanagement of the commiſſioners, &c. or 
| ſhall counterfeit or reſemble the impreſſion 
of the ſame; or ſhall utter, or uſe, &c, 
knowing, &c. he ſhall be adjudged a felon, 
and ſhall ſuffer death, without benefit of 
clergy®. | | 


LV. For making allowances to 
_ the dealers in foreign wines, for 


the ſtock of certain fore:gn wines | 


in their poſſeſſion, at a certain 
time, upon which the duties on 
importation have been paid; and 
for amending ſeveral laws rela- 
tive to the revenue of exciſe. 
By 27 Geo. 3. cb. 31.5 13. If any per- 
ſan ſhall counterfeit or forge any ſtamp or 
ſeal to reſemble any ſtamp or ſeal which 
ſhall be provided or made in purſuance of 
this a&, or ſhall counterfeit or reſemble the 
impreſſion of the ſame, upon any printed, 
tained, painted, or dyed calico, muſlin, 
linen, ſtuff, fuſtian, velvet, velveret, dimity, 
or other figured tuff, with intent, &c, he 


ſhall be adjudged guilty of felony, and ſhall 
ſuffer death, without benefit of clergy. 


.LVI. For making further provi- 
{ions 1n regard to ſuch veſſels as 
are particularly deſcribed in an 
act made in the twenty-fourth 
year of the reign of his preſent 
Majeſty, for ihe more effeftual 
prevention of ſmuggling in this 


kingdom (1), and for extending, 


&c. £&c, 


By 27 Geo 3. ch. 32. \ 14. If any pers 
fon ſhall forge, &c. any 2.60 or heal” or 
the impreſſion, &'c. to reſemble, &e. thoſe 
provided by this a&, he ſhall be adjudged 
2a felon, and ſhall ſuffer death, withqut 
benefit of clergy. | | 


LVII. For taking and ſwearing 
afftdavits to be made uſe of in 
the court of ſeſſion of the county 
palatine of Chefler, and for 
taking of ſpecial bail in a&tions 
and ſuits depending in the ſame 
court, 


09 


By 27 Geo. 3- Ch. 43. \ "i Any perſon 
who ſhall before any perſon or perſons em- 


powered by this aft to take ſpecial bail, re= 


preſent or perſonate any other perſon or 
perſons, whereby the perſon or perſons ſo 
repreſented or perſonated may be liable to 
teh payment of any ſum or ſums of money 
for debt or damages, to be recovered in the 


ſame ſuit or ation wherein ſuch perſon or 


perſons is or are repreſented or perſonated, 
as if he, ſhe, or they, had really acknow- 


ledged and entered into the ſame, he ſhall - 


be adjudged a felon, and ſhall ſuffer and 
incur the ſame pains, penalties, and for- 
feitures, as perſons convifted of the /ike of= 
fences are liable to by virtue of an att paſt in 


the fourth year of the reign of king William 
and queen Mary, intituled An af for raking 


ſpecial bails in the country, upon ations and 
ſuits deper.ding is the courts of King's Bench, 
Common Pleas, and Exchequer at Weſtmin- 
fter (k). _- wh 

Vide flat. 34 Geo. 3. che. 46. \ x5, as to 
perſonating bail, &c. in the county palatine 
F of Lancaſter . 


'LVIII. For the better and more 7 


effeCtual protection of /focking 


frames, and the machines or 
_ engines annexed thereto, or uſed . 


therewith ; and for the puniſh- 
ment of perſons deſtroying or 
injuring of ſuch ſtocking frames, 
machines, or engines, and the 
frame-work knitted pieces, Gc. 


Vide No. XXXI, ante, and No, LX. poſt; + 
By 28 Geo, 3- che. 55. 5 4, If wn perſon 


ſhall by day or by night, enter by force 
into any houſe, ſhop, or pcs with an in= 
tent to cut or ſteſtroy any frame-work knit- 


ted pieces, ſtockings, or other articles, &c.*_ 


or ſhall wilfuily and maliciouſly cut or 
deſtroy any frame-work knitted pieces, 
&c. or ſhall wilfully and maliciouſly 


break, deſtroy, or damage any frame, ma- | 
chine, engine, tool, inſtrument, or utenſil, - 


uſed in and for the working and making of 
any ſuch frame-work knitted pieces, &c. 
not having the conſent of the owner ſo tg 
do, &c, he ſhall be adjudged guilty of fe- 
lony, and ſhall be tranſported to ſome of 
his Majeſty's dominions beyond the ſeas, 
for any ſpace or term of years not exceed- 
ing fourteen years nor leſs than ſever. years, 


* Repealed as to duties on goat and ſheep kins, by '31 Geo, 3. cb, 27. Pd: No, 


_ XCVI1I1I. pops. 


(i) Vide No, XXXVIII. ante; No. LXVII. and LXXI, pſt. ona! 
{*) See an indiment for perſonating bail on this ſtatute, wiz. 4 W. & M. ch.g. Cr, 
Ctr, Com, 7th Edit. 185, It does not take away the benefit of clergy, but that of 21 Fac. 


I. cb. 26, in certain caſes, does, Fide ebſervations og both thele Ratutes ſame book, 


Þ- 188,  Fidealſo ame, 696. 


LIX, Far 
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LIX. For raiſing a certain ſum 
of money, by way of annuities, 
to be attended with the benefit 
of ſurvivorſhip, in claſſes. 

By 29 Geo. 3- cb. 41. $36. Perſons 
forging, &c. of altering regiſters, &c. or 
| perſonating the proprietorof any order, &e, 

er nomnee, &c, ſhall be adjudged guilty of 


felony, and ſhall ſuffer death, as in caſes of 
felony, without benefit of clergy. 


EX. For preventing the wilfully 
burning or deſtroying ./hips, 
and the wilfully and maliciouſly 
deſtroying any woollen, /ilt, 
linen, or cotton . goods, or any 
:mplements prepared- for or uſed 
in the manufacture thereof, 
in that part of Great Britain 
called Scotland. 


By 29 Geo. 3. ch. 46, Any owner, &c, 
deſtroying any veſlel with intent to de- 
fraud underwriters, &c. ſhall, upon con- 
viction in Scozland, ſuffer death, as in other 
_ eaſes of capital crimes:( © as to perſons 
entering forcibly into any houſe, &e. with 
intent to deſtroy any goods in the loom, 
 &fe. or' tools, &c. upon conviſtion in 

Scotland. Fu 


LXI. For granting to his Maje/ty 
ſeveral additional ſtamp duties 
on newſpapers, advertiſements, 

and on cards and dice. 

By 29 Geo. 3. ch. 50. {I 13. If any per- 
fon ſhall counterfeit, &c. any ſeal, ſtamp, 
or mark, direted by this or any former 

' a@t of parliament, or ſhall counterfeit or 

reſemble the impreſſion of the ſame, or 

ſhall utter, or uſe, @c. with intent to de- 
fraud his Majeſty, &c. he ſhall be adjudged 


a felon, and ſhall ſuffer death as 1n caſes 
of felony, without benefit of clergy. 


'LXILI. For granting to his Maje/ty 
ſeveral additional ſtamp duties 
on probates of wills, letters of 
adminiſtration, and on receipts 
for legacies, or for any ſhare 
of a perſonal eſtate divided by 
| force of the ſtatute of diſtriby- 


By 29 Geo. 3. ch. 51. 8. If any wer. 
ſon ſhall counterfeit, &c. any leal, Eg 
or mark, direed or allowed to be uſed 
by this or any former a& of parliament 
or ſhall counterfeit or reſemble the imvref. 
fion of the ſame, or ſhall uiter, or uſe 
Sc. with intent, &c, he ſhall be adjudged 
a felon, and ſhall ſuffer death as in caſes vf 
felony, without benefit of clergy, 


LE XIII. For giving relief to ſuch 
perſons as have ſuffered in their 
rights and properties, during 
the late unhappy diſſentions in 
America, &c. and alſo for 
making compenſation to ſuch 
perſons as have ſuffered in their 
properties in conſequence of 

_ the ceffion of the province of 

 Eaft Florida to the King of 

Spain. _ | ; 

By 30 Geo. 3. ch. 34. 12. - 
ſon If 2. - 26 d00. pb. vl 
which ſhall have been made forth, or re- 
newed, by virtue of this aQ, before the 
ſame ſhall have been paid off and cancelled, 


or any indorſement, &c, or tender in pay- 
ment, &c. with intent to defraud his Ma- 
Jefly or the perſon to be appointed to pay 
oft the ſame, or to pay any intereſt the;e- 
upon, he ſhall be adjudged a felon, and 
ſhall ſuffer death as in caſes of felony, 
without benefit of clergy. 


LXIV. For granting to his Ma- 
Jjeſty an additional duty on cer- 
tificates iſſued with reſpeC to 
the killing game {/}. 

By 31 Geo. 3. ch. 21. {F'5. If any perſon 
ail. compunebaie, &c, any-{cal, ftamp, or 
mark, to reſemble any ſeal, ſtamp, or 
mark, direQed by this a&, or ſhall coun- 
terfeit or reſemble the impreſſion of the 
ſame, or ſhall utter, or uſe, &c. he ſhall 


ſuffer death as in caſes of felony, without 
benefit of clergy, I | 


LXV. For repealing the duties | 
now charged on bills of ex- 
change, promiſſory notes, and 
other notes, drafts, and orders, 
and on receipts ; and for grant- 
ing other duties in lieu there 


of (m). 


® Repealed as to receipts for legacies, and new duties granted, by 36 Geo. 3. ch. 524 


-abltrated oft, | 
(1) Vide No. XLIII. ante, 


(n) Vide No, LXXVII, and No. XC, fof. 


R 


' HISTORIA PLACITORUM CORONZ: 737 


By 31 Geo. 3+ ch. 25. \ 2g. If any per- 


{on ſhall counterfeit, &c. any ſtamp or * 


mark, dire&ted by this a@, or reſemble 
the impreſſion of the ſame, or ſhall utter, 
or uſe, &c, he ſhall ſuffer death as in caſes 
of felony, without benefit of clergy. 


LXVI. To render perſons con- 


victed of petty larceny com- 


petent witneſſes. 


\ By 31 Geo. 3« ch. 35, Reciting that 


© Whereas perſons convicted of grand lar- 


ceny are by their puniſhment reflored to their. 


credit as <vitneſſes, but perſons conviſted of 
petty larceny are rendered and remain 
wholly incompetent to be examined as 
witneſſes, it 1s enated, that from and 
after the twentv-fourth day of Fane, one 
thouſand ſeven hundred and ninety-one 
no perſon ſhall be an incompetent witneſs 
| by reaſon of a conwifion for petty larceny, 


LXVIEL For | explaining and 
amending an act, paſſed in the 
thirty-farſt year of the reign of 
his late Mazefly King George 
the Second, intituled An att for 
the encouragement of ſeamen em- 
ployed in the Royal Navy, &c. 

_ and for further extending the 
benefits thereof to petty officers 
and ſeamen, non-commiſfioned 
officers of marines, and marines, 


ſerving, or who may have 


ſerved, on board any of his 
Majeſty's ſhips. 
Vide No. LXXIV. poſt. 


By 32 Geo. 3. >. 33. { 23. If any 
perſon ſhall falſely make, forge, or coun- 
terieit, &c, or utter, &c. any ticket fot 
. the wages or pay due to any petty officer 

or ſeaman, non-commiffioned officer of 
marines, or marine, for his ſervices on 
board any ſhip or veſſel of his Majeſty, or 
any duplicate thereof, &c, with intention 
to receive wy wages, &c. ſhall ſuffer 
death as a felon, without benefit of 
clergy, 


LX VIII. For explaining and | 
amending an aCt paſſed in the 


twenty-11xth year of the reign 
of his preſent Majeſty, intituled 
An att for the further preventing 
frauds and abuſes attending the 
payment of wages, prize-money, 
&'c. and for further extending 


the benefits thereof to petty= 
officers, Oc. 
Vide No. LXXIV. poſt. 


By 32 Geo. 3. cb. 34 5 29, If any per- 
ſon ſhall falſely make, forge, or counter« 
feit, &c. or utter, Ec. any petition for a 
certificate to enable any perſon or perſons, 
to obtain letters of adminiſtration to an 
potey officer, &c. or ſhall. falſely make, 
orge, or counterfeit, &c. or utter, & cs 


any certificate for enabling him to obtain 


probate or letters of adminiſtration, with 
the will annexed, Cc. he ſhall ſuffer death 
as a felon, without benefit of clergy. 


LXIX. For enabling his Majeſty 


to direct the 11ſue of excheqrer 
bills, to a limited amount, for 
the purpoſes and in the manner 
therein mentioned, 


By 33 Geo. 3. ch. 29. 5 48. If any per« 
ſon ſhall forge, &c. any certificate or cer- 
tificates of the commiſhoners by this a& 
appointed, or any receipt to be given by 
the caſhier or oe © of the bank of Enge 
land, in purſuance of this a@; or ſhall 
wilfully deliver to. the auditor of the re- 
ceipt of his Majeſty's exchequer for the 
time being, &c. or ſhall utter, &c, with 


Intent to defraud his Majeſty, or any body 


or bodies politic or corporate, or any per- 
ſon whomſoever, he ſhall ſuffer death as 
in caſes of felony without benefit of 
clergy. - 
ELXX. For the better preventing 
forgeries and frauds in the 
transfers of the ſeveral funds 
transferable at the bank of Erg- 
| land. s 


By 33 Gec. 3. ch. go. 5 1, 2, 3. Perſons 
making, or aſliſting in making, transfers 
of itock in any other names than the owners ; 
or forging or aſliſting in forging transfers, 
&c, or making, or aſliſting in making, 


falſe entries in the books of the bank, &c, 


ſhall be deemed guilty of felony, and 
ſhall ſuffer death without benefit of clergy. 

And by F 4. If any clerk, &c. em- 
ployed or entruſted by the governor ang 
company, ſhall knowingly or willingly 
make out or deliver, &c, any dividend 
warrant for a greater or leſs amount than 
the perfon or perfons, on whoſe behalf, 
or pretended behalf, fuch dividend warrants 
ſhall be made out, is or are. entitled to, 
with intent, &c. he ſhall, upon conviction, 
be tranſported for ſeven years, 
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| L.XXI.' For better preventing of- 


fences in obſtruCting, deſtroy- 
ing, or damaging ſhips or other 


veſſels, and in obſtructing ſea- 


men, keel-men, caſters, and 
ſhip-carpenters, from purſuing 
their lawful occupations {(* }. 


By 33 Geo. 3.ch. 67.4 5. IPFany ſeaman, 
keel-man, caſter, ſhip-carpenter, or other 
perſon, ſhall wilfully and maliciouſly burn 
. or ſet fire to any ſhip, keel, or. other veſ- 
fel, he ſhall ſuffer death as in caſes of fe- 
 lony, without benefit of clergy. By\ 4. 
ſeamen, keel-men, &c. wilfully ana ma- 
Ticiouſly deftroying or damaging any ſhip, 
keel, or other veſſe] (otherwiſe than by 
(fire), ſhall be adjudged guilty of felony, 


and ſhall be tranſported for any time not 


exceeding fourteen years, nor leſs than 
ſeven years. And by\ 8. it 1s provided, 
that no perſon or perſons ſhall 
cuted by virtue of this aR, for any of the 
offences aforeſaid, unleſs ſuch proſecution 
be commenced twelve relendar months 
after the offence committed. 


LXXII. For granting to his Ma- 
. Jeſty certain ſtamp duties on in- 


dentures of clerkſhips. to ſoli- 


citors and attorneys in any of 
the courts in England therein 
mentioned. 


By 34 Geo. ge. ch. 14. {F 14. If any per- 
fon ſhall counterfeit, &c. = ſeal, ©. 20a 
or mark, to reſemble any feal, ſtamp, or 
mark direted by this aA, or ſhall utter, 
vend, or ſell any vellum, parchment, or 
paper liable to ſuch ftamp duty, with ſuch 
counterfeit ſtamp or mark thereupon, 
knowing, &c. he ſhall ſuffer death, as in 
caſes of felony, without benefit of clergy, 


LXXIII. For taking of ſpecial 

bail in actions and ſuits depend- 

_ ing in court of common-pleas, 

e's the county palatine of Lan- 
can. 5:55 - 

ga. 2 \ 1 & 2 8 pt Fi 4 a Eon 

| the ſame principle as that for the county 


latine of Cheſter, abſtrated ante, No, 


LXXIV. To enable petty officers 


in the navy, ſeamen, non-com- 


proſe- 


miffioned officers ' of marines, 
and mariners, ſerving in his 
Majeſty's navy, to allot part of 
their pay for the maintenance 
of their wives and families /» ). 
By 35 Geo. 3. ch. 28. { 30. If any perſon 
ſhall falſely make, forge, or counterfeit, or 
cauſe, or procure to be falſely made, forged, 
or counterfeited, or willingly a&, &c, any 
declaration or order for payment, or an 


certificate or receipt therein before deferided, 
or mentioned ;- or ſhall utter, &c. he ſhall 


' be adjudged guilty of | felony, and ſhall 


fuffer death as a felon, without beuckt of 


clergy. 


EXXV. For granting to his Ma- 
Jeſty ſeveral additional duties on 
ſtamped vellum, parchment, 
and paper; and for repealing 
a certain exception as far as re- 
ates to bonds given as ſecurity 
for the payment of one hundred 

' pounds or under, contained in 
an aQ of the twenty-third year 
© of his preſent Majefty's reign. 


' B Geo, 3. ch. 30. \ 4. If any perſon 

ſhall, An We ay ſtamp to reſemble 

any ſtamp direQed or allowed to be uſed 

by this a&, or ſhall counterfeit or reſembtc 

the impreſſion of the ſame ; or {hall utter, 
vend, fell, uſe, &c, he ſhall ſuffer death 2s 

in caſes of felony, without benefit of 

clergy. 


LXXVI. For granting to his 
Majefly a duty on certificates 
ifſued for uſing har-powder. 


By 35 Geo. 3. ch. 49. F 31. If any per- 
ſon ſhall counterfeit, @c. any Ramp or 


| mark, direQed or allowed to be ufed b 


this a&; or ſhall counterfeit or reſemble - 
the impreſſion of the fame ; or ſhall utter, 
vend, fell, uſe, &c. he ſhall ſuffer death 
as in caſes of felony, without benefit of 
clergy. ET Y 


LXXVII. For granting to his 
Majeſty certain additional duties 
. on receipts. 


By 35 Geo. 3. ch. gs. < 17. If any per- 
ſon ſhall counterfeit, &c, any ſtamp of 


* mark, dire&ed' or allowed to be uſed, or 


provided, made, or uſed in purſuance 


(n) Vide No. XXXVIII, LVI, and LX. ante. 


(c) Vide No, LXVI1, and LXVIIL ante. 
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| ' 2. ch. 28. (p)'or this aft, or ſhall 
ho? or ect the impreſſion of 
the ſame ; or fhall utter, vend, ſell, expole 
to ſale, or uſe, &c, he ſhall be adjudged 
a felon, ard ſuffer death as in caſes of te- 


- lony without benefit of clergy. 


LXXVHL. For granting to his 
Majeſty certain ſtamp duties on 
ſea inſurances. | 


By 35 Geo 3+ ch. 63. 23. If any per- 
ſon ſhall counterfeit, @c, any ſtamp or 
| mark, direRed or allowed to be uſed, in 
purſuance of this att, or ſhall counterfeit 
or reſemble the impreſſion of the ſame; or 
ſhall utter, vend, ſell, expoſe to ſale, or 
uſe, &c. he ſhall be adjudged a felon, and 
ſhall ſuffer death as 1n caſes of felony, with- 
out benefit of clergy. | | 


| LXXIX. For making part of cer- 


tain principal fums or ſtock and 
annuities raiſed or created, or 
to be raifed or created by the 
parliament of the kingdom of 
treland, on loans for the uſe of 


the government ofthat kingdom, 


| transferable, and the dividends 
on ſuch ſtock and annuities pay- 
able at the Bank of England, 
&c. (9). Ni 


By 35 Geo, 3. cb. 66, d 3» 4s $» 6, 7, 3, "n 
Perſons forging, altering, or uttering, &c. 
receipts or debentures, &c, or forging let-- 
ters of attorney or other authority or in- 
firument to transfer, aſſign, ſell, or convey 
any ſtock, &c. or perſonating proprietors ; 
or forging dividend warrants, &c. or (be- 
ing oficers of the bank) embezzling notes, 
&c.or making transfers in the names of any 
other perſon or perſons, than the propri- 
efor or proprietors, &c. or forging trans- 
ters, &c. or making falſe entries in the 


baoks of the Bank of England, with intent- 
to defraud the governor and company of - 


the Bank of England, or any other body po- 


litic or corporaie, or any perſon or perſons 


whatſoever, ſhall be deemed guilty of fe- 
!ony, and ſhall ſuffer death, without bene- 
At of clergy, Oe OM 

- ByY 10. Clerks, &:, of the Bank mak- 
wg out falſe dividend warrants, to be tranſ. 
ported for ſeven years, ** | | 


LXXX. For rendering more ef- 


teCtual an aQ, paſſed in the firſt 
year of the reign of King James 


(?) Yide No. LXV. antes 


the Firſt; intitvled, An a& to re- 
ſtrain all perſons from marriage 
until their former wives and jor- 


mer huſbands be dead. | 


By 35 Geo.3. ch. 67.4 1. Perions con- 
vifted in England of bigamy are tubjedt to 
the penalties, pains, and puniſhments as, 
by the laws now in force, perſons are ſub- 
Je@ and liable to, who are convicted of 
grand or petit laiciny : and by \ e. if they 
ſhall' be at large within Great Br tains 
without ſome lawful cauſe, before the .cx- 


Piration of the term for which they ſhall be + 


ordered to be tranſported, they ſhall be 
guilty of felony, and ſhall ſutter death, 
without benefit of clergy. _ | 
By 4 3. It found at large in Great 
Britain, after order of tranfportation, they 
may be tried either in the county where 


they had been convicted, or in that in 


which they ate apprehended and taken, 


LXXXI. For eſtabliſhing a_ 


more eaſy and expeditious me- 

thod for the punCtual and fre- 
_ quent payment of the wages 

and pay of certain officers be- 
longing to His Majeſty's 
navy. (r} 

By 35 Geo, 3. ch. 94. 34. If any per- 


ſon ſhall falſely make, forge, &c. or will- + 


ingly a@ and afhſt, &c. or ſhall utter and 
publiſh as true, knowing, &@c. any falſe, 


forged, or counterfeited order, bill, ex- . 


tra, or certificate, &c, for the purpoſe 
of defranding the public, or any commiſ- 
honed officer, &c. he {hail be adjudged 
guilty of felony, aad ſhall ſuffer death a 
a fclon, without benefit of clergy, | 


LXXXII. To prohibit, for a 


limited time, the making of 
ſtarch, heir-powger, and blue, 
' from wheat, and oti:er articles 
of food; and for lowering the 


duties on the importation of 


ſtarch, and of other articles 
made thereof, _ 


By 36 Geo. 3. ch. 6. \ 13. If any per- 
ſon ſhall forge, &:c. any ſtamp or ſeal, to 
reſemble, &c. or counterfeit the 1impreſ=- 
ſion, &c, he ſhall be adjudged a felon, 
and ſhall ſuffer d-ath as ia caſes of felony, 
without benefit of clergy. 


(q) Vide No, LEXXVII, pop. 


(7) Pide No, LXYIIL, LXVIII, and LXXIV, ante. 


Vor, 6. ' Tt 


 LXXXIII For 
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LXXXIH. For the ſafety and 
prelervation of his AZajeſty's 
perion and government againſt 
treaſonable and ſ{editious prac- 
tices anq attempts. 


By 36 Geo. 3. ch. 7. F1. Perſons who 
ſhall como»aſs, deviſe, &c, the death, re- 
traint, &*:. of his Mazefy or his heirs, or 
to depoſe them, or to levy war, or to com- 
pel a change of meaſures, &c. to be deem- 
ed 7rcitors, and ſhall ſutter pains of death, 
and allo loſe and forfeit as 1n caſes of khrgh 
. treaſon. By Y 2. Perſons in Ezpland who 

ſhall by writing, &c. incite or fiir up the 
gap. wh to hatred or contempt of his 1dajefty, 
or the government, @c. ſhall be guilty ot 
high miſdemeanors; and tor a ſecond of- 
Fence may be puniſhed as in the caſes of high 
' miſdemeanors, or baniſhed or tranſported 
for ſeven years. . And by 5 3, Perſons 
baniſhed or tranſported found at large 
within Great Britain, without ſome lawful 
cauſe, before the expiration of the term for 
which, &c. ſhall {uffer death, as in caſes of 
felony, without benefit of clergy : And 
ſuch perſons may be tried in any county, 
Ec. either where apprehended and taken, 
or from whence they were ordered to be 


baniſhed or tranſported ; and a certificate 


of the conviction ſhall be ſufficient proof, 
| Co , 


LXXXIV. For the more effec- 
tually preventing ſ{editious meet- 
2ngs and aflemblies. 


By 36 Geo. 3.ch. 8. 4. If any perſons, 
_ exceeding the number of fiity, Ln af. 
ſembled contrary to the proviſions herein 


contained, and being required or com-. 


manded by any one or more juſtice or juſ- 
tices of the peace, or by the ſheriff of the 
county, or his under-ſheriff, or by the 


mayor, @c. where ſuch aſſembly ſhall be, 


by proclamation to be made'in the king's 
name, in the form in this a@ direted, to 
diſperſe them{clves, and peaceably to de- 
mY to their habitations, or to their lawful 


ufincſs, ſhall, to the number of twelve, 


or more, notwithſtanding ſuch proclama. 
tion made, remain or continue together by 
_ the ſpace of one hour after ſuch command 
or requeſt made by proclamation, &c. they 
ſhall be adjudged felons, and ſhall ſuffer 
death, as in cale of telony withour benefit 
of clergy, * ; 


LXXXV. For repealing certain 


duties on legacies and ſhares of 
perſonal eſtates, and for grant- 


{1) Vide No, LAXIX, ante, 


2+. Cc. 51, abſtrafted ane, 


ing other duties thereon, in cey. 
tain caſes. 


By 36 Geo. Jo cþ. "ON « If 
ſon ſhall book. ns? A, ' nh rad _ 


ſtamp direfted or allowed to be uſed or 
provided in purſuance of this a&t ; or ſhall 
counterteit or reſemble the impreſſion of 
the ſame, &c. or ſhall utter, vend, ſe] 
expoſe to ſale, or uſe, &c. he ſhall be ad. 
Judged a felon, and ſhall ſuffer death as in 
caſe of felony, without benefit of clergy, 


LXXXVI. For the better col. 
 leftion of the duty on hats. 


[ This fat. repeals part of 24 Geo, 3, #*F. 
$732 

By 36 Geo. 3. ch. 125. \ 19. ; "TN 
ſon ſhall counterfeit or forge, &c. any 
ſtamp or mark direRted to be allowed or 
uſed, or provided, made, or uſed, in pur. 
ſuance of this a&, or ſhall counterfeit or 
reſemble the-impreſſion of the ſame; or 
ſhall utter, vend, ſell, or expoſe to ſale, 
&c. any piece of filk, linen, &c. with ſuch 
counterfeit mark or ſtamp thereon, knows 
ing, &c. or ſhal: privately or fraudulently 
uſe any ſtamp, &c. he ſhall be adjudged a 
felon, and ſhall ſuffer death as in caſes of 
felony, without benefit of clergy. 


LXXXVII. For making certain 
annuities, created by the par- 
liament of the kingdom of /re- 
land, transferable, and the di- 
vidends thereon payable, at the 
Bank of England; and for the 
better ſecurity of the proprietors 

' of ſuch annuities, and of the 
governor and campany of the 
Bank of England. (5) 


By 37 Geo. 3. ch. 46.5 3, 4s 5, 6 7, 8, 9. 
Perſons forging, altering, &c, receipts or 
debentures ; or forging letters of attorney, 
&c, or perſonating proprietors; or forging 
or uttering forged dividend warrants, &c. 
or officers of the bank embezzling notes, 
&c. or making transſers in other than pro- 

rietors names, &c, or forging or utter-. 
ing forged transfers, &c, or making falſe 
entries in the books of the Bank of Englond, 
&c. with intent to defraud the governor 
and company of the ſaid bank, or any 
other body politic or corporate, or any 
perſon or perſons whatſoever, ſhall be 
deemed guilty of felony, and ſhall ſuffer 
death, without benefit of clergy. B F 10s 
Officers of the bank making our falſe divie 
dend warrants, to be tranſported for ſeven 
years, 


LXXXVYLIIL Fer: 


LXXXVIII. For the better pre- 
vention and punilhment of at- 
tempts to /educe perſons ſerving 
in his Majeſty's forces, by /ea 
or land, from their duty and al- 
legiance to his /aye/ty, or to 
incite them to mutiny or diſ- 
obedience. | 


Vide No. XCIV. poft. 


By 37 Geo. 3. ch. 70. $1. Any perſon 
attempting to {educe any {ailor or ſoldier 
from his duty, or inciting him to mutinys 
&c. to be adjudged guilty of felony, and 
to ſuffer death as in caſes of felony, with- 
out benefit of clergy, By & 4- To con- 
tinue and be in force until the expiration 
of one month after the commencement of 
the then next ſeſſion of parhament. Con- 
tinued for a limited time by 38 Geo. g. ch, 
6. And further continued by 29 Geo. 3. 
cb, 4. till ſix weeks after the commence- 
ment of the then next ſeſſion, + 


LXXXIX. For more effeQtually 


reſtraining intercourle with the 


crews of certain of his Maje/?y's - 


/hips now 1n a ſtate of mutiny 
and rebellion, and for the more 
ettectual ſuppreſſion of ſuch 
mutiny and rebellion, 

Vide No. XCIV. poſt. 


By 37 Geo. 3. ch. 71.4 3, Perſons com- 
municating with the crew or affiiting them 
ſhall, on conviction thereof, be adjudged 
guilty of felony, and ſhall ſuffer death as 
in cales of felony, without benefit of clergy: 
And byY4. All perſons voluntarily re- 
maining on board after knowledge of the 
declaration therein mentioned, ſhall be ad- 
Judged guilty of piracy and felony, and 
ſhall ſuffer ſuch pains of death and loſs of 


lands, goods, and chattels, as any pirates 


or telons by virtue of an a&, made in the 
eleventh year (t ) of King William the Third, 
intituled, An a for the more effetual ſup- 
Preſſicn of piracy, or any other att, oughit to 
ſutter By4g. To be in force until the 


expiration of one month after the com- 


mericement of the then next ſ{cflion of par- 
lament, | | 
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XC. For granting to his Maje/ty 
certain ſtamp-duties on the ſe 
veral matters (u) therem men- 
tioned, and for better ſecuring 
the duties on certificates to be 
taken out by ſolicitors, attor- 
nies, and others, pradtifing in 
certain courts of juſtice in Great 
Britain. a 4b 


By 37 Geo. 3. ch. go. $5, If any per- 


ſon ſhall counterfeit, &c. any ſtamp di- 


reed or allowed to be uſed by this a&, or 
ſhall counterfeit or reſemble the impreſſion 
of the ſame, with intent, &c. or ſhall utter, 
vend, or fell, any vellum, &c. with {ach 
counterfeit ſtamp or mark thereupon, 
knowing the ſame to be counterfeit, or 
ſhall privately or fraudulently uſe any ftamp 
dire&cd or allowed to be ufcd by this aQ, 


with intent, &c, he ſhall be adjudged a 


fclon, and ſhall ſuffer death as in caſes of 


felony, without benefit of clergy. 


. XCI. For oranting to his Maje/ty 


an additional ſtamp duty on 
deeds. | 


By 37 veer x ch.111. 5 5, If any perſon 
ſhall counterfeit, &c. any ſtamp or mark, 
directed or allowed to be uſed by this act, 


or {hall counterfeit or reſemble the imprele 


\ fion of the ſame, with intent, &c. or ſhall 


utter, vend, or fell, any vellum, parch- 
ment, or paper, with fuch counterfeic 


mark or ſtamp thereupon, knowing, G&c. 


or ſhall fraudulently uſe any itamp or mark 
dirc&ed or allowed to be uſed by this att 
with intent, &c. he ſhall he adjuged a ielon, 
and ſhall ſuffer death as in caſes of felony, 


without benefit of clergy. 


XCII. For the better preventing 
the forging cr counterteiting the 
names of witneſſes to letters of 
attorney, or other authorities or 
inſtruments, for the transfer of 
flocks or funds which now are, 
or by any act, or acts of par- 
liament ſhall hereafter be made 


transferable at the Bank of Eng- 


. (t) So in the purview of fat. 37 Geo, 3. ch. 71; but mentioned 11 & 12 W. 3. c 7. 


1a the margin, 
books of Has 


which is right, as appears by 4 Blac. Com. 72, and the ſeveral farure 
ins, Ruffbead, and Runringten, If a ftatute be recited as of the fourth year 


of the reign, Sc. and it appears to have been made 1n the fourth and fifrb years, &&c, the 
kein 1$ fatal, Rann w. Green, Cowp. 474. Vide alſo Rex wv. Trelawney, 1 T. R. 222, 
nd Watſon v. Shaw and others, 2 T. R. 654+ 


(u)) Promiſſory Notes are parcel of theſe matters. Yide No. LXV, & LXXVII, ante, 


and alio No. CV1, Peſts 


'Tr2 


land, 
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land, or for the transfer of any 
part of the capital fock of the 
governor and company of the 
Bank of England called bank 
fiock; or any part of the ftocts 
or funds under the management 
of the South Sea Company, or 
Eaft India Company; or for 
the receipt of dividends, G&c, 
By 37 Geo. 3. ch. 122. hi. Ifany per- 
ſon ſhall falſely make, forge, &c. the name 
or names, hand-writing. or hand-writings, 


of any witneſs or witnelles atteſting the ex- 
ecut:on of any letter of attorney, or other 


authority, or inſtrument, to transfer, @c. _ 


or ſhall utter, or publiſh, as true, any ſuch 
letter of attorney, or' other authority, or 
inſtrument, &c. knowing ſuch name or 
hand-writing to be falſe, forged, or coun- 
tertcited, he ſhall be adjudged guilty of 
tclony, and ſhall be tranſported for ſeven 
years, or ſhell be adjudged to ſuffer ſuch 
leſſer puniſhment as the court, before whom 


luch offender ſhall be tried, ſhall think fit 
to award, | 


 XCIH. To prevent the coun- 
terfeiting any copper-co:n 1n this 
realm made, or to þe made, 
_ current by proclamation, or 
any foreign gold or filver coin; 
and to prevent the bringing into 
this realm, or uttering, any 
. counterfeit foreign gold or filver 
C011, 


By 37 Geo. 3. (>. 126. F 4. If any pers 
ſon ſhall utter or tender in payment, or 
give 18 exchanpe,or pay or put off any ſuch 
falſe or counterfeit coin as aforeſaid, re- 
ſembling or made with intent to reſemble 
or look like, any gold orfilver coin of any 
foreign prince, ſtate, or country, or to 
p4 as ſuch foreign coin, knowing the 
aine to be falſe or counterfeit, he ſhall 
ſuffer fix months impriſonment, and find 
ſureties for his good behaviour for fix 
months more ; and if he ſhall be convifeted 
a ſecord time for the like offence, he ſhall 
ſuffer two years impriſonment, and find 
f{ureties for his good behaviour for two 
yeais more: And if he ſhall afterwards 
oftend a third time, in like manner, he 

ſhall be adjudged to be guilty of telany, 
”- Without benehit of clergy. 


XCIV. To enable his Maje/y 
more eaſily and effeQually to 
grant conditional pardons to per- 
tons under ſentence by naval 
courts martial, and to regulate 


impriſonment under ſuch ſen- 
tences. 


Vide No. LXXXVIII. and LXXX1x, 
ante, and alſo No. CLI. of, 


By 37 Geo. 3+ cb. 140. 1. If his Ma- 
Jefty ſhall extend his mercy to perſons liable 
to death by the ſentence of a naval court 
'martial, a juſtice of the king's bench, or 
common pleas, or a baron of the exchequer, 
may, on notification from the ſecretary of 
ſtat-, allow the benefit of a conditional 
pardon as if it had paſſed under the great 
ſeal, and ſhall make orders accordingly : 
And byY6. The laws touching theeſcape 
of felons under ſentence of death ſhall ap- 
ply to offenders under like ſentence by a 
naval court, and to all perſons aiding, 
abetting, or afliſting in any {uch eſcape, if 
the offender ſhall have been allowed the 
benefit of a conditional pardon, 


XCV. For granting to his Ma- 
1e/ty an a1d and contribution for 
the proſecution of the war. 


By 38 Geo. 3. ch. 16. & 95. Perſons 
forging or altering certificates, receipts, or 
duphcates, &c, or knowingly uttering or 
publiſhing them as true, with intent, &c. 
ſhall be adjudged guilty of felony, and 
{ſhall ſuffer death, without benefit of clergy. 
By 5 107, it is provided, that the preſent 
a may be altered, varied, or repealed by 
any at or a&ts to be made in this ſeſſion of 
parliament. Vide income a&, viz. 39 Gt 3+ 
ch. 13, which, by 5 1, repeals the above 
flat. in part; but 4 36, extends the power 
of it in other reſpetts, &'c. (wv) 


* XCVI. To continue until the 
_ firſt day of Augu/t,one thouſand 
_ eight hundred, and until the end 
of the then next ſeſſion of par- 
liament, and amend an aCt made 

in the thirty-third year of the 

- reign of his preſent Majeſty, 
intituled, 4n ad for eftabliſhing 
regulations reſpetting aliens ar- 
riving in this kingdom, or reſt- 
dent therein, in certain caſes.(w/ 


(= ) Nao repeal by the latter fat. of the felony mentioned in the above at of 38 Geo. 35 


ch. 16. & 95. 


h. 4+ 


(w) Amended, and ſurther powers given by ſtats 38 Geo, 3. . 77+ vide 33 Gt 3+ 


By 
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Geo. 4. ch. 50. 1 24+ In caſean 
&. ny or adjudged to be waged 
orted in purſuance of this at, ſhall be 

found at large within this realm, after {en- 
tence of tranſportation pronounced, he or 
ſhe ſhall be*deemed guilty of felony, and 

ſhall ſuffer death as a felon without encfit 


of clergy. 


XCVILI. For granting to his Ma- 
jefty a duty on certificates iſſued 
with reſpeCt to armorial-bearings 
or en/1gns. | Ro 
By 38 Geo. 3- ch. 53, $ 18, If any per- 


ſon ſhall counterfeir, &c. any flamp or 
mark direfted or allowed to be uſed or 


provided, in purſuance of this at ; or ſhall 


counterfeit or reſemble the impreſſion of 
the ſame, upon any vellum, | oma or 
paper, with intention to de raud, &c. or 
| ſhall utter, vend, ſell, or expoſe to ſale, 
any vellum, parchment, or paper, liable to 
the {aid duty, with ſuch counterfeit mark 
or impreſſion thereupon, knowing, &c. or 
ſhall privately or fraudulently ufe any ſtamp 
directed or allowed to be uſed by this act, 
with intent, @c. he ſhall be adjudged a 
felon, and ſhall ſuffer death as in caſes of 
felony, without benefit of clergy. 


XCVIII. To amend ſeyeral laws 
_ of exciſe relating to coacli-ma- 
kers, auctioneers, beer and cy- 
der exported, certificates and 
debentures, ſtamps on /:des and 
ſkins, drawbacks on wines and 
iweets, and ale and beer 1- 
CEnces. | 


By 33 Geo. 3. ch. 54. $5 g. If any per- 
ſon ſhall, with intent to defraud his Ma- 
jefty, counterfeit or forge, &c. any deben- 
ture in any caſe in which a debenture is by 
any att or atts of parliament relating to the 
duties of exciſe required or directed to be 
given or granted, or ſhall knowingly or 
willingly utter, publiſh, or make uſe of 
any ſuch counterfeited or forged deben- 
ture, he ſhall be adjudged guilty cf felony, 
and ſhall ſuffer death as a telon, and have 


execution awarded againit him, as perſons 


aitainted of felony, without benefit of 
clergye:::-; .* | | 


By F 10, The pains of death impoſed 
by the g Ann, ch. 11, 10 Ann, cþ. 26. and 
5 Geo. 1, cb.2, relating to duties on hides 


(n) Fide No EIV; at: 


and fins, &c, declared to be in force 
againit perſons who counterfeit ſtamps pro- 
vided by thoſe three ſtatutes, or in purſu- 


ance of the atts of 28 Geo. 3. ch. 37, and 
1 Geo. 3. ch.27. (x) ; 


XCIX. For making perpetual, 
ſubject to redemption and pur- 
chaſe in the manner therein 
ſtated, the ſeveral ſums of mo- 
ney now charged in Great Bri- 
tain as a land-tax for one year, 
from the twenty-fifth day of 
March one thouſand ſeven hun- 
dred and ninety-eight. () 


By 38 Geo, 3. ch. 60, \ 118. If any per- 
ſon ſhall forge, counterfeit, or alter, &c, 
any contratt or contraGts for the ſale of any 
land-tax, or any aſſignment or aſſignments 
of ſuch contra or contratts, or of any por- 
tion of land tax therein compriſed, or any 
certificate or certificates of the commiſhoners 
of land-tax or of ſupply, or any chief ma» 
giltrate authoriſed by this a& to make out 
the ſame, or of the {urveyor-general of the 
land revenue of the crown, or of the 
duchy of Cornewal!, or any certificate or 
recexpt of the caſhier or caſhiers of the 
governor and company of the bank of Eng- 
land, or any certificate, &c. direted by 
this aC&t to be made out by the proper ofi- 
cer to the commiſſioners for the affairs of 
taxes, &c, or ſhall wilfully deliver, &c. 
or utter, &c, he ſhall be adjudged guilty 
of felony, and ſhall ſuffer death as in caſes 
of telony, without benefit of clergy, 


C. More effeCtually to prevent, 
during the war, perſons, being 
his Majeſty's ſubjects, for vo- 
luntarily repairing to or remain- 
ing in France, or any country 
or place united to France, or oc- 
cupied by the armies of France; 
and to prevent correſpondence 
with ſuch perſons and with his 
Majeſty's enemies. 

By 38 Geo. 3. ch. 79. FI. If any ſub- 
jet of his Majeſty ſhall, during the wer, 
go, or emberk to go to France or any place 
united thereto, or occupied by its armies, 


he ſhall be adjudged guilty of felony, and 


(y) Certain duties to which this a& relates, to be levied within one year from March 
we 1799, &c. by 39 Geo. 3. ch. 3. See further on this ſubjeC of taxation, 39 Gev. 3, 


.6;.21; che 40; cb.43; and ch, 108, 


ſhall 


 fuch 
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ſhall ſuffer death as in caſes of felony, 
without benefit of clergy. By 4, If muy 
fubject ſhall correſpond with any ſuc 


ther ſubje&t of his Majeſty, ſo going to, 


and remaining in France, be {hall be dGeem- 
ed guilty of telony, and ſhall ſuffer death 
without benefit, &c, By 5. If any ſub- 
Je& of his Majeſty ſhall, during the war, 
correſpond with the perſons exerciſing the 
powers of government in France, &c. or 
with any of their agents, knowing ſuch 

ent or agents to be employed, &c, he 
ſhall be adjudged guilty of felony, and 
ſhall ſuffer death, without benefit, &c. 
By 48. In caſe any perſon ordered or ad- 
| Judged to be traniported under this aQt, 
ſhall be found at large within this realm, 
after ſentence of tranſportation pronounced, 
and before the time ſhall be expired for 
which ſuch perſon was ſentenced to be 


tranſported, he ſhall be: deemed guilty of 


felony, and ſhall ſuffer death, without 
benefit, &c. ' By 5 2. If any ſubjett of his 
 Majeſsy ſhall, during the war, knowingly 
and wilfully bire, let, engage, &ec, or be 
concerned 1n the hiring, &c. any veſlel, 
with intent that any of his Majeſty's ſub- 
zeQs ſhould embark therein with intent to 
g0 10 France, &c, he ſhall be tranſported 
jor any time not exceeding ſever yea!s, to 
r place as his Majeſty 1n council ſhall 

Ireicts 


CI. To repeal the duties impoſed 
by an act, made in the Jaſt 
ſeſhon of parliament, for grant- 
ing an aid and contribution for 
the proſecution of the war ; 
and ro make more. effeCtual 
proviſion for the hike purpoſe, 

| by granting certain duties upon 
income, 1a hen of rhe, ſaid 
duties. | 


 Vade 39 G. 3. c. 22; ch. 72, 
By 39 Geo. 3. ch. 13. 5 32. If any per- 


fon ſhall give falſe evidence on oath or af- 
firmation, or in any afhidavit or depoſition, 
&c. before the commiſſioners in the ſaid 
a& mentioned, he ſhall, upon conviRtion, 
be ſubje& and liable to ſuch pains and pe- 
nalties, 2s by any law now in being, per- 
ſons convicted of wilful and corrupt per- 
| gury are ſulje& and liabie to (y}). 


. 


CII. For remedying certain de- 
tects in the law reſpeCting of- 
fences committed. upon the 
high ſeas. 

Vide No. XCIV. ante. 

By 39 Geo 3- <h.37. $1, All offences 
whatever committed on the high ſeas,ſhall be 
liable to the ſame puniſhments as if com- 
mitted on ſhore, and ſhall be enquired of, 
heard, tried, Getermined, and adjudged, in 
the ſame manner as treaſons, felonies, mur. 
ders and confederacies, are dire&ed to be, 
by fate 28. Hen, $. cb. 15. And by 2, Per. 
ſons tried for murder or manſlaughter, and 
found guilty of manſlaughter only, ſhall 
be entitled to the benefit of clergy, and be 


ſubje& to the ſame puniſhment as if com- 
mitted on land (z). | 


CHI. For making perpetual fo 

- much of an a& made in the 
nineteenth year of the reign of 
his /Jajefty as felates to the 
puniſhment of burning in the 
hand of. certain perſons con- 
victed of felony, within the 
benefit of clergy. 


By 39 Geo. 3. ch. 45, So much of the 


ſat. of 19 Geo, 3. ch. 74. as relates to the 


puniſhment of burxzing offenders convicted 
of felony, within the benefit of clergy, in 
the band, 18 made perpetual. | | 
Vide No. XXVI. ante, and 39 Geo. 3. 
ch. 46, which perpetuates ſo much of the 
ſaid frat. of 19 Geo. 3. ch. 74, as relates to 
the /odgings of Fudges at county aſjize:, 
Vide ailo gg Geo. 3. ch. 51 and g2 which 
continue (until 25th March, 1802) ſuch 
parts of ſaid fiat. 19 (eo. 3. cbs 74, © co 
as relate to the confinement of fe/orns 10 
temporary places, &e. or penitentiary houles, 
Ce 


CIV. For the more effeQual ſup--/ 


preſſion of ſocieties eſtabliſhed 
tor ſeditious and treaſonable 
purpoſes; and for better pre- 
venting treaſonable and ſeditious 
.-praCtices. | 
Vide No. LXXXVIII. and LAXXIX! 


ante, 


(y) By 2 Geo. 2, ch, 25+ d 2. Perſons guilty of wilful and corrupt perjury, Or ſubmr= 
wation of perjury, may be impriſcned or tranſported for ſeven years; and if they efcape, 
break priſon, or return, &c. ſhall ſuffer death as felons, without benefit of clergy. 


Made pcrpetual by g Geo. z. ch. 18. 


(=) The fat, of 28 H. 8. does not extend to offences committed in creeks or forts 


within the body of a county, 3 Bac, 4br, gth edits 82.2% 


By 


B Geo. 4. ch. 79. (8. Perſons con- 
Al 4 he Gwen, of the offences and 

ratices mentioned in this at, ſhall and 
may be tranſported for the term of ſeven 

ears, in the manner provided by law for 
tranſportation of offenders, or impriſoned 
for any time not exceeding wo years, as 
the court ſhall think fit; and every ſuch 
offender, who ſhall be ordered to be tranſ- 
ported, ſhall be ſubje& and liable to all 
laws (a) concerning offenders ordered to 
be tranfported. 


CV. To prote& maſters againſt 
_embezzlements by their clerks 
or ſervants. 04S 
By 39 Geo. 3. ch. 85, If any ſervant or 
clerk ſhall, by virtue of his employment, 
receive or take into bis poſſeſſion any money, 


goods, bond, bill, note, banker's draft, 
or other valuable ſecurity or effe&s, for or 


in the name or on the account of his maſter 


_ or employer, and ſhall fraudulently em- 
bezzle, ſecrete, or make away with the 
ſams, or any part thereof, he ſhall 
| be deemed to have feloniouſly ſtolen 


the ſame from -his maſter or employer, 


for whoſe uſe, or in whoſe name; or 
on whoſe account the ſame was or were 
delivered to, or taken into the poſleſ- 
ſion of ſuch ſervant, or clerk, &c, and 
every ſuch offender, his adviſer, pro- 
curer, aider, or abettor, being thereof 
lawfully convifted or attainted, thall be 


liable to be tranſported for any term” net 
exceeding fourteen years, in the diſcretion P®© 
of the court before whom ſuch offender 


ſhall be conviRed or adjudged. 
_ CVI. For granting to his Majefty 


certain ſtamp duties on bz1ls of 
exchange and promiſſory notes for 
ſmall ſurns of money. 


By 39 Geo. 3. ch. 109. \ 25. If any per- 
ſon ſhall counterfeit or forge any ſtamp or 
mark, dire&ed or allowed to be uſed by 


this a&, with intent, @c. or ſhall fraudu- 


lently uſe any ſuch ſtamp or mark, with 
intent, &c, or ſhall utter, vead, ſell, or 
expole to ſale, any vellum, &c, with any 
ſuch counterfcit tamp or mark thereupon, 
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knowing, &c. he ſhall be adjudged a fe- 
lon, and ſhall ſuffer death, without benefit 
of clergy, og | 


"CVII. For rendering more com- 


modious, and for better regu- 
lating, the port of London. 


By 39 Geo. 3. ch. 69. (6) F 104... 1f any 
perſon ſhall wilfully and maliciouſly ſet cn 


fire any of the works to be made by virtue 


of this a&@, or any ſhip or other veſſel 
lying or being in any canal, dock, baſen, 
cut, or other works to be made by virtue 
of this a, he ſhall be adjudged guilty of 
felony, without benefit of clergy. And 
perſons otherwiſe wiltully damaging the 
works, or veſſels, &-. ſhall ſuffer puniſhe 


ment by fine, impriſonment, or ranſport= 


ation, at the diſcretien of the judge, &c. 
before whom ſuch offender ſhall be tried 
and convicted. | 


CVIII. For enabling his Maje/ty 
to incorporate by charter a 
company to be called 7 he Globe 
Infurance Company, for inſu- 
rance on hves, and againſt loſs 
or damage by fire, and for 
other purpoſes therem men- 
tioned. 5 


By 39 Geo. 3. ch. $3, (c) 22. If any 
os ſhall forge or counterfeit the com- 


mon ſeal of the ſaid corporation to be created 


and eſtabliſhed purſuant to this a&, or ſhall 
forge, counterfeit, or alter, any policy, 
deed, hill, bond, or obligation under the 
common ſeal of the ſaid corporation, or 
ſhall offer to diſpoſe of, or pay away the 
ſame, knowing the ſame to be ſuch ; or 
ſhall demand the money therein contained, 
or pretended to be due thereon, ef or from 


the ſaid corporation, or any of the officers 


thereof, knowing,&c. with intent to defraud 
the ſaid corporation, or any perſon or per- 
ſons whomſoever, he ſhall be deemed 
guilty of felony, and ſuffer as in caſes of 
felony, without benefit of clergy. By 
23. To be deemed, adjudged, and taken to 
be a public att, | 


The Charter mentioned in this a& is not yet complete, it being under the conſideration 
of the privy ceuncul upon the attorney-general's report. | | 


(4) Vide note under No, CI. ante: 


'b) In order to facilitate the labour of others, it has been judged neceſſary to obſerve 
here, that there ate two of theſe numbers in the ſtatute books, and that this att will be 
tound under a new head, intituled, + PUBLIC LOCAL AND PERSONAL ACTS,” 
in p. 228, vol. 14. of Runnington's edition of the Sratutes, and vol. 18, of Ruffbead's: 
So as to the next ch. which begias in thole books, p. 261. 


(c) Vide note (b/) ſupra. 


END OF THE FIRST VOLUME. 


